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ERRATA in the IVth Volamc 

To. E^Hen^e^ page si 9. 1. 5. dtU his 

* p*y 278. ij^r^r pi. 15. »«/^rf 

i€. It is a general rule of evideoce, thac the depoiiuon of a Ifving witaefs ought not to 
be received) ualefs it appears that the witnefs himfelf cou'd not be produced to be examioei 
«rr tamu Per BulUr^ J. Rtx v ErifxueJJ, 3 Ttrm Rtf, S. R, 715. 

17. In the court of Chancery, depofitions taken in one caufe are frequently read In 
anothcTi faving all juft ej^ceptions, as that they are between other paities. Per Lud 
Ktnfom, C. J. 4 Term Rtf>, B. R» 290. 

Tit. FaaoTy page 341. line 10. ajintt oJAtr*<* what** injert " light gold" 

Ji» line 3. afint^Jn goods rtad •< gold** 

Ih, 34ft. line 6. m note, /or ihipping read *< ftopping** 

Title Faits or Deeds, page 363. afier line 3* infert 

(W. a) Loft Deeds fupplicd by after Deeds, {or Will) i3Vjn.iof« 

jf. B. by indenture of leafe and releafe, Toluotari!y fettles his freehold eflatea upon """""""""^ 
T. C. his natural fon« Afterwards he makes bis will, wherein he recites the fcttlement, 
and then devtfes bis copyhold eftatei to the tame ufes. Upon teftator's death, the deeda 
could not be foood ; but, amongft his papers, was found a paper of his owa hand-writinKy 
figned by him, and dated the fame year as the will, wherein he advifes his fpn to have his 
deed of gift to him inroUed in Chancery. The foUowiog ilTue was direded'out of Chan* 
€ttjf v/s. Whether the teflator, by his will, devifed his freehold and cppyhold eftates, or 
cither of them. Whereupon the jury found, that the Viil was duly executed to pafs real 
eilates } and that the copyhold eftates were well devifed thereby ; and that the deeds men- 
tiooed in the will were executed by the teftator, and exifted at bis death. And thereupon 
the court of Chancery declared, that T. C. was entitled to. the freehold eftate under tfafe 
deeds and Settlement \ fince thcfe deeds were not only mentioned and refierred to in. the 
will, as inftroments then exifting; but were virtually part of it. And this decree 
afterwards confirfloed in Dsm, Proc, Healey v. Co^Uyt 7 Brt. Par, Ca, 5CO» 
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€|e(fment*» [A3 



* The different opiniont of fome learned charaAers and authorities refpefting thti a^ion of ejeftment 
which ii one of thofe the laws of E^Und afford for the a/Ti (lance of the fuhjeA in the acquirement of 
his rights, and very generally and necrasvily reforted tp, is certainly worthy of atcentioa. -The learned 
commeocator on the laws of England, Sir William Blackilone, to whofe memory too much refped can. 
nrver be paid by tbie gentleman, or fuflkient gratitude by the ftudent, after having, with his ufual 
€k*nimkMi^ perfpi^oityy deduced the hiiVory and defcribed the mod material and uief ul points in the prac- 
tice o/the law of ejedmeoti, concludes with thefe words:**-'* Such is the modern way of obliqueiy 
** bringing in queftion the title to lands and tenements in order to try ic in this collateral manner^ 
*' a method which is now oniverfally adopted in almoft every cafe, it is fbooded on the fame prio- 
'* ctple a« the anfcnt Writs of Aifize, being calculated to try the mere poileflbry title to an eftate, and 
** hadi fnccerdcd to thofe real actions as being infinitely more conveoieot for attaining the end of jufticcy 
** becaufe the ibrm of the proceeding being entirely teitious it is wholly in the power of the court ua 
** dired the applkarioa of that fi^on lb as to prevent fraud and chicane, aod evifcerate the very truth 
** of liie tide ;** he then quotes the words of the court in the cafe of jtftin v. FariiMf mpa^j^X. 3., vu/e 
3 Blackft. Com. 205. And in another place, enumerating the alterations in the ad mini ft ration of private 
justice in later tinAes, and particularly Hn'ce the levolution, he notices the improvenri''nts which have 
been made in ejedmena for the trying of titles, nti^t 4 vol. 441. Lord Mans6eld likewise, in the cafe 
of Fairclaim, tx Mm. Fowler, v, Smalltide, has thefe words :-— « An ejeftment is an ingenious fi&ion 
*' for the trial of titles to the poHeflion of land. In form it is a trick between two to difpotTefa a third 
** hf m Iham fuit aod judgment. The aniiice would be criminal, unleft the court converted it into a fair 
*' trial with the proper pany. The controul the court have over the judgment againft the cafual ejeOor^ 
** enables them to put any terms upon the plaintiff which arejuft. He was foon ordered to give notice 
** to the tenant in pofltfflion. When the tenant in poffeilion aik^d to be admitted defendant, the court 
'* was enabled to add conditions ; and therefore obliged him to allow the fi^on and go to trial upon the 
** ical nerirs* The plaintiff ought not tp recover by collofion with one to the prejudice of a third per- 
** fon^ he ought not* to recover, withou: a trial, with the perfon interefted by the queftion and affe^ed 
*< by the judgment.** His lordihipi in another part of the fame cafe, after declaring that he had it at 
heart CO have the pra^ice upon ejectments clearly fettled upon large and liberal grounds for advancement 
ef the remedyj fays, '* The great advantage of tlus fi(^itiousmode is, that being under the controul of 
" the c^urt, it may be fo modelled as to Aiifwer, in the heft manner, every end of jufttce and convenience. 
<* Public utility haa adopted it in lieu of almoft all real actions, which were embarraifed and entangled 
** with Bthouuad niceties. But as there was good and bad in the method o* real adioos, the good 
** ought 0» be grafted into ejedments in fuch manner as to avoid the bad.** Burr. 1194--5. And in th« 
fame cale Wilmot, J. obferved, that notwidiftaoding all the paint that the legiflaturt btd taken to cut 
Oflf dilatories, yet it was the courts at Weftmlnllfr to whom the public were, obliged for finding out thii 
cafy and etpecfitiooa method of trying titles by eje^ment. Ik. i^o«. On the other hand, an authct 
«f rrputatioDi In his learned ebfervatlons on the mnie aotient (btutes, makes this fbrelble* remark s << It 
*' is to be wiflied thit the fi^dous proceedings in the common a^ion of an ejoftment were altered ; no 
** cUent can poffibly be made to comprehend the reafon of fuch a fiftlon : if it is anfwered, that there ii 
** no occafion' for his underftanding it, I ftill infift that myftcry ihould always be removed, efpeetallj 
*' when DO one had confcquencecyi be fuggeOed from fu«Ji an ahenuion.** Barrfogron on the Stat. 133a 
Thtts we fee what different opinions are entertained icfpe^Og this font of a^on, whiflh has certainly 
the good propertict of being fpeedy and efficacious. 

(A) How confidered. 

I. X^HEN the eafy fpecific xcmeAj was by affize, where the 
^^ entry was not taken away, the injured owner might for 
hit benefit ele£k to confider the wrong as a diflciGn : fo fince aa 
cje^laient is become the cafy fpecific remedy, he mat ele£k to call 
the wrong a <tifpofleiBon% Where an eje£lment is broaght there 
VouIV, B "can 



etn be no difletfioj becaufe the plaintiff may lav hig demife whea 
his tide accrued, and recover the profits from the time of the de« 
mife* The entry confefled is previoas to making the leafe, but 
there is no ital or fuppofed re-entry after the ejedlment complained 
of. If it was confidered as a difleifin, no mefne profits could be 
tecovered without an a£lttal re-entry. The true owner cannot 
even elefi; to make a perfon in pofielEon under a judgment in 
ejedment a diffeifor. He could not bring an affize of novel dif* 
ieifin : the entry is not tnjufie kiJinejuJ&M^ but under the authority 
of a court of juftice, and lawful, therefore not liable to puuifliment 
by fine« (as every diffeifin was). The true owner may enter upon 
a diflcifory but alter a judgment ini^Qment an a£tual entry would 
not be permitted. Fer Lord MansfiM in Taylor ex dem* AtUni 
v. Horde and another^ Hii, 30 G. 2. Burr* 1 1 1. 1 14. 

2. An eje£kment is a poffefibry remedy, and only cotfipeteat 
where the leflbr of the plamtiff mav enter } therefore it Is always 
neceiTary for the plaintiff to (hew that his leffor had a right ta 
enter, by proving a pofleiEon within 20 years, or accounting for 
the want of it under fome of the exceptions allowed by the ftatute* 
Twenty years adverfe poffeffion is a pofitive title to the defendant ^ 
it is not a bar to the a£lion or remedy to the plaintiff onlv, but 
takes away his right of poffeffion. Every plaintiff in eje&ment 
muft (hew a right of poffeffion, as well as of property, aftd there- 
fore the defend&nt needs not plead the (latate as in the cafe of 
actions. Aid. 919. 

3. The judges were unanimoufly of opinion, that the nominal 
plaintiff and the cafual ejedor are judicially to be confidered at 
the fiAitious form of an aftion really brought by the leffor of the 
plaintiff againft the tenant in poffeffion, invented under the con« 
troul and power of the court for the advancement of juftice in 
many refpe£ls, and to force the parties to go to trial on the 
merits, without being entangled in the nicety of pleadings on ea* 
ther fide. 

That the leffor of the plaintiff and the tenant in poffeifion are 
fubftantially and in truth the parties, and the only parties to the 
fttit. The tenant in poffeffion muft be duly ferved ; and if he is 
not, he his a right to fet afide the judgment. If after he is duly 
ferved he does not appear, but lets judgment go by default, fuch 
judgment is carried into execution againft him by a writ of poffef* 
fion. 

That tbere is no diftin^ion between a judgment in ejeQment 
upon a verdidi, and a judgment by default. In the firft place the 
right of the plaintiff is tried and determined againft the defend- 
ant, in the latter cafe it is confeffed. An zCtion for mefne profits 
is confequential to the re<;overy in ejectment, and may be brought 
by the lefibr of the plaintiff in his own name, or in the name of 
the nominal leffee, and in either (hape it is equally his a£iion. 

The tenant is concluded by the judgment, and cannot controvert 
the title ; confequently, he cannot controvert the plaintiff's pof*- 
feflion, becaufe his poffeifion is part of his title : for the pUintiff^ 

to 



to entitle htmfelf to recover in an ejedmetiti muft (hew a poBcSorj 
l^ht not barred by the ilatute of limitations. 

This judgment, like all others, only concludes the parties as 16 
Ak fubjtffl matter of it ; therefore, beyond the time laid in the 
demifey it proves nothing at all, becaufe beyond that tittie the 
pbinciff has alleged no title, nor could be put to prove any. 

As to the length of time the tenant has occupied, the judgment 
pfoves nothing, nor as to the value, and therefore it mud in all 
cafes of aAions for mefne profits be proved how long the de- 
fendant enjoyed the premifes, and what the value was : and it 
flionld appear that the time of fuch occupation by the defendant 
was within the time laid in the demife. jifiin v. ParUn, Micb^ 
3a G. 2. Burr. 66^. 

4« In ejedment, the piaintiflF cannot recover, but upon the 
ilrength of his own title % he cannot found his claim upon the 
weaknefs of the defendant's title \ for poflelBon gives the defend* 
ant a right againft every man who cannot (hew a good title : there* 
fore in an ejedment upon a double demife, where the plaintiff's 
own evidence proved that the title was out of one of the leflbrs, by a 
deed of conveyance from the leffor in the firft demife to the leflbr 
in the fecond demife, and that deed was then in court, the plain* 
tiff was nonfuited for refufing to produce that deed ; and upon 
lliewing caufe againft a rule for a new trial, the rule was dif- 
charged, it being the opinion of three judges againft Tates^ J. that 
the plaintiff liad failed to prove a title under the leflbr in the fe* 
cond demife ; for by not producing the deed, the jury were inca** 
pacitated from judging of the title, and the refufing to produce it 
warranted the ftrongeft prefumption that the deed would fliew 
that neither of the lefibrs of the plaintiff had a title. Roe en denu 
Haldam and Urry v. Harvey^ Mich. lO 6. 3. Burr. 3484. 

5. In an ejcd^ment brought by the landlord asainft his tenant^ 
who had icfufed to pay rent any longer, having oeen forbid fo to 
do by one claiming title to the premifes in oppofition to the title 
of the landlord, the court faid, that they would not endure that 
the leffecs of,for claiming title under, the landlord (hould defend an 
evftment againft them on his fuppofed defeGt of title. Driver 
ex demu OKtndm emd another v. Lawrence, Hil. 19 (?• 3. Black/l^ 
Ref. 1259. 

(C) Of bringing Ejcftnient by way of Leare. 9^'°^^^ 

I F beer be left in ^ cellar, and the landlord feal a leafe upon tHe 
^ premifeSf and proceed as in the cafe of a vacant poffeffion, and 
fign jndgmenty it will be fet afidci the poffei&on bting continaed* 
&v^ T. DnUt MM. to G. 2* a Sir. 1064- 
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4 dEieftment 

9Vliierj*6. (D) RuIcS. 

I. |T isordeted, that for the prevention of maintenance aM 

* brocage no attorney be leflce in cjeament. Ruled B. a. 

Mich. 1654. There is alfo a fiimlar rule in the fame words m 

C B* in the fame term. c • 1 

(#) Orthit 2. The pcrfon who fwears to the fervice, muft fwcar pofitiTcly 
hcMknow- ^^t f^ch a one is tenant in poflcffion {a), and that he tcad the in- 
Swf to^T, dorfemcnt to him and acquainted him with the contents thereof 5 
becaafe no * and upon this affidavit the plaintiff moves for judgment agamft 
man diouid ^^ ^^^^^^ t]tQioXy which is granted, unlcrfs the tenant cntif irtto 
p^tT^f. the common rule of confcffinjir leafc, entry, and ouftcr. Bull. 
fcffioo, but m. Pri. 97. Efpinajfe's Ni. Pri. 442. cites LiL PraB. Reg. 499* 

on a pofitifc «• a ♦ • 

affidavit, on which he may charge the pcrfon thit in»kt» it with perjury. Ruaningt. tjeCtmt, citef 
Barnard, K. B. 330. 449. If the declaration wai fcrved on the ch Id or fervant of the tenant, the afti- 
datit mu^ ilate that the ferfice was afterwards acknowledged by the tenant. Runnington's Bjftt. 07. 

3. If there be feveral perfons who claim title, the rules may be 
drawn generally, or particularly i generally, as that 7* S-t who 
claims title to the premifes in qucftion, (hould be admitted defend- 
ant for fuch mefliiages ; and this puis a neccffity on the plaintiff 
to diftinguifli by proof what tenements are in each tenant's pof- 
feffion, otherwife he can have no verdift. But if the rule be 
drawn fpccially, that . fuperfedes the ncccffity of proof that the 
lands arc in his poflcffion. Bull. Ni. Pri. 97. RumingtM 

Lord Manf- 4. After the landlords had obtained a rule to be made defend- 
^d, m the ants with the tenants in poflcffion, and entered their appearance, 
Mmv.'^''' ^^« tenants themfclves refufed to appear, or make any defence, 
Shaaitide, upon which judgment was figned againft the cafuil cjc£lor, and 
3 Btt"- a writ of poflcffion taken out and executed. The landlord moved 
« Tha[*S!i to fet it afide, inBfting that the only reafon for making the landlord 
•< caft of a defendant, was to fecure a trial in all events, and to prcrent the 
"Good. tenant from betraying poflcffion. But the court yefufed to fet 
"hSJ afide the judgment, faying that the. rule was, that the Undlord 
" feemi to ihould be made a defendant una cum the tenant in poflcffion, and 
«< hm be» therefore if they would not ftand the fuit, the Undlord could not 
« Sr be let in. Goodright v. Hart Sf 1/*., Ea/i. 2 G. 2. Str. 830. 

" ed, and that this cafe certainly occafioned the claufe in the ad of 1 1 G a. c. lo. leUtite to. thii fub- 
«< jtk. At the parliament ha» contradiaed ir, one may venture to fay it was hafty. Every leafon of * 
*< private juftifie, puhlic convenience, and every authority wai the oth^ way." 

5. In moving for judgment upon a declaration in ejedment 
dciivered, or in cafe of no tenant, aftied on the premifes, accord- 
ing to the afik of 4 1?. 2. c. ^S. the court requfarea aii affidavit 
that there was half a year's rent in arrear before declaration fcived ; 
that the leflTor of the plaintiff had a r^ht to re-enter •, that no fuf- 
fidcnt diftrefs was found on the premifes cowterrailing the arrears 

of 



of lent then due } that the premifes were untenantedj or that the 
tenant could not be legally ferved with the declaration, (as the 
cafeis») and that a copy of the declaration ^as affixed on the moft 
nocorioasy and what part of the premifes, or the court will not 
give a rule for judgment. 2 Crompton's PraEl. 186. 

6. The notice in cjeftment Wris to appear on the eflbign day of 
the term, and held ill, for it (houUi be to appear the firft day in 
full term, that being the appearance day. Hold/aft v. Pntman^ 
Trin. 9 G. 2. 2 Str. 1 049. 

7« Tenant in pod'eflion was tenant at will to infants, by order lewaimo?. 

of whofe guardian D. an attorney had appeared and pleaded for *•* that tht 

the tenant, and offered the tenant fecurity to indemnify him. ^^^^^ 

Bumper cur. — A defence cannot be made for the tenant without might fliew 

his confent; and the appearance and plea were withdrawn, caufewhy 

Roe ex dem. Cook v. Doe, Mich. 10 G. 2. Barnes, 39. not^ppclr 

and dtfeod the tiUe» hU landlord having tendered him an jndemnicy. But the court lefufed to make 
that rele, though they enlarged the time to appear. Right ex dem. Sueak v. Wroogj Eaft. 7 G. a. 
fiarncsy 173. But thitwas before the flat. 1 1 G. a. c. i;. 

8. But now, by the ftatute 1 1 G. 2. r. 19. / 12. reciting, that The coon 
great inconveniences had frequently h^ippened to landlords by ?^'f""* 
tenants fecreting declarations in eje^ment which have been de- reguiarjudg- 
Kvered to them, or by refuGng to appear to fuch eje£iment, or to meotagainft 
fufitr their landlords to take upon them the defence thereof, it is *5*^"2L 
enafted, that from and after the 24th June 1738, every tenant to teoaochiT- 
whom any declaration in ejeAment flialj be delivered for any ing oegieft« 
lands, tener.ients, or hereditaments in that part of Great Britain ^j^/^^jjI, 
called England, dominion of Wales, or town of Bertvici-upon- landlord. 
Tweedy ihali forthwith give notice thereof to his or her landlord ;»ho was ao 
or landlords, or his, her, or their bailiff or receiver, under penalty e^^J^^^ 
of forfettiiig three years' improved or rack rent of the premifes fo Trooghtoo 
demifed or holden in the pofleifion of fuch tenant, to the perfon of v. Roe, 



whom he or (he holds, to be recovered by a£lion of debt to be !^q V 
brought in any of his majefty's courts of record at Weftminjter, or Burr. 1996. 
in the county palatine of Chefter, Lancafter, and Durham refpec- 
dvely^ or in the court of grand feffions in Wales, wherein no 
eSbin, pn>te£iion, or wager of lawih^ll be allowed, nor any more 
than one imparlance. 

9* Where a leflbr obtains title under a devife over, which was 
in the nature of a condition, and entry had been made by a ftranger 
in his name, but without his authority, the leflbr may afterwards 
take an advantage of fuch entry of the ftranger, by aflenttng there- 
to before the day of the demife, and it ihall amount to an adual 
entry by the leflbr, and be fufficient to fupport an ejefiment. 
Fiicbet V. Adams, Eaft. 13 G. 2. 2 Str. 1128. 

10. Ten declarations on the fame demife were delivered for ten Bat In the 
houfes in the occupation of ten perfons, and it bein^ moved to ^^^^ 
have them confolidated into one iflue, upon a fuggeftion that the ifloNhad ' 
title was the fame, it was however Asfufed to be done, for the beea joioed, 
leflbr might have fued them at ten difitrent times, and it would ^^^^^j;, 
be oUigiog him to go on againft ally when perhaps he might be cacheon- 
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6 ^ieftment 

tOnU ■ teady In fome of them only. SpiM ▼. CraU, HU. 1 4 G.a 

ftt«ges» and wfre idl verbal m the fame, the court on motion orfUrcd than to bo confelidaied. GHm* 
ftone V. Burgoo tiid othcis os dooi. Lord Gower arid ochcriy Barnoi, 176. But tc ii tbcie fiid thai» Jud 
each beta hi or« mcfluaie oniy, tbt piaintiff migbt i^avo triad t)iem fcparataly. BuV^o • cafe, GrSniF' 
Aoao V. Grim^one cfc dem. Lord Gow^r and ^oocbor, Cffra of ?n€t. in C. B. 119. ^l^ro fia declara* 
tioBS u ^odniqic wen delivered to ij|( tenants, ^bo tppcarod and pleaded joiBtly, aad thcreopoo fi» 
ifToei were delivered and potd for» ic being moved to caafoUdate them, tbey being «U attkef it waa «• 
teed accordingly I tbt oon^^ot pfadice bdog» m it was faitli to mal^e bi»t one ^ofc. 

Fieaifet II. lo the dcclanition delivered to the tenant in pcfieffion^ the 

uTui loL** ^^'^ Jamet inftead of John was faid to enter by virtMe of the de- 
worth and ohikf and the court refufed to amend it, for t)iey confidere4 it as ? 

Twicken- proceft. Goodtitle v. MeynioU^ Trin. 17 G. 2. Str. I2U. 
luun. or one ^ . - 

of them, and the court mfuled to let the plaintiff amend by ftrikiog oi|t the itiajqnaive wordf* Tfue. 
^tk V. A(lkbuxii> citpd by Wxj|^, J. in GooddiU ▼. Mfymott. 

1 2. The notice to appear to a declaration in an aAion of ejed^ 
ment, mud be to appear in the term next to that in which th^ 
declaration is. Artnftrong ex dem* Warnboufe ▼• Thru/hut^ Trin. 
25 i^ 26 G. 2. Sayer^ 49. 

13. The landlord obtained the common rule to appear and be 
made defendant with the tenant in cafe he (hould appear, and to 
appear and defend alone in cafe he (hould not appear. The tenant 
did not appear, his landlord did, and the caufe was carried dowof 
to the affiees, uhere an agreement was entered into, in confe- 
quence of which the caufe was not tried : after all which the de« 
fendant entered an appearance, and three jullices againft ff^rigbiB 
J. were of opinion, that although judgment be not figned againit 
the cafual eje£lor, the tenant is precluded from appearing to a 
declaration in an a£kion of eje£lment, unlefs he do appear before 

» the time allowed to appear in is elapfed. Heft esc dem. Samg/hn r* 

Vardf Trin. 28^^29 G* 2« Sayer^ \$l. 

14. Although the rule made upon the motion for judgment 
againft the cafual ej^dior is,* that if the tenant in pofiefiion fliall 
not appear within foyr days after the end of the term, judgment 
snay be figncd againft the cafual ejedoTf yet judgment ought not^ 
according to tb« ufual pradice of the court, to be figned before 
the afternoon of the fifth day after the end of the term. Hyde at 
dem. Callyford ▼• Tbrufiwt^ Trin. 29 {^30 G, 2t S^r, 303, 

1th no rea« 1 5. The court 3"^ill not grant a new trial in ejeument where 
Ion at all (]^^ yerdi£l is agreeable to the true juftice of the cafe, as in fuch 
granting » ^^^^ ^ would be vain, and vexatioils. IFrigbt ex dm* C^yner T« 
oewttiai l>ittler and another^ Mid* 2G. 3* * Burr. 1256. 

that it )B an . ^ ^ 

ejectment cafe ; fot thoufh a new ejeAment may ^ brooght, yet here wilt bt a cfiaage of poilefl!eii» hf 
which (he defendant will be a f)^fknt j this objc£lioo againft grancmg a new tripl, btf «vlc a new eje^* 
nent may be brought, ha« b'^cn ovcr-ra|od aga^o and pgaio, ^ Lord MikOifieU| ta Goodcitls ta oca. 
Alcaander ai)f) ocficrs v. CUyton and fMhere, Eaft« 8 C. 3. ^urr. ft2a4. 

js.p Good- i(f. The plain tifl^ cannot recover in ejedment againft bis own 
Edw*J^**'"' covenant. fFrigbi est dem. Green v. Pfaor^ Ea/l. % G. 3, 

Pail!^/'' j?»'yt2208, 

Cowp. 59f. ip^ichcaio Lord Manilifld haathefe wordat M ihia ia a 4MSe«t oASoo to fSMtr tbt 

<* fiqdeffiWt In fiich a|» 9^00^ if % vm ^Vk ffurf^ 4 Htxm 4n^i «OT«||i|Cta| thst ^Mli» ^ 

flSP^ 



^ «i»3ej the pftnriftti and Kkewife^ Ibr fbrtbcr tfurwcef it fliall ocv^ lie la hit mouih to difpote the 
^ tMc of die petty to wbon he hit fii uadcrtaJkcDt no more than it AaU be permitted to a mortgagor 
** t» difpate the title of hit mortgagee. No man Aall be allowed to difpatc hitown rolemm deed.** So 
1a a cafe where a kflbr lud, by an t gi e cmen t in wridngy^ articled to grant a leaie f»r ii years, and the 
dtfcndant had been ia poflcAon under that amcatenty (withmic any leaCe having been execoted, or 
le^nind tn be executed by either party») for in yeart, and then the landlord gave notice to quit, and^ 
bmght hit qeftaent ; bot the court l)dd» that the defendant wat entitfed to recover. Weakly es 
4nB. Ytfa, Bare. ?. BackoeUt Mich. 17 C 3* Cowp. 473. This detenmnadoo, however, was doubted 
by Lovd Thnrlow, C. in tlw cafe of Sir James Lowther v. Andover, that it, whether an executory 
c u i mnfl, be a defence to an qedhnent ; and which doubt wat tnfifted on by couialel ^ffutndo in the cale 
el Doe «x dem. Coore v. CIare« Mich. 19 G. 3. % Term Rep. B. R. 741. And in a note to that 
ofcw pagO 744* Lntd fCcnyon it Ikid to have declared it to be the opiaion of aU the Judges, that the 
mk ia Weakley and BockneU, Cowp. 473. at all events could not extend to the cale of a porchafer % 
•nd nndtftfi letter (M), pi. • But in a fubleqoent cafe ic was the opinion of the court, that the in* 
fentioB of the paitict, and the wording of the agreement, muft determine the efFed of it« Roe ex 
dc8b Jedklba v. Afhbumcr, HU. 33 G. 3. 5 Term Rep. B. R. 163. VUiftfi. (O), pi. 

17. Half a vear*8 notice to quit pofleflion muft be given to a s.p. Gum- 
tenant at will, before the end o( which time an ejedmcnt will not ]^' ^^- 
lie to turn him out of the farm ; and the fame law was held in Surr.^fait 
the cafe of an eiecutor to a tenant at wilL Parhir^ on the iemft 6g. 3. 
rfEdwrd Parker, E/q. v. ConflaUe, Mub. 10 G. 3. 3 in//. 25. ^^^^^ 

But where a landlord had been admitted to defend inftead of the tenant, and it wat objeAed, that to en* 
tilk the plaintiff to recover he ought to have given the tenant notice to ^uit, It was tnfweced, that the 
po&ftoB was adverfe, therefore no notice was neceflary i and Loid Mansfield faid he wat clearly of opii. 
aioa tbcR was no occafioa fiMr a aotice, for the poflcffion of the tenant was connected with that of the 
Jttdlerd, which eras adterfe. Doe ex dem. Fofter v» Williams, Trin* 17 O. .3. Cowp. 6x1. 

So whcie the mortgagor granted a Icafe for feven years to the defendant, after the mortgage made, and 

the mortgagee brought e)c£lnient againft th« leflTee, it wat determined, that ro notice to quit wis aecef- 

iary $ for when the mortgagor is left In pofleflion the true infisiente to be drawn is, an tgreement that he 

Aah polleft the premlies at vbill in the ftri^ft iimiey and therefore no notice is ever given him to quit, 

and hci> not ewn entitled to reap the cropai other tenants at will are, becaufc all is liable to the debt, on 

ftffDeat of which the m»rtgagee*s title ce^fes, and the mortgagor has no power, eapreit, or implied, tp 

kt leeCrt not fubjeft to every ciicamftance of the raortgege. Keech ea dem. Wame v. Hall and an* 

achcr, Midi. 1 9 G. 3. Dong, a 1 • But where the tenant was tenant from year to year, and pending the 

jear the landlord mortgaged the premiles, the tenant it entitled to the fame nodce from the mortgagee 

hcfore he can be evi Aed as he was from the mortgagor, for at the mortgagee claima under a cooveyaott 

AoiB theaiortgagor, the former caanot be in a better fitoation than the latter, and the leafe is the fan« 

wlwthar he be a mortgagee* a porchafor, or the aflignee of a reverfion. Birch v. Wright, Mich. a7 G. 3. 

I Term Rep. B. R. 378. Where the notice to quit was in thefe words : •< I defire you to ^ult pofTetnoa 

t( at Lady day nest of, Set. or 1 ihaU infift upon double icnt for the famej" and it was mfifted, that 

the leflbr of the plaintiff ought not to recover, lor thac there wat an alternative offered to the ienaot» 

cither to quit^ or if he continurd, to pay double rent} but Lord Mansfield, C. J., faid^ that the addi*> 

tional wordt only prove the landlord*t anxiety to get inmpai&ffion. Jt wu an emphatical way of ei^ 

idfuag the notice^ by informing the tenant of the kfal confieqnencet if he held over. But if the wordt 

had ran ifant; or eife that you agreed to pay double rent, the qjeftment could not have been fupported. 

Dee CK dem* Maubewsaad others v. lackfonaod another, Eaft. 19 G. 3. Dong. 17$. And ina fubfe- 

fatat cafe, where an adUon was bRNignt for double rent* and the fads wera,lhat the Ici&a of the plaintiff 

«nt tiaaat for three years, and that the ptointiff h«d given the defendant notice to quit at the expiration 

af the term, this the defendant did not comply with: after the expiration of that notice the plaintiff gave 

the dafcadant notice to quit at a day certain, or to pay double rent. It was objeaed, that the firft notice 

wat ^vcn only two months befaoeahe txpiratioa of the Urm^ and that evea that had been waived by the 

leceod ; that there was 00 difference between the two notices, the firil wat fimply to quit ; the fecond, to 

^oitor pay dooble rent, fo that the plaintiff did not ansan to have double sent onder the firft ^ the (ecoad 

alio lecogaiaad the tenancy to continae. But ftr Lord Mantfidd— Where a term it to end on a precile 

day these ia so occafion for a notice to quit, becaufe both portiea are appri(ed that, unleft they come to a 

ittOk agiaeflMnt, there is an end of the Icafe. Hcta the landlord, before the term it expiied* told tha 

ttnaat, <* Yoji know yoa are to qoit,** the meaning of tliaC if, ** If you do not quit I will infift oa my 

^ doable rent:*' and lie gave him a fecond aotice afierwardt, wherein he laid, ia fo nunyexprefs wordSf 

whit wat before to be coltoaed by intendment. Meflcncer v. Armftrong, Mich. a6 O. 3. 9 Term Rep* 

B« R. 53. On the I ith May 1781, the defendant took the ptemifet, which were a houfe under a parol 

dtttikt the rent to commence at Midfummer following 1 on the a6th March 1785, the defendaat wu 

fcrved with a notice to quit on the 19th September following« and the . qoetlion lacing. Whether the 

kilbr of the plaintiff w«a entitled to recover, the notice to quit not being ^ven foat to expire at the end 

af the year i AUftr Uvd Mtaififldi Ct J— U then be » kafe for a year, and, by confeat of both 

' 9^ fvrkM, 



I 

pirticty t^ tmaiit cMlinuc in pofltAan aftcrwiirdt, the tew implies t tacit reaovatiw «i Ac coiiti»£t« 

Tbey are fuppofed to have lencwcd the old agreemenCy which was to boU for a year ^ hot t^icn it i* pe- 
ceflary, fot the fake of convenience, that if eiiher party ihouid be inclined to change hia mind, be ihouM 
give the other half a-year*9 notice belbre the expiration of the next or any foUowbig year. Now this U 
m notice to quit in the iniddk of the year» and therefore not bindingt as it ii contrary to tbt agMCOWDC* 
fiit lordftip alfo obferved, that a« to the cafe of lodgings, that depends on a particular cooirailt *i^ ** 
mn exception to the general rule. Anii^ A&hurft, J.— There is no ditUn^^ion in rfaibn, between 
houfet and lands, as to the time of giving notice to quit. It ii aeceffary thut both flioold be goreroc^ 
by one rule. Sight ex dem. Flower ▼. U^rby and another, Eaft. 26 C. 3. 1 Term Rep. B. R. 159* 
Xo the Caie of Right and Darby, 'he counfisl for the defendant cited three cafes, the firft, Sykes, on lc-> 
iFcral dcmifcs of Murgatroyd, and another, v. ■ , before BUckOone, J., at York Summcv 

tffiacip 1 774, where J-m Af., being feifed for life, itmainder to his wile for life, with remsinder over, io 
S771 agteed with the dc/auiants to grant them a leale for 14 yeirs 10 commence from 13th February 
177ft, ^ s certain rents the defakdaau entered under the agreement, but no leafe was granted; J, Mm 
4ied ui July 177s i st the latter ttd of the fame month his widow gave the defendants notice to quit on 
the id Febiuary next, and fome time after made a IraCe to the other leflor of the plaiotift', to comnMnce 
on the ad February \ fubfequent to this ihe accepted half-a-) ear's rent from the defendants which waa 
due at Martinmas 1773. BJackft J. feemed to think, that if no itotlce to quit had been given, the 
acceptance of rent would have been.fnfficient evidence of an agreement between her and the defendants* 
that ihey ihouM continue Irom year to year, and theiefoct a notice fublequent to that acoeptance of rest* 
mnft bsve been a half year*s notice to quit on the 13th February, but the acceptance of rent was only 
evidence of fuch agitement and rebutted'by the notice, and fo the plainiift' baJ a verdid. The fecond 
was Doe ex dem.Puddicombe v. Harris, at Dorchefter Summer affixes 1784, before Eyre, baron, the demife 
%rM teid on the 30th March 1784) the plain* i/T proved a receipt of rent from the defendant, and that h* 
gave him fix months notice to quit at Lady-day 17S4 ; amongft other objedions againft the plaiotiflT^a 
recovering the following was uken, that, fu^pofiog the defendant was tenant froc year 10 year, it wat 
not proved that he was tenant from Lady-day to Lady-day, and fo no tenancy was proved upon which 
notice to quit could operate \ but Eyre, b^ron» in anfwer to tliis obje dion, faid, that aa the defendant 
liad ^x months* notice to quit at Lady-day, he fliould prrfume that be was tenant from Lady-day t» 
Lady-day, vnlefs the contrary was Aeun, and therefore the notice was fuflicicnt. And another cafe 
before Lord Mansfield at Guildhall, in which Mr. Duncombe brought an ejefiment agai«ift a tenant, 
but could not prove fcom ahst time the term commenced, the defendant proving it to he different firom 
the time to quit mentioned io the notice : the piainiifFwas nonfui^ed. i Term Rep. B. R. 1 61 . V/hfer» 
the Icffbr of ihe plaintiff was an infant, and the defendant held at a tenant under a demife from year to 
year from the leflbr^s anceilor, it was held, that the defendant was entitled to the fame nodce to quit from 
the infant as he muft have had from the original lefibr. Maddon, 00 feveral demtfes, Baker and othere 
y. White and others, Mich. 18 G. 3. % Term Rep. B. R. 1 59. J. J. being tenant for life, with rew 
'mainder to the leflor of the plaintiff, made a leafe of the premises to the defendant for 11 years, to com- 
mence from Old Lady-day, 5th ApriL On 30th September, In the fame year, 7. 7. died. The de. 
fendant continued ih poffcffion and paid rent to the Ief)or of the plaintiff, after the death oij. J. fur twis 
yean, Wi Old Lady-day and Old Michaelmas- day. Before Old Michaelmas-day 1787, the leffor of the 
plaintiff gave the defendant notice to quit on Old Lady-day then next, and thereupon brought ejeAment. 
An objedtion was made at the trial, that the notice to quit on the cth April was bad, that it ought to have 
been on the3Cth September, the cod of the year, dated from the death of J, J.p all the defendant*a 
Intereft derived ftom the leafe having ceafed on that event. There was a verdiQ for the defendant whids 
5ros moved to be let aiide, when the court were of opinion that the notice was proper, as payment of th^ 
rent was made on that day. It was alfo fair and jaft, in the leffor of the plaintiff, to give the tenant no- 
tice to quit when Mi year ended, that the courfe of hu(bandiy might not be diftorbed. Roe es dem. 
Jordan v. Ward, Hil. 29^0. 3. i H. Blackft. 97. But where the leffor of the plaintiff, after having 
given the defendant notice to quit, which wa$ not complied with, took a diftrefs for rent which became 
doe after the expiration of the notice and brought his ejcAmeot, laying the demife after the day up to 
which the rent diftraincd for wai due, the court held that the taking of the diftrefs was an k€t not to be 

3Qalifledy and amounted to a confirmation of the tenancy ; and the plaintiff was accordingly nonfoited^ 
louch ex dem. Ward v. Willingail, Hil. 30 G. 3. i H. Bbckfi. 31 1. The defendant held from MU 
ahadflsas and was fervrd with a notice ro quit at Midfummer ; but %heo he received the notice ha mada 
noobje£kion as to the irregularity, but faid, I pay rent enough already, and it is hard to ufe me thus ; an4 
ft wasinfifled for the plaintiff, that the defendant had waived taking advantage of the imptoper notice^ 
and that he ought not, upon the trial, to be torned round upon fuch an obje^ion. Bnt the court were of 
opitiion that the dcicndant had not waived the objcQTon, and therefore a noofuit waa entered. Oakapple 
ex dem. Green v. Copous, Trio. 3 > G 3. 4 Term Rep. B. R. 361. The defendant wat tenant from 
year to year to the Idfor of the plaintiff, and the qoeffion was. Whether the notice to quit, which had 
been fer%ed upon the tenant's maid fervant at his houfe, which was not fituated upon the pm&ifb, and 
which notice had been explained to her at the timr, was a fufficieat notice to the tenant ? AtA tfte 
court held that perfonal fetvlce wat not neceffary ; and Buller, J., obferved, that the fenrant, who waa 
in the power of the mafter, was not called to prove that fhe did not communicate the notice to her maf. 
ter, this was ample evidence on which the jury might have prefumed that the nodce leached tile teaaat* 
Joast ex dem. Griffiths v.Marfh, Mich. 3a G. 3. 4 Term Rep. B. R» 464. 

iS.Ift 



18. In cjedment on the dcmife of an heir by defcent, the de^ UUfvA 
mife was laid on the day his anceftoir died, and held well enough ^^''?'' 
after verdid. And pir cur. — If the anceftor died at five o^clock d«v,butihi» 
in the morningi and the heir enter at fix, and make a leafe at feven, '» a Aaion 
it is a good Icafc. RO0 ex dem. Wrangham v. Htrftj^ C. B. Mich. '.» !»^.-^ 

bat aid much it may, tnd tbtt it Teen is all matteri where the law operatet by relatite, and divifion of 
aa iaftaac, which are fidiona ia law. 

19. The notice at the foot of the declaration was fubfcribed 
with the name of the nominal plaintiff inftead of the cafual ejeflor, 
and it was moved to fet afide the proceedings on the ground of ir- 
regularity, on the authority oi Peaceable \. Trouhtefome^ Barnes^ 
172. But the court, after confulting with the Mafter, over-ruled 
the obje£tion, and refufed the motion. HazUwooJ ex dem. of 
Price V. Thatcher^ Trift. 29 G. ;?. 3 Term Rep. B. R. 351. 

20. It is ordered, that the clerk of the rules of this court (hall 
for the future keep a book, in which (hall be entered all the rules 
which from time to time fliall be delivered out in ejefiment, in- 
ftead of the prefent book, containing a lift of the ejedments 
moved, in which book fliall be mentioned the number of the 
entry, the county in which the premifcs lie, the names of the no- 
minal plaintiff, the firft leflbr of the plaintiff, (with the words, and 
cibersy if there be more than one,) and alfo the name of the cafual 
cjedor. And it is further ordered, that unlefs the rule for judg- 
ment (hall be drawn up, and taken away from the office of the 
clerk of the rules within two days after the entl of the term in 
which the ejedment fliall be moved, no rule fliall be drawn up» 
or entered in the book, nor fliall any proceedings be had in fuch 
ejectment* Regula GeneraUs K, B. Mich,' 2 1 G. 3. 4 Term Rep, 
B.R. I. 

(E) As to the Delivery. . 9VioeM»7: 

I. f F there be feveral tenants in poffeflion, the plaintiff muft de- If there be 
■ liver a declaration to each of them, BulL Ni. Pri. 98. JJ* «««««!«- 
E^inafe m. Pri. 442. iiganejeal 

mmtf the makiog deTeoce will core ic Per hotd Hardwickcy m Kemptoo ex dem. B09 field t. Cro(a» 
Eaft. S G.». Rep. temp. Haidw. io8. 

1. Affidavit being made, that a declaration in eje£lment had s.c.dtedia 

been tendered, and that the fervants refufed to call their Mafter or J^^^^jjj;* 

receive it, it was ordered on motion that leaving it at the houfe hurft, hh. 

fliould be fufficient. Douglas y. -— — , Mich. 10 G. i. S/r. 575. iiO.i. 

Rep. temp« 
Haidw, 164. where Lord Hardwicke ftid that it wai determined in Douglas*i cafe, that fenrice of aa 
qcAment od a ierraat ia not good fenrice ; there theferrant wai ferred on the mafter*i abicooding, aod 
the OMTt iboai^t that not faflkicnt to Ibaod the oomnoa tule upon, though indeed open the affidavit 
of that M fotim g tf the mate, they did make a rale, that leafing the declantion with die tentnt 
Aould he good Icrrice of the maAer. 



3. The wife of the tenant in poffeffion, on aperfon's knocking Affidavit 
at the door of the boufe in order to fcrve the declaration, opened a ^^ ^^ ^ 

wicket ^^'^^ 



16 ®/eSment 

wMtendetea wictcet in the doo; and looked through it| and was then acquainted 
to Che vi'iH with the contents of the declaration^ and the Engiijb fubfcriptioa 
fo '^effion^ was read to her, and immediately after and before the declaration 
Mih^T^fuM could be tendered to her (he fliut the wicket \ whereupon the 
to open the declaration was fixed upon the door, (as appeared by the affidavit, ) 
h^e^^ and it was fworn, that the tenant in poflcffion afterwards acknow* 
looked oBt ledged the receipt of the declaration on the day it was tendered to 
of « parlour his wife, and fixed on the door. The fervice was held infufficient^ 
Tnd wM ae- '^^c*"^^ ^^^ tenant's acknowlcdgmeiit that he received the declara- 
quainica tion is uot cnough ; an a£lual delivery, or tender and refulalf 
vrith the ought Cither to be proved, or confefied. Kirwood v. BacUeu/i, 
andX"fttb- ^'^** 6G.2. Barnes , 171. ^«^« however, whether the ac* 
rcriptionvi^c knowledgment made by the tenant would not now be in fuch a 
rej4 to her, ^^fe as this, as it has in many others been allowed as fufficient 
Ac*refiifinfi' fcrvicc J and vide Scrape v.Hunt^ Hi/. 8 G* 2. Barnes, 175, 

to accept the Jeciarationy it was put in ac the window to her. Tlie fervice was held fufficient. Doe 
ex dem. Dry v. Roc, Trin. lo G. a. Barnes, 178. In another ca(e, the wife of the tenant being tc« 
^uitioted with- the contents, refofed to open the window or receive tiie declaration* which wat Checeapon 
left in the ootfide ledj^e of the window. The perfoo who ferved the declaration fwore that he was wdl 
• afTured ihe hrard what he fatd from the anfwers (he gat'e'hiia. This was alfo held good fervice. Farmer 
ex dem. Miles v. Thruftout, Trin. 13 G. x. Barnes, 180. cited Crompton*s Prad. x66. 

s. P. — ez 4. The tenant in pofleflion abfconded, leaving only a fervant in 
d em. i'r e^ ^}^^ houfc ; and upon affidavit that a copy of the declaration was 
][737t. * * ferved upon that fervant, and another fixed upon the door, the 
where the fervice was held fufficient. Smalby v. Neaie, HS, 7 G. 2* 

conrtimde £ame/, 173. 

a rule Mr . » '^ 

Che tf nant to (hew caufe why fervice of the declaration on the fervant &10M not be gao4, n4 iinAcd 

Che rule to be ferved in dut manner. Barnes, 18S. 

yyg Savage 5. The fervice may be on the tenant himfelf in any place off the 
*' ^'^ premifes, but if it be on the wife, fervant, (5V. it muft be on the 
'•><'4- premifes ; and if it be on the fervant, there muft be fome ac- 
knowledgment by the tenant of having received it. 2 Cronipuds 
PraB. 165. 
The aiiSda- 6^ The affidavit fet out, that deponent did ferve A. B. tenant ia 
till^\!tz^ poflcffion, or C. his wife. Per cur.^^lt is not certain as to either* 
tion was, Birlbeck v. Hughes, Hil. 7 C 2. Barnes, 1 73. 

'that ikponent did ferve the wives Qf A. and ^., who» or one of them, are tenants in po(&(fioB9 hot the 
affidavit was held defcAive. Harding ex dem. Baker v. Greenfmith, Tds. 7 St S O. »• HarnctB 174* 

S. P. Bag- 7, The affidavit was, that the tenant in poffeffion refafed to ac- 

Aflbton t?^ ^^^^ ^^^ declaration when tendered to him, and having been made 

Toogood,' acquainted with the contents, he threatened to (hoot the perfon 

hil. J6G.2. who tendered the declaration if he did not^et off his land, where- 

farnes, 1S5. ^^^^ ^^^ declaration was laid dowa on the ground, and there left 

This was good fervice. And per cur. — It is the fame thing as con« 

tinual claim, where the party comes as near the land as be can to 

make his claim for fear <^ his life. . The cife of Kirwood v. Back' 

houfe {ante, //• 3 . ) is not like this. There the declaration was never 

tendered ; here tender, and refufal are proved* Halfal ae dnsu 

Jf0r4 Liifb V. TTedgeweodf JEafi. 7 G. 9* Barnes^ 1 74* 



^jeSment 1 1 

8. The declaration wu left with the father of the tenant in the tenant 
poflfeffion with the ufual fubicriptipn, knd he was acquainted with '<^ pofleffioa 
tht coDtentsr after ^hich, and before the effoign-day, the tenant SJ^JckS^^ 
acknowledged ihe receipt of it, Held fpfficient fervice. Rex ex ledged the 
dm. JeffiTfs T. Do€^ HiL 8 C a. Barnes^ 176. meiptof 

^ '^ ^ s ' ' ' the 4ccbr«* 



befoK the cffuigtt.day had been drliteitd to hit dtvghter, and Ac icqaiintrd yAth the coa« 
This wu h«M fuflkient fenriccy aad tki common rule cntciod for jodgiDeot m/i Goodtitle cs 
Maflk V. ThniltottCy Tiin. 16 G. s. Barn«t, 183. cited » Cronpton't Prad. 165. with a yw^nv, 
however } for a dcclaratien b qcdment it in naciire of proceft, and na|K0Cc6 ihaii be fcrred cd a Sonday 
hf ftat. 99 Car. x, c. 7. f. 6. 

The dcdaraiioo wat letc with the daughter b the abftncc of the tenant and hif «rife, belwc chg. 
cffNffB-day I after ttiat day, the wife (in the aUencc of her holbaod) acknowledged the receipc of Che de- 
- dantioo, hot Taid that her huibaod had not b^cn at home fince her daughter had received it. Upon g 
modoB for jodgmcntf the couit at firft muft bo inclined 10 refnfc the rule* bccaoHa it did not appear 
ekar ihK the d ec tir ati on came to the h«idi of the wife before the dfoign-dau bnt opon the aothority 
of the cafe in Bainca, tt). which was cited, the ffult was madt ablblote. Smith ex. dcoa. StonrCba an4 
•then V. HttfAy Trin. 31 0. 3. 1 H. Blackft. 644. 

5^ A dechuradon fcrred on the churchwardens and or erfeers of 
a pariOi, who rented a houfc, for harbouring fome of the parifli 
poor, and did not otherwife occupji the houfe than by placing the 
poor in it» was deemed fufficient fcrvtcey and a rule made for judg* 
nent. Tuffer vt Jim. Mercer and WcoUett t. Doe^ Trin. 13 G. 2. 
BarmSf \ti. 

10. On affida?it, that the tenant abfconded in order to avoid s.P.reai* 
l>eing ferred, and aUb that fhe came into poffeffion furreptitioufly, «< f«»« 
and of fenrice of declaration in eje&ment on her fon, who manages Dnn» t^ 
her affdirst ^nd lives in her family : Rule» that (he (hew caufe why »7&s9G«a. 
fttch fenrice on her fod and fervant (hould not be deemed g'^d ^*??*'9^ 
lervice ; and leaving a copy of this rule at her houfe good fervice, dcmfcoi.** 
nude abfolute« and no caufe (hewn. Ree en dim. Feartiley and tint v. 
nmiber w. Dge^ HU. 26 G. 2. Barnes, 190. cited 2 CroMpton'i ^^^9 HB. 
FraS. 1^7. g„,; j,,^ 

ikid in Mcthold and Noil^ty Blackft. Rep. s^o. hf the name of Holiiog^ and Ouoc^ ; but in thia 
laner cafe a copjr of the declaration had likaviCt bran find open the pftmifiMy ano the notice laf the rule 
WM alib nffi^ 10 the door of the honfe. Similar to thelc determinatioos was that of Fenn ea dem. ryrrell 
* at T DceOt «hmt the (mice of the e jc^ment had been made apon one who perl .m^ted ihe tenant ia 
pelMim, (wjidr Doeea dim. Dcily ▼. Roe^ Kaft. 19 O • Barnes» 194 ), at wliofe h ufe he pioceft waa 
ftrvcd» and a rule had been obtgincd to fhcw caufe why this fervlce flMold not be d«eaiod good, and in 
tfMt nde an order was made tiiat the leering of a c> py of the mie a: tlia hoofe of the tenant wi:h feme 
■erfen thcrc» or if no one co«ld he nee with, amemg a copy on the door of fJiit pcemifea feonld be 
deemed good ftrvicei which role w»9 made abTolote on prodociog an affidavit ^hni the tenant waa either 
ant ot home or (if ar home) wae denied, and th^t her fervant maid waa ar home, but coold not be 
Ibrvtd, wt iutupuu a copy ofthe rule waa affixed on the door of the hoafe, and un a lubfeqaent day aootiier 
oapy tlirown b at the window, and the original rule wm Aawn to tlM maid. Burr. iiSi. S. P. waa 
al io — d in a iafe, Coodright ti dem Mcthold v. Noright, Trio. 1 G i. oa lit appearing that the 
amant aad hit wife both kept out of the way, to pcevcot iheii being pcrfenaliy ferved, and a rule to ihew 
canfe was granM why a • pregedii^ fervi«e of an ejectment upon A fervant ia the lioofe ihooid aot be 
dacaad good, citod In marf . Burr, t iSi. S C.'ind S. 9- Blacltft Rep. t90. 

* The Reporter to a N* t* layt» If the ru'e wme not thui made with a it<io f pe £ >» the plaintiff mnft 
lofe the affisei. S P. whtie a role wa« made abiolute, that fcrvice of a doclaratioo at the houfe of a 
tnant In poflcffioo on a d|y p^ ntight be gpod fervtee, and that fervice of the rulf at the houfe of the 
feid tenant fliouM be good ferrica Gulliver v. WagOaff, Mich. lO. %. Blackft Rep. 317. So fer- 
floe OD the wife aijtntt d^ hofeand* and acquainting her with the coattnlii la good ferficc. Ooodniht 

ton V. Thiuftoui, Hil. is G. j. Btackft. Rap. 8oo» 



\u On affidavit that one of the tenants is a lunatick \ that one 

Mf C.liTC9 widi ber «nd trania<isbcr buGncfti and hai the fole con- 



Id 



inO, oS that md her perfon, but would not permit the deponent 
to have accefs to her with the declaration in ejeAment, whereupon 
it wa» delivered to htm. A rule was granted that (he and M. t?* 
fliew caufe why this fervice (hould not be good, and that fervice 
of the rule on him (hould be good. Doe ex dent. Upright v. Rc^^ 
Trin. 26 (5" 27 G. 2. Barnes^ 190. 

12. When feveral tenants have been ferved with copies of the 
declarationi if it is meant but as one rjeflment, and to be followed 
by one judgment, one affidavit of the fervice of all is fufficient^ 
annexed to the copy of one declaration ; but if the ejet^ments are 
made feveral, fo as to have feparate judgments, writs of pofTef- 
(ion, iic. then an affidavit muft be annexed to feparate copies of- 
the ejedment of the fervice feparately. 2 CrwaptotCs PraR, 169. 

13. In cafe the fervant, Vc. he ferved, and motion be made 
that it be deemed good fervice, the tenant mud fwear that the • 
declaration never came to his hands before, the time of (hewing 
caufe, or the court will nrake the rule abfolute. Doe^. Roe^ Trifu 
30 G. 3. In this cafe, to ground fuch a motion, you muft (hcMT 
endeavours to (erve him at feveral times. Imprfi PraSHce K* B* 
541. ^tb edit. 

14. If the declaration in eje£lment is delivered before the efibign* 
day of the ifluable terms, the tenant is bound to plead within eight 
days in that term without further notice. But if the declaration 
is not ferved before the e(roign-day of the otlur terms, the party 
is not bound, without motion made and a rule obtained in theie 
refpeifiive terms. Efpimjfe NL PrL 443. 



y Viftg 3*8. 



(F) As .to the Term expiring. 



The autbo- 



I. 'T^ HE ieflbr of the plaintiff claimed as tenant for life, and 
^ upon affidavit of his death it was^ moved to (tay proceed- 
ings, (ince bis title was at an end, and it could fignify nothing to 
argue it upon the merits; But the court held, that the plaintiflT 
had a right to proceed for damages and cofts : all that could be 
donci was to oblige him to give (ecurity for cofts, the leiTor being 
dead, as in the cafe of infant leflTors. Thrufieut ex dan* Turner 
\, Greyand another^ Mich. 10 G. 2. S/r. 1056. 

2* The term in ejectment being near expiring, it was amended 
u!^i*f"^a without any confent from five years to 10 years. Oatei V. Sbe^ 

aremy wn- ^^i Trin. 21 G. 2. Str. l^^2. 

tradiaoryy as may be Teen in 9 Vin. Abr. 3&8. cit. Eje^meot, (F), aod Uie foUowing caib not thane 
oociced : Pemble v. Siern, Trio. 21 Car. 2. Keb. 525. pi. 21. the court, ag^inil confent, ordered ao 
CDlaffemenc from 7 to J2 years, which k it there faid they may do by law, no leafe being e?er afiuaily 
fealed, hot declared on and confented to. This feems, however, to indicate a difference where a Icaie 
has been a^uaily iea'ed. In Bennet ▼. Gandy, HiJ. £ & 3 W. & M. motion for leave to amend a de- 
claration, by altering the time, was refufed, for if the time were to be altered it would make a new de« 
mife; hut this, like the cafe of Doe ex dem. Hardman ▼. PiUcington and another, Trin. ^ G. 3. 
Burr. 2447. where however the court gave leave to amend, was u to the time of laying the dcmfe, not 
as to its duration. So feems to be the cafe of Driver v. Sevetton, Hil. 10 O. 3. Barnes^ i7*y where, 
however, the fame was refnfed. In Newel, affignee of Neale, v. Baker, HU. 4G. 2. P^; jBLeg. 
C. B. 16., after ilTue joined the cotut woeld not alter the day of the demiley an amendment in that 
caie being in the natuie of a new count, which cannot be added after two termii and they would not en- 
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large ^ht term without confent. In Thruf^out ex detn. Tamer v. C»rey, M7ch. gGt 1. Rep. temp. 

Hairdw. 165. xnotloo to enlar^ the term of the <lemi(e was allowed? the other fide confenting Jn Kef. 

worth T. ThomaS) Baft, n G. a. Andrews, 2c8., fuch a rule was faid to have been always refofed. 

It is certain theie have been very many, amendments allowed in cafeii of ejediment (a)^ and it is worth 

while toattend to the words of Lord Mao^fitld in the cafe above mentioned, Burr. 14499 where he fiyty 

9n geftment it a mere fid^itious a^ion, the dcmifes is mere matter of form, it does notexift, it is not 

llk« a leal title. An eje^ment was of Kil. term 1772, and the plaintiff' declared on a demife ift Noy. 

1753, Co hold from the 30th Odiuber laii for f.-ven years, an>l on this jrcord notice was given for trial 

at tiK Lent aflizes j 772, and a fpeciai jucy ftruck f but the miflake being difcovcred the record was not ' 

catered, and afterwards ?t ifras muved 10 amend the declaration' by ftriking out the word feven and adding 

the words thirty-one, on the authosicy of Srr. 1272* And ^r f»r..^This is a plain miftake in the^deda- 

ratioo and may be amended by .the writ, which fpeaks of a term not yet expired, whereas the declaration 

* fpeaks of a term expired i2/years before the a^ion brought. Roe ex dem. Lee ▼. Bllis^ Eaft, 14 G. 3. 

Elackil. 940. 

{a) Declaration in ejieC^ment amended in the parcels, and in a miftake of the plaintiff*! name for the 
^feodast't. Willi^^s, ^^eilee of i^ett&i v. Barclays, Mich. > C, 2. Fra^. Reg. 16. 

(G) Where a fecond, Gfr. Eje£l:ment brought. 9^'"^ 3*8- 

I. ff N ejeflmenty a rule for a trial at bar was obtained ; but it piunUffde* 

^ being upon the demife of the wrong pcrfon, ^ new ejeftment ^^^ '» 
was brought j and it being moved again for a trial at bar, the ^^^ <teSfc * 
court would not grant it, but upon payhient of cofts of*' the and not 
former cjeamcnt. L(^rd Connlngjbfs Cafe. Hil. gG.i. Sir. ««"tywa» 

54«>* when, find. 

Ing it mcdiary to add the demife of the truftees, he delivered a new eje^ment on the double demife, 
wbeicispoo it was moved to day proceedings in the laft tHl payment of the cofts, and Lord Conningiby'a 
€9k was relied oa; but the court faid it was never done but when it appeared the party was vexatiout, ot 
had run the defendant to great expence, whi.h was Lord Conning0>y*s cafe* Short v. King, ii G. r. 
Str. 681. 

^. A rule to ftay proceedings in an ejectment brought in the s. a bat 
K. B. until the plaintiff (hould have difcontinued another eje£k- ^ ^- ^- « 
mene brought before the prefent one, but then pending on the ^' '^^^ 
fame title^ and for the fame lands, was made abfolute, the court 
obferving that the application was very reafonable, and that the 
reafen of ftaytng proceedings in one eje£tment where another is 
broi»ght) is becaufe the firft cannot be pleaded in bar to the other. 
Th^^out on the dem. ef Park H ux. v. Troubkfimif Mich. la G. a^ 
Jfiimui^ 297. 

3* Baron and feme brought an eje£iment, in which feme pro- where thetc 
ceeded after the death of the baron ; and after judgment in that' j|«^*x«^ 
eje^mcnr, ihe brought a fecond ejeflment, and application was i^uratht 
made to ftay her proceedings in the fecond until the cofts of the fametitte»ia 
former were paid. In oppoGtion to which it was infifted, that !|^^^* ^^ 
the former was on the demife of the baron and her» and the rule enreiingUito 
was in the fingular number quod itnaffor querentisfit onerabiUsi the commoo 
but the court made the rule abfolute, to ftay proceedings until the ^^^^'^ 
payment of the cofts, to prevent vezatiooi which is the foundation giea«d to* 
of fttch rules. Doe in dem. Ditciefr of Hamilton v* Haiberiy emi ^^ ibto 
miotber, iaG.%. Str. 1152. IS.7^1 

fsrtbcr proceedings wen had wbkb wmt Tontioat to the tenant, tbcmUir so ont frMn whom B^ 
couU fcoover bb cofts | and upon a third ejedment brooght» and an appttea^ made to flay proceetflnga 
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luidltheoofboftfattwoibnDerqeftnienti ihoaM ba paid, the conn thought the appiicatkwjaft and 
WifcBihlrj mi whao it to OMifeft Tmdw and oppccfion it will axcicife ht juriuiAioo over thia 

iididaaa 
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iaitim viocftliaii ^pcvtflt it Smith cic diit Gli||ir v. BtfutdiAoai lift. i]0.|.lMM.fH« 

Procee4iogl In • fecond ejeftmciit were ftaid nnttl payAtat of cofti ia the (otmttf vfa«it the aDpUcaite 
for fttcb ftiy of woceedingt wat nor nadt till a lew days Mve tht tiial of the fccaod was to mbc oa. 
l>oees dcm. Cbadwick v Law, Trio. 17 G. 3. Blackft. tift. Aod fa a fiiblaqiiaot cafc, wImm » 
third ejeCkvcnt ^**> brooght by the aAgoat of an infoltcot dabtor, die a0||a|bent having tht oppaaraoco 
pf fraud* a fimiUr rale waa made, vit. that the procaedingi (hoold day until the eo(U of tht Ibrmer 
cjeftineota were pdU, and the coortcidercd that the aiBgnoi flbeuld alfo pay thecofts of thgapplicaciuii. 
Bot Gould, J., faid Intpve no opinloii whether, in f^b uk^ the aAgoee of an Inlblvieot debtor Aould 
be called upon fyr former coib before he is fufl^nd.to proceed to Itry a now ejeAaoat oa the tlile of M 
priotipaU Ooeexdem. Chambera v. Law, HIl. 18 O. ) BUdUK iilo. And la a cafe whore <ve 
• cj«£toeot»')»ad bcea brought on the Cune title, and the leflbr .h^ h^ nonfAited ia tbite of themt and had 
verdidt a|iiaft him In the other twoi and he had alio braiiglit €«o feUli, one la the court of Clwicery 
affd thi other ia the Eithofotr, which had been both diraufbd ; after ori^ch g blU waa filed in the court 
•f Exchequer lor a perpetndl injonaioa, that court granted It la ocd^ 10 ^aiet the pUbuUria hisfol" 
leffiea. Bmlboc v. Ffy» HU. i7»|, Bunbory, 1$%. 

4. A bill in Oiancery wis retained for a yetri with liberty to 
bring ejeAmentf and a TerdiA wu given for the defendant. Lord 
Chief Baron Pmrhr certified, that thoMgh he did not think it a 
Yerdtd: againft evidence, the weight of the evidence waa with the 
pluntiff. On application bf tlw plaindff for leave to bring a 
new ejeAment, it was granted, and a verdi£l obtained for him, 
who accordinglf fet down the canfe in the court of Chancery to 
be heard. Defendant let the plaintiff get pofleflion, and brought 
a new ejejlment without leave, and moved to put off the hearing 
becaufe of the pendency of his eje£lment. And fer Lord Chan- 
cellors—The courfe of the court is, that either party fliould firft 

, apply for leave, otherwife the fuit might be protra&ed aa long as 
they pleafed; the plaintiff might ioHes qti^s prevent the dif- 
miffing of hii own bill, or the defendant the hearing of the equity 
refervcd, for the court would not go on pending the ejeAment*. 
However, there being verdiA againft verdiA in that cafe, the 
irregularity was excufed. Sands v. Sands^ 1750. i Vrf. 495. 

5. P. obtained judgment on a verdiA on his demife againft 
Lady G. Upon this (be (>rought a writ of error, and pending die 
fame delivered a declaration in cjeAment to the tenants in poflet 
fion upon her own demife ; and now the plaintiff moved for the 
common rule, and it was denied ; for, per Holi^^Uo new eie£fc« 
ment fliall be brought by defendant after recovery againft him^ 
till he has quitted the poflei&on, or the tenant has attorned to the 
plaintiff; for if the plaintiff gets judgment in the laft ejeAment^ 
and the firft judgment is affirmed, then he renders it needlefs and 

^ inefitclual by this ruling judgment, upon which he takes out ex- 

ecution to recover his polfcffion. The rule for judgment againft 
' the cafual ejed^or is in the power of the court, upon what terma 
.0 « ' ^^ court think fit. My lady muft (hew us a different title, or we 
will not grant the rule. 2 Crvmptoffs PraSice^ 22 1. 

6. Same thing was done in another cafe, HU. i Ann. B. R4f 
where the defendant in eje£lment pending a writ of isrror delivered 
a new declaration in ejedment, and the court was moved that the 
Gofts might be firft paid. The court thought the payment Qf cofta 
fufpended by the writ of error, but ftayed all things for the rca« 
fevs before giTcnt Rid. 



4EjeSment ' is 

(H) Of altering the Defendant or Plaintiffl ^vincrai^ . 
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I. I T was moved that the landlord might be added defendant to FtdeEun. 

^ C D.f one of his tenants, who did appear for the tenements p^' 
in his pofleflion ; and that as to the tenements in pofTefiion of the utter 
71 J/., another tenant) whorefufed to appear, the landlord might part of, the 
appear and defend fingly, and a rule was made accordingly ; and ^^^^' ; 
that the plaintiflF might fign judgment againft the cafual eje3or as 
to the tenements in pofleflion of 71 M,^ but that the writ of fui. 
fa. poff[ be ftajed till further orders. Roe epc dem. Goihard v. Doe, 
JUict* 126.2. Barnes f I'] g, 

2. Where the landlord is made defendant in ejeAment, it is 
neceflary to prove the defendant or his tenant in pofleflion of the 
premifes ; for the rule is, that the landlord (hall defend for the 
prcmifes only whereof his tenants are in pofleflion, and the party 
does not admit himfelf to be landlord of any premifes which the 
plaintiff^ may make title to, but of fuch only ;is were in pofleflion 
of thofe tenants. Smith ex dem, Taylor v. Mann, Trin. 2 1 Cs^ 
22 G. 2. I Wiif. 220. 

3. It was moved on the behalf of S., one of the leflbrs of the 
plaindfi^, that the conditional rule entered into by his wife, by the 
name of A. F, widow, might be fet afide, upon affidavits tending 
to prove the marriage between S. and her, and obtained a rule to 
fliew caufe. Whereupon jf. F. produced affidavit to fliew a long 
cohabitation between her and one F. deceafed, as hufi^and and wife» 
and that he had devifed the eftate in queftion to her by the name 
of ills wife : that S. was married to and lived with another wo^ 
man. The court thought the validity of S.*s marriage with A* F^ 
a fit matter to be tried> and (the tenants in pofleflion having con* 
fented to appear) fet afide the judgment againfl the cafual eje£lor 
for want of their appearance, and ordered A, F. to be added a de«^ 
fendant with the tenants, whereby 5., if the plaintiff' recovers, will 
be fecure as to the cofts* Roe ex dem. Stone i^ ux^ v. Doe, Trin. 
26 IS 27 Cf . 2. Barnes, 189. 

4« The leflbrs of the plaintiff claimed title under one will, and A mie M 
J. 8. under another will of the fame tcftator, and there was a *>*«" ^**"' 
queftion. Which was the one valid of the two wills ? The leflbrs l^^^ ^^l^*J^ 
by having brought their ejbAment, and the tenants refufing to ruiewher«. 
appear, would get into pofleffion without defence, unlefs J, S. ^ ^''^ 
were permitted to defend. A rule to (hew caufe having been ob- ]^,. (;/be. 
tained, on caufe being fliewn the court faid, the motion was a<imitied t^ 
fiounded on the ftatute 11 G. 2. c. 19. that the court had no ju- ^■\^^°^,"' 
fifdi£lton to admit any perfon to defend an eje^lment inftead of (h^>uid^t 
the tenant, except the landlord only. And who is landlord within ^ d.rch^rg. 
the ad ? Not every perfon claiming title, but one who is in ^-JJfl^oV*** 
forae degree of pofleffion, as receiving rent, iSc. The claufe of for* tblt t^ey 
/eiture by the tenant if he does not give notice of declaration to his m^M 
hndlordf proves this. Davy, for the leflbrs of the plaintiffj quoted ^9^.^]^ 
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tbecdetn Jwis ex dim. Woodtuardy. Wtlliams^^ Sir. 1241. as acafewhett 
®"°?»J93« a mortgagee was rcfufcd to be admitted to defend as landlord, 
But Lard which cafc muft be where the mortgagee had not gotten into pof- 
Maotfidd feflion. Roe ex dem. Leak^ wdow^ and others v. Doe, Michh 
faid he did ^^ Q^ 2^ Barnes^ 1 03. 

not under- ^ ^"^ 

Ibttid that note» it pun cherefufal of the motion upon want of jurirdi^lion and a cafe cited bj StrjeanC 
Davy \ whereaSf in cjedmenti the court can never wantjurifdiAton to prevent a plaintiff fram reco%.er> 
log without a proper title. An ejeAment it the creature of WJeftminfter-baiU intinduced within time of 
memory, and moulded gradually into a courfe of praAice by ruiea of the courts. Tlw (anic authority 
which brought it thua far may certainly carry it to a higher degree of perfe^ion, ai experience hapDcns 
to ihew inconveniences^ or defeats. The aft ixG*aC. 19* was drawn and brought in by Sir J. Strange ; 
4he provifioni theiein relative to proceedings in ^je^ment were either to enforce a right praAice, or ec- 
cafioned by fome cafe contrary to the general fcnfe of tlie b«t> which the legtflatuie vircuaiiy condemns 
as erroneous. And a« to the precedent cited from Strange, it is a total miilake \ there is not a fyllable 
In that cafe about a mortgagee being refufed to be admitted as a landlord. Fairclalm ez dem. Fowler r., 
SmaUtule. Hil. 1 O. 3. Burr. 1^90. 

* No fuch cafe in Strange. 

S. c. and . 5. In a cafe, where the lord claiming by efcheat moved to be admit* 
AP. Biackft. j^ J ^Q defend in an cjeftmcnt brought by one who claimed as heir at 
in die cafe ^^^ ^^ ^^ dcccafed a^rabft the tenant in pofieflion : Lord Mansfield 
of Fairciaim obferved, that there were two matters to be confidered, firft, whether 
ir.Shamtitie» ^^ ttxm landlord ought not, as to this purpofi^, to extend to every 
ex dem. perfon whofe title is connedred and confided with the pofieffion 
J. Goofev. of the occupier, and divefted or difturbed by any claim adverfe to 
dted thus • fuchpofieffion, as in the cafe of remaindersi or reverfions expeA- 
Ontheiaft ant upon particular eftat^s. Secondly, whether it does not extend 
day of Hil. as between two perfons claiming to be landlords dtjure in fight of 
upon the af.' "^P^^cfentation, to a landlord defa&o^ io as to prevent either from 
fidavit of recovering by coUufion with the occuftier, without a fair trial with 
Wm.Scarif- the Other. Where a perfon claims in opposition to the title of tbo 
condiriolnai ^^'^^"^ '" poficffion, he Can in no light be confidered as landlord* 
rule was ob- and it wottid be unjuft to the tenant to make him a co-defendant \ 
uined on ^ their defences might claih* Whereas, wheii there is privity be»- 
Bodra^*' tween them, the defence muft lie upon the fame bottom; and 
ttake the letting in the perfon behind can only operate to prevent treachery, 
J"^^/ s. and coUufion. However, the^ court recommended that the lord 
•Tthe pnT* Should bring an eje£lment againft the then leflbrs of the plaintiflF, 
mifes as and that the faid leflbr (hould be admitted to defend either alone 
E^d^^ or with the tenant, for which purpofe a rule was drawn up by con- 
Itairat'law f^^nt) ^n^ on a fubfequent day Lord Mansfield faid, that be was 
of 7. c. clear that this method of putting the perfon claiming to be Itxd 
j^^"!^ by efcheat to bring his eje&ment, was the proper way of trying 
Iw9)ade. ^"^ ^>S^^ ^^Ti the merits* If there was really ao hefr, then th^ 
ftndant wfth lord.ftood in the place of the deceafed ; but it there was any heir 
^flSoo^'if ^l^*^f^€^^> ^^ lord's claim was at an end. The court would have 
Ce appeared, obliged him to have come into fome method of trybg the right ott 
or undumt a proper iflue ; and this method into whieh it is now put, (iwb» 
^fedf UMn ^^ bringing an eje£iment,) is the mod proper iflue for that pur* 
the xft May pofe. If the heir had refufed, the court would have admitted the 
b Baft, tenn lord to defend, which would have given him the benefit of poflelf 
jI^^^^ fion. If the lord by efcheat had refufed to confeat^ we would 
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have difcliarged the rule; for certainly where the fote qtieftidtl obuTncda 
turns upon who ought to be landlord to the tenant in pdlFeffion, '"'y® ^^"^ 
he (hould (land neuter, arid his pofleflTlon avail neither : the quef- Sc rale for 
tbn ought to be tried between the claimants^ The plaintiff muft making 
confent, elfe the other is admitted to defend, {as iu the cafe of ^'^' f ^^' 
Fenwick v. Grove/nor) \ the other mud cdnfcnt, becauf- to infill (houW not 
that he is landlord begs thtr queflion to be triedi Fairclaim' ex *»e difcharg*. 
dejn. FowUr W al. v. Shamtitle^ HiL 2 G. 3. Burr. 1290. orlhc'efh* 

June, in Trini^ tenn» caofe was fliewn, and upoa hearing Cfiunfel for hctk part'es the fald rule was dif- 
charged, but without coHl^* 7* G, elaimed to be the true hfcir at law toT.G.^ but the polTellion hai 
be^a io te&egy under a leivfs granted fur 99 years by T. 6'. which jeaTc was leccntly expired. VidM 
Burr. 1191. 

In the cafe io Burr. I30i. WUmot^ J. obferved, that it was very remarkable that two different a^« 
of par'Ijment had been made at near 5bo years* diftance upon the very fame fubjeA, where there was 
nooccafion for cither, vis. the lUr. WeAm. 2. c. 3. (13 Ed. i. A D. 12859) and the a£t 11 G.2. 
c. 19. The ftat. of Weftm. he faid, was not a new provifion ; for before that ftat. 4II thofe that ftood 
behind the tenant in poirclTion had always a tight at common law to cocne in and be received proUtereJfefua 
to defend the poiTeilion 3 which was very material ro diem, and by the change whereof they would have 
b?eQ greatiy incommoded* And be faid he was perfuadeo, that the more this dodrine ofreceit was looked 
into, the fironger this would appear. AnJ thrtefore he wondered that theie fliould have been any doubt 
before the a^ 11 G* 2. of admitting landlords to defend in the i^esd of the tenant in pofleffi ^n, efpccially 
aa they were fuffered to make themfdves co-defendants with the tenants. (He referred to Lord 
Coke and Bra^on, but did not fpccify ihe particular pafTd^e^ or p3ges^ which, however, the repof itt 
takes to be ilnih 344.. 34^ 5 Bradki Jib. 5. fo. 395*]^^ 

6. A landlord had been made defendant Upon entering into the 
comoton rule, but the leflbr had not joined in the corifent rtile> 
and rule to reply' having been given, it was moved to fet it aGde ; 
that the plaintiff could not be forced to proceed againfl a perfon 
whom he had not accepted as defendant \ but the court held the 
rule regular, and that the nominal plaintiff might be nonproiTed ; 
but> being nominal, the defendant could recover no. cods. Qood^ 
fight ex dem. Ward v, Badtitle^ Eajl, 1 1 G- 3. Blackfi, 763. 

7. A rule was obtaitied to (hew caufe why the cefiui que iruft ttx the 
might not be admitted to defend in the room of the tenant; to court per- 
which it was obje£led, t)iat he had ne?er been in pdffcifiony and hJ!?r*wh6 
therefore could not be confidered as landlord under the ii 6. 2. had never 
c, 19. / 13. ; of which opinion was the court, and difchargcduhe ^*!r '" ^^f- 
rule. Lovelock em dem* Norris \*X>ancafier^ Trin. 30 G. 3« 3 Tef-m come in ana* 

Rep,B^R.^^-\. . defend in ill 

ejed^iifient. 
TIm father, under whom he claimed, died juft l>efore, hilving firft obtained a fiifciiar rule. Doe tt dem. 
Heblethwaicr and oihert. v. Roe, Trta. 300. 3. 3 Term Rep. B.' R. 783. in nbrfe {b). And Lord 
Keajoa, C. J. la the cafe of LoVelock ex dem. Norris v. Dancaiter, 3 Term Rep. B. R. 783. faid, that 
had the party applying been in the fttuatinn of immediate heir to the perfon laft feifed, or had been \tk 
the relatioa of a remainder man under tlxe fame title m the original landlord^ he might liirVe beerv/^r-< 
mitred to defend by virtue of the direAioa of the ftatute>*i*And on another oceafion a rule hfdrbeea 
«>&taiAcd t9 permit • defifee in-thi^ to defend aa landlord, which it was moved fhould bedifcharged, be* 
caoie he had not been in pofleffioo. And upon the court*! alking whether the lefTor would corfent to 
try it onan iiTne Jtrrijavii velmaf and on hia refsfal, the role tofef afide the original role was discharged* 
Lovdock cs dem. >ionit v. Oui0dkn§ Mich. 31 0. 3. 4 Term Rep. B. R. i%%, 

(K) Of what it Ties* ^vwjjf- 

* 

i. A N eje£lment will properly He for nothing of which the (he- But ejea- 
^^ riff cannot deliver poffeflion under an execution ; therefore ?*"*a ^* ^.'* 

• ill. i«i« !• '^ tithea in 

iDcotjHnne;!! hcreaitaments^ things lying merely m grant qua rteque (he hands of 
Vol. IV. C tangi 
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Uf appro* iat9gi me vUm j^ffunt are not properly objeds of the a£iton. E/- 
Mwtft **^ /««# -Ni. Prr. 427. Btf/A iVlr. Pr». 99.; for on thofc things 
«icwof Che* whereon an entry cannot in fad be made, no entry (ball be fup- 
ftat 3xH 8. po&d by any fi£tion of the parties. 3 Blackft. Cam* tp6. 

c tj which 

do^tne hath been fiuce extended by analogf^ tythci tji the hands of the clerfy. 3 BUcklt. Com. 

ac6. cltca Cro, Car. 311. t Ld« R«yoi. 7S9. 1^ aUo RuiiiUfistoa*tBjcA. 39. 

2. Nor will it lie in fuch cafes where the entry of him that hath 
right is taken away by defcent, difcontinuance, twenty years' pof- 
feffion, or otberwife. mdn 
So it was iaU 3. Eje£lmcnt lies de parte domus cmwt^ i^c. Sullivane v. Sea* 
bycottntt zrave, error from Ireland^ Eafi. laC. i. Sir. 695. 

in the cjfe of the King ▼. the Bi(hop of Lendoo, x WilC x i« that ejefbnent would lie* for a prtbcnd*s 
lull after coUation to ic 

laejeamcBt 4. After verdid for plaintiff in ejeAmetit| the judgment was 
i^£^d^ arretted^ becaufe it was for a mefluage, garden, and a tenement, 
eoeraefliiege ^^^ entire damages; whereas an ejedlment de una tenementi will 
ortencneaty not lie. GpodtitU Vt Walton^ Eafi. aG. a. Str. 834. 

and had a 

▼crdiA and judgmentf whichi after fereral affgomeats and long detiberation« the court, thinking them- 
lehres bound by cafes which were cited, but agatnft their inclination arretted, m^ttagt m- tenemt$n Using 
fo uncertain, that the Sheriff cannot tdl of what Co give ptfAnm Goodright v. Fiooi, Mich. 10 C. 3. 
3 WilC 23. in which cafe Wilmot, J. mentioned a cafe in K. B. wliere the declaration being of a mef- 
Juage and tenement, die conrt gare leave to ftrike out the words Mud tttumeMy and to proceed for the 
meiruagc. S. P. Makepeace ▼. Hopwood, Eaft. 7 G. t. ffvnes, 173. EjeCbnent for a menage and 
tenement, and afrer verdiA it wasmored to arreft the judgment for uncertainty, but the role was reiFufe4« 
Don ea dcm. Stewart v. Dentea, Mich. 16 G. 3. x Term Rep. B. R. i x- 

fn t^is cafe 5. EjeAment was brought by the lord for land, which was 
of Ooodtitie found by a fpecial verdidl to be part of a wade, and over which was 
a'cafe'^a *« ^in^% highway; and it was objeded, that it being the kiztg'« 
cited by the highway the plaintiff can never have poflei&on delivered of it, and 
***^f^ rf in cafe of encroachment or purpreftures on it, thefe encroachments 
Sbltoor- >^c up^n ^c ^^^g' ^^'^ ^^^ remedy is by prefentment or indiA« 
chiarWrar ment} but the court thought that the plaintiff had a, right to re- 
*^*f^? cover, for there is no reafon why the lord fliould not have a right 
I^rtw'be- to all remedies for the freehold, fubjeft ftiU indeed to the fervi- 
CMC Lord tude or eafement \ and fo fubjc£l^ the (heriff may give poflcffion 
«^^* of it. GwdtitU ex dem. Chefter v. Alker and Etmes^ HU. 30 G. 2. 

Summer* Eurr. 1 33. 

ABises 173 s, wherein the plaSntifF was nonfuited, the land bcmg part of the walte iad part of 
the king*8 highway, over which the defendant had built { and irwaa faid that Lord Hardwicke hdd, that 
AO pofleffion conld be delivered of the finl of the highwiy, and thcrefare ao qcdment would lie of it | 
dnd if it waaa noifance the defepdaat might be indited, but the couit, ia the cafe of Ooodtitie v. 
Alker and Bimes, were of opinion that there was fomethiog more In the cafe than they were tkea ap* 
prifed of, and faid, that the realty of that authority had not been at all prartiJ. Aai^' per FoAeiv ?• 
i^The owner of the foil has a right to all above and nnder grouad, egcept only the right of naflafc for 
the king and his people. And fer Dcaifon, J.-^Trefpafs will andoubtedty lie, why th«l kmH mt 
ejcAaicat t Goodtitle ex dem. Chefter v. AJker and Ulam, HiL 30 O. a. iorr. rji. 
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(L) Of what it lies. By what Name or Defcnpiion. 9vsncr 314* - 

I. A N eje^iment was brought for lands in Norfclk^ inter alia^ S. P. An* 
^^ for five acres of aider carr, which was obje£ted to, as J7*f» *^7« 
being too uncertain ; but upon certificate of Norfolk men that it ^ coodHtv. 
was a term well known there, the court held it well enough, and Upon error/ 
cited the cafe of Lord Kildare and Ftjher^ Str. 71. Barnes v. P^ ^^-^^"^^ 

terfon^ Mich. \0 G. 2. S/r. 1063.. meni'inVre- 

hnd, where the ptrceh dciiam4ed were peculiar in defcription to thecoiiDtcyy and appeircd to be ifomewhat 
ttocertain, which wai the principal ground ot* the objedioo \ it was faid by liord MansBeld, C/ J. that 
of later times aa ejedmeot has been corfideied with more latitude, a« a fi^Htioos adton to try titiai with 
iDore eaieand difpaech and leia expence, than when they weie compared to Teal a^pns previous to And 
^ttrifig the reign of Japoes I. So very exad a defcription is not neceflary in this adion as in a precipe* 
And his lordflifp laid iiHhe ftrefs upon the circumfHmce of it being after verdict, and of the caufe having 
been tried by a jury of the county where the lands lay, and that evidence had been given to ihem npoa 
which they had Ibund for the plaintiff. That the denomlnatioii of tod nay be certain and known therb 
tboagh unknown bercy for the words and names are arbitrary —And Wilmot, J. faidy he could iiot 
UDderftand the reafoning, that tht defcription muft neceffarily be fo certain that the flieriff may be able 
eiaftly to know, without any information from the plaintiff, of wha' to give pofleffion \ which il not 
true, ibr foch precifion is not neceflary in an ejedoent \ and he obfierved alfo upon the ground tfut 
after vcrdiA the defcription muft be Intended to be fomcient. Cottingham v. King, Trin. 31 Q. s. 
Burr. 6x3. ' And wliere the defcription, being 50 acres of furse and lieath and 50 acres of to/oOt and 
nariby it was objedcd to for not fpeci^ing or afeertAining the quantity of each f p<'cies \ but, per Lord 
Mamficld— It baa been determined over and over that fuch exaft and precife ceiUinty it not requifiie in 
qedments as in a precipe. Ejedments hJve of late dmes been taken with more latitude than 
ibrmerly; Coaaor v. Weft, Mich. 110.3. Burr. 1671. 

2. EjeQment was held to lie for a beaft-gate; which is a Suffolk s c. by th6 
term, and imports land and common for one beaft. Bennhigton ^^^ ^ 
V. Gootkitle, Hil. 1 1 G* 2. Str. 1084. ^ci^tiifeA 

Andrews, 106.— -If the word had been uken for a common, it moft have been intended to be appurtenant 
t« the land before mentioned in ihe declaration, uitl an cjedment lies for a common .ippurtenafic lb* 

3* Upon a (pecial verdi£l in ejedment for an acre of land irl 
the county ofGioucefier^ it was found as to three certain parcels of 
thepreniifeSf that 7*. C. the anceftor of the leflbr was, in 1648^ 
leifed of the manor of Barton Regis, with the appurtenances, and 
that articles of agreefnent had been entered into between the faid 
T. C. the anceftor, and J. G. reciting a prefentment by the homage 
at a Gourt^ieet of the manor in the year 1648, viz, that 7. G. had 
eacroached upon the wafte of the faid lord without his boufe, to*' 
gcther with a porch without the wall adjoining to the faid lioufe^ s 
for which encroachment the faid 7. G. was amerced : it was 
thereby agreed that the faid ST. C. the anceftor (hould permit and 
fo£fer the faid %G., his executors, to'c. to continue the peaceable 
enjoyment of tne faid ground fo encroached upon, and have liberty 
to put up a poft in the ftreet, and three other pofts, for tfat 
term of f 00 y^ars from the date of the faid articles, in confider* 
atioQ whereof the faid 7. G. and his executors, (fc. (hould pAy to 
Ae &id T. C. the' anceftor the fum of 6s. id. annually, and wai 
then found that the two firft of the faid pat ceb of land, were the 
two nieces of land mentioned in the articles, and that the find . / 
p^rcds of land were j^ixt of the public ftr«Bt a&d ktng^s highwayp 

Ca and 
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arrd that the faid rent had been duly and conftantly paid during 
the faid term of loo years, and from the end thereof till Lady^ay 
1750^ then they found that the defend ants, fometinrre in the year 
17481 ere£led certain pallifadoes in the front of the faid houfe» 
and thereby inelofe>l the third piece of land, which was alfo a fur- 
ther pdrt of the faid ftreec and highway : and laftly, that the lefibr. 
was the heir at law of tl):e faid T. C. t^e ance&or, and fcifed of the 
faid manor with the appurtenances. It was obje£led upon this 
verdi£k» that the plaintiff's demand and the finding of the jury are 
not agreeable to each other, fo as to entitle the plaintifFto recover, 
iot ttie demand was of an acre of land merely, Vhereas it was 
found thsit a hoafe was built upon the former two parcels i and 
this being a fa£t within the plaintiff's privity, the ejectment pught 
to have been for the houfe, not for the hna, and part of an houfe 
could never be within the defcriptton of land. But the court 
were of opinion that the defcription of land in this cafe was well 
enough', and Lord' Mansfie/d obferved, tlytt there is not fuch pre. 
cifenefs required ip an eje£tment as there is in real anions, and 
the court will go to the utmoft extent in fupport of ^ejedments, 
that people may have fpecific remedies for their rights. Here 
the plaintiff claims the land, and the tenants in po&flion of it, 
defend themfelves by faying they have ereded a nuifance upon it. 
Now it would be a ftrange thing if that fhould be a good defence 
again ft the owner's recovering his land. Ooodtitle ex dem* Chefier 
V- Allur and Elmes^ UiL 30 G. 2. Burr. 133. 
i^f that has 4- Ejectment for lands ac euampro\ommumapafturat and alter* 
pofEririon of verdift it was moved in arreft of judgment, that it ought to have 
M^riffina^^of ^^^^ mentioned what fort of common. But, per cur.. — After 
the cam- verdifl it (hall be intended to be fuch common for which an 
jnon, and eicdtment will lie, as common appendant or appurtenant. Nenw 

the Acriff, ■' u ij r n 7? a /^ o-. - 

by giving ^^ V. Holdmyfafiy Eojl. 3 G. 3. I Str, 54. 

iui poflei&OQ of one executes hk writ » to the other. Str, 54. 

9Viner3;7- _ (M) JFof whom it lios. 

Anejea- I. ^EMAMTS in common cannot join in making a leafe; for 
laent is not 1 ^^j^ ^(tu^^ ate feparate and dittina, and there it no nri- 

maintainable . * % % c % r • 

by one te- vity between them \ and for that reaion one tenant in common 
nantiacom- may enfeoff another. Heatherly ex de»ih JVortbington andTtmna* 
Ztherf °^ ^/i*;/^ v. mjon and UherSy C. B. Eajl. 4 G. I. a Wilf. 232. 

Without an a£loaI ouftcr. ?ir Lord Chancdlor in Prince v. Heylen, HS. 10 G. ft. t Atkint, 493/ 

^'idifop,{h, a), pi. 5. 

2* If the copyholders of a manor belonging to a*b5{hopric, dur- 
ing the vacancy of the fee, commit a forfeiture by cutting down 
the timber, the fucceeding bifliop may bring eje£lment. Kead 
V. Allen^ptrComyns^ Oxford CircuH 173O5 cited BulL NLPrL 1 07. 

3, An heir who is in by defcent may bring cjeftment be- 
fore admittance s but a furrenderee canaot« JPer cur. m 
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Roe ex dem. Jeferejs v. Henry Hicks, Mil ^ aL C. B. 27 G, 2. 
zWilf. 13, 

4. Till admittance of the furrcndcree the copyhold remains in s. C. In 
thcfarrenderor j and if he die, his heir may bring ejcftmcnt. Ydvcrton It 
BuU. Ni. PH. 108. £/pift. Ni. Pri. 441. both cite Ttlv. 144. e vin^Abr- 

37. pL 4, 5. 83. pi. 3. 9 Vin. Abr. 330. ( I ), pi. a. but not S. P. ■ .But where an ejectment 

wat braught /or chamben in New Inn, and it was objeaed that the pcrfon to whom they haid been fur- 
ttniatd b«d never been admitted ; the obJ€£Uon was ovCT-ruled, the court bang of opinion that there 
was a clear diftindion between that cafe and the cafe of copyholders ; didmitiince beinu only an alTea^ 
00 the part of the fodety that fuch pcrfon Aould become a naembc^ of it. It is tlie furiender that paOea 
the whole intereft. Doe ex dem. Warry and others ▼. Miller and others, Exccutars, Mich, ay G. !• 
jTermRep. B. R. 393. * 

5. A rule was obtained to (hew caufe why the proceed** 
ings in ejcament (hould not be ftayed till a fufficicnt plaintiflF 
was found, the Icffor of the plaintiff being an infant. Caufc 
was fhewnj that no application had been made to know if 
there was a real and fubftantial plaintiff j and it being ftated by 
affidavit that the guardian bad undertaken to pay the cods, if the 
fuit had been determined againft the infant, the court difcharged 
the rule with cofts. Anonymous^ 7>/«. 14 G, 3. C^w^r, laS. 

<J. Ejcdment was brought for a warehouCe by a mortga,gee If a mort- 
againft a leffee, under a leafe in writing for 7 years, made after g««e«ncou* 
the date of the mortgage by the mortgagor, who had continued in n*«t*inder 
pofTeflion. The mortgagee had no notice of the leafe, nor the aieafefrom 
le'ffec of the mortgage, neither did the plaintiff give the defendant ^"^^ "^^'^^ 
any notice to quit; and the court were all of opinion that the Sf^Vaey/^ 
cje^lment well lay ; for the mortgagor has no power, exprefs or he (hail not 
implied, to let leafcs not fubjeft to every circumaancc of the ^^l^^^ 
mortgage. The tenant (lands cxaftly in the fituation of the ^foj^the 
mortgagor: thcpoffclfion of the mortgagor cannot be confidered end of the 
as holding out a falfe appearance ; it does not induce a belief that [!^f^|^ 
there is no mortgage ; it is the nature of the tranfaftion, that the gagor. 
mortgagor (hall continue in poffcffion. Whoever wants to be Doug. »»• 
fccure when he takes a leafe, (hould inquire after and examine 1^^^'^ 
the title deeds. Ketch ex dem. Warne v. Hall and amtber, Mich, cafe of 

1 9 G. 3 . Bougl. a I . Weakly r. 

Cowp. 473. but no fuch point appeart in that cafe.— ^A IciTee under a leaie' prior to the mortgage will 
not be fuflfered to avail hinifelf of fuch leafe 00 an eje^lment by the mortg,agee, if he has haa notice 
befoie the aAIoo that the mortgagee did not intend to luia him out 01 pofleffion. White,. Leifce oif 
Whatley t. Hawkiasy Doug. 23.(7). 

7. £jc£lment was brought for the moiety of a manor under the TbeS. p« 
wiU of D. B. by one claiming as one of his co-heirs. D. B. by *^^**„'^, 
his marriage fetdement in 1748 created two terms, one for 99 Xbfe<|Iini 
years to fecure an annuity of 200 L to hb mother, the other for cafe, wbeie 
1000 years for raifing 3000/. for his wife, in cafe (he (hould have [J^JjJ^'lJ 
no ilTue, the money to be raifed out of the rents and profits, or by cUiming 
fale or mortgage. -D. B. died in 1774, without iffue, and devifed all tiUeaabeii 
his cftatc to trufteer, in txuft, after the death af hit widow, (who ^^^ 
was entitled to a life-eftatc under the marriage fettlement,} for his which e 
heirs at law^ and their heirs, to take as tenants in common, if <*»> ^^k 
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had been mc/tt than oiie« The defendant, upon an t0ue but of Chancery^ 
anted for ^^3 found to be heir at 1aW| by defcent from a daughter of a com- 
r(tt!r^m)ui- i"0" anceftor. '. The leflbr of the plaintiff, upon the death of the 
ticswtiftiil widow, brought his cjeAmeut, sftid proved his pedigree from 
r"a h"^*"^* ariothcr daughter of the fam^ common anceftor \ and at the trial, 
mWata the defendant fet up the, terms above mentioned, the tefiator^s 
time when mother being ftill Uving, and her annuity reguLarly paid : tlie 
f that term jqoo /• had likewifo been raifed for the widow, and the term 
ttnOti^edy affigned in mortgage* Ihe plaintiff was ncnfuited at the trial, 
when it with leave to move to fet it afide, if the court (hould be of opinioa 
'utedT^he ^^^ ^^^ kffor was entitled torecovcr* Upon motion it was ftatcd, 
therche ' that a' receiver had been appointed b^ the court of Chancery 
piaj itiff hid during the Ufe of the widow, and for (uch> premifes only as her 
Je^'vV'^ life-eitatc did not extend to; and that the Icffor of the plaintiff 
tbacdemafef did not dcfire to difturb the terms, but was ready to partake of the 
And there charge. The cafe was ftilly argued at bar ; after which the court 
ence*of'o \.' ^^^ unanimoufly of opinion, that the nonfuit ought to be fet 
nioo among afide* And Lord Mansfield in the courfe of his argument ob^ 
Che judges, ferved, that where a truft*term is a mere matter of form, and the 
cfj^d^iiar! **^*^* ^^^ muniments of another's eftatc, it (hall not be fet up 
ing/thathe againft the real Owner. It is therefore fettled, that a fatlsfied 
appr)%edof triift (hall be taken to be a truft for the benefit of the heir at law. 
J2d\)y Lord Third perfons may have titles,* and tliercfore the court fay, that 
Minsfie'd in where there is a tenant in poffeflion under a leafe, which is a bar 
the cafe «f to the rccovery of the leffof^ he being to recover by the ftrength 
ford!Vwr*' of ^^^ o^" ^'^^^» y^' ^o prevent this from being turned improperly 
Buii.Nt Pii. againft theperfon entitled to the inheritance, whofe right is not 

110.), th« difputed by the tenant, if tne Icffor difpute the property only- 
he would • n t !• • 1 tti * 

not fuffer a agamft another, and give notice to the tenant that he does not 
puintiflr in mean to difturb h*s tenancy, the court will never fuffer the tenant 

u^?-* *d *° '^^ "P ^^^ '^^'^ ** * ^^^ ^ ^^^ recovery. There is another 

by t cerrt^ diftin^Hon to be taken, whether, fuppofing a title fupef iqr to that 

fiaodin^oQt ot the Icflor of the plaintiff exifts in a third perfon, who might re- 

'** ^^^'^ cover the poffeifion againft him, it lies in the mouth of a defendant 

fiitisfieH term to '*f fo ^^ anfwer to an ejedment brought again(t hip&felf by a 

fet up by a party, having a better title than his own. His lovd(bip fatd, he 

^aim'l^ found tliis point fettled before he came into that ^urt, that the 

sMrt^agee, court never fuflf^rs a mortgagor to fet up the title of a third per- 

btttwouM fon againft his mortgagee ; for he. made the mortgage,, and it does 

w'!«run« a "^' '*^ *" ^^ mouth to fay fo, though fuch third perfpn might 

furiender. * have a right to recover poffeiCon. Nofr (haU a tenant vfhq has 

But fatd, paid rent, and a£bed as fuch, ever fet up a fuperior title of a third 

J/"tVa7?Sfe ' perfon againft his leffor, in bar of an ejedment brought by him, 

predodcd for the tenant derives his title from him. Then what is the defence 

■njr foch fet up in the principal cafe ? A truft of a third perfon.. an annuity 

S^n^ere ^ ^^ ^P ^ ^^^ plaintiff admits the charge, and Ays, tha^ he only 

waianextft- claims fafajc^l to the incumbrances. The'truftees do not affert 

»g term at their title ; then fliall others be admitted to fet it up ? The leffor 

^ d'cniib ^f ^^ plwtif and tl^e defendant have an ecjuitable title as tenants 

• • • • . J21 
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in common, and therefore the plaintiff muft recover a moiety. theftBoui* 
And Builer^ J, obferved, that there were etcepcions to the rule *u*-*^S' 
that a plaintiff muft recoYcr bj the ftrength of his own titlci for a tha ilmcaf 
tenant cinnot fet up the title of a mortgagee again ft the mort- thcdeniKV, 
gagor, becaufe he holds under him, and has admitted his title. It ^^f^^^ 
is not therefore true that an outftanding unfatisfied term is always leafon *o^ 
an anfwer to a plaintiff in eje£lment. He cited a cafe in the prcruicethtt 
time of Juftice Gundry^ fincc which time it has been the uniform j^!r***** 
doctrine, that if the plaintiff is entitled to the beneficial intereft, dered^^" 
he (hall recover the poffeflion. And it has been farther ruled of ^^y "^mM . 
laic years, that a kffor of a plaintiff may recover in an ejedraent ^**fo„^ 
a revcrGonary intereft, fubjed to a leafe, and right of prcfent pof- Vli^\f^j 
feffion exifting in another. Doe sx dem. Brifiowi v. Pfggfp Eefi. ^* Sup- 
as G. 3. 1 Ttrm Rep. B. R. 758- in note (a). ^^^^^ 

ha4 bees brovgbt at the fioie time befote the desth of the anftuitaot, tbe one by the trufteet of the term 

and the other by the prelent lelTor of the pUintiiF, the judge cSttld not have dircded the jury to find 

for both } but the traHeea muft have rrcovered, for rhey would have flieWn the legal title. The jurif^ 

diAioa of the court of K. B. in rjeftmentt is confined to legal cities, ukiag care that they do not in* 

trade ott the ruiea of law, nor dikuf* equtablc titles. Jn real a^ons there is no doubt but that the 

party muft ftaie a Icgai title on the rccor d, then it would be abfurd that re^jpeding the manor of Dale 

on a fpccial verdid in formedoa* the decifioo muft neceflarily be given according to (he tttlCk legal titled 

aa4 chat rcfpeftiog the manor of Sale on a fpedal terdiA In ejedment, there muft be a contrary jodg* 

mcot. Aihhurftf J. was of the fame o/inioo. Bullery J. obferrcd, that it was a ijueftion of fiat nooft 

Cerioiis coaie^arncci Whether that fliall be coofidered as law which had undoubtedly been received at 

facia for )o years paft ? or, Whether we muft abide bv the ftri£t letter of the law, and fay» that if thcfo 

it any legal oatftanding term the leflbr of the pla^otiflf (hall not recover ? He referred to the aafe of 

Briftowe aod Pegge, as diradly in point Snppoie the eftata in thia cafe had been of the annual valae 

€i jooo/. aod che charge upon it had been loi. fer ann. which was to be railed by a term, the heir aC 

law would be entitled to b^ve tne management of the *eftate to improve it, and to have all tlie profits 

caccpc that duige j and if he did not ioieod to difturb the charge, it ought not to be fet up agabfll 

him i for why Ihoold he be deprited of that Co whicK he it entitled ? It has been held» that though the 

immediace polleflion may belong to feme other perfon, >cty provided the leilbr of the plaintiff claima 

under the fame title with the defendant, and acknowledges that the perfon who roaie the delendant'a 

-Icafe had a right to make it, and does not mean to difturb it, but it only defiross of being put into 

the receipt of tha rents and profirt of the eftate, the ejedment may be mainc^ned ; otherwise where 

the title ia difpuCed between the heir at law and the dcviiee, and there It a leafe for at years ineaiftence^ 

neither of them eould get into poiTcffion. Agaioy in the cafe of a mortgage ; Ihall a mortgagee be 

compdied to c^ke poflcffion whether he will or not f It is contiary to the intentioo of the parties : he 

only ukes the legal dBUU as a fecurity. So, where portiont for younger childen are to be raifed, if they 

whoaic probably $t a diftance from the fpot aee content that the el 'eft (on (halt have the eftate, (hall 

they or their Cruftees be compellable to uke pofleflion, ana hold it agaioft the head of the family ? He 

then bcought auiborities to (hew that a court of law might enter into a queftion of uoftt. Aod then 

bb fer ve d , that the queftion was. Whether againft plain (enfe the court (h>uld overturn all the cafes that 

had been determined upon ejedmenu ? and (aid, thae wa.^ a fubftadthl di(fbrence between ejcamenta 

and real adiooty and that the reafooing on one waa not applicable to the 'o(hcf\ The anions are Jivirfo 

mtmrmp and are not brought for tne timt purpo(ct or for the iame interefts i and therefore It it true chiat 

a party may be entitled to recover in ejefiment who it not entitled to recover in a real a£kiOD. A ie4 

efthm can only be brought for the frcehuld| whereas an ejedmeot may be broeght for a term of years; 

for which a real aAioo will not lie An eje^meot it a fi^iciout adion, and hat alwayt been fo roo- 

deHed at may be heft idapted to the a>1miniftration of juftice, and to eafe parties In the recovery of 

thtir rights. It has been eatended to cafes fimilar to chat before the coun, where, though there hat 

been an outftanding term, yet, the plaintiff undertaking not to difturb the incumbianess, the defendant 

has not been permitted to fee it up againft him.«-Grofe, J. agreed with Lord Kenyon and Mr. Juftice 

AAhurft, and argued that the owner of the eftate raifed a term for 99 yean, and for particubtt purpofea 

pve the pofleffioa of the e(bte to truftees, then if the trufteet aic in poileffion, no perfon can turn them 

out of pe(rcftioa till the purpofot of the truft are anfwercd. To determine, therefore, that if in oof- 

fodlon ihey ftionid not retain it, or (hould not fecovcr It out of pofielTioo, would be counfrraAiBg 

the will of Che peHbn who created che term. He admitted that the porpofot for which fuch a rerm wat 

ocated aighc be trifling, whm compared with the reft of the eftate, but faid that the court could 

not take fhaC iImo cenfidoacion. iM ex dca. Hud|<ia t* Suiple| Ml^h. 19 G. 3. sTenaRep* 
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8. The Icflbrof Ac plaintiff, who was leffcc of Lord jiiingdon 
by deed, wherein the truft of the term was declared to be for the 
bfcnefit of creditors, brought cjeftment againft the defendant, 
who claimed title under an agreement entered into by his lordfiiip 
and his the defendant's father, (the date whereof was prior to the 
dcfcd of truft), whereby his lordftiip agreed to let for a certain 
. ierm of years, if he fhould fo long live, to the faid defendant's 
father, an eftate at a certain rent, into which eftate the fai4 
defendant's father fhould immediately enter; and it was alfo 
agreed, that leafes with the ufual covenants (hould be made and 
executed by the parties on a certain day fubfequcnt } the agree- 
ment was unftamped. The plaintiff had a verdi£l, to fet afide 
which, and fbr a new trial, a motion was made ; but, upon argu- 
itient, the rule was difcharged, notwithftanding it was infilled 
that the leffor of the plaintiff ftood exadly in the place of Lord ^., 
who was a truftee for the defendant, and therefore could not 
bring an ejeflment againft his own cejlui que irujl^ for the court 
fald the only cafes where that principle had been adopted was, 
w'here the leffor of the plaintiff had been clearly and unequivocally 
a truftee for the defendant ; and it would have been of courfe for 
the court of Chancery to have decreed a conveyance to him, but 
the court thought that in the cafe in queftion the demife to the 
lefibr ^as not a mere voluntary convey anccj but was made to him 
for the benefit of creditors, and was the fame as if a mortage 
had been made to any individual creditori and he had brougat 
the ejeftroent, Goodtitle ex dem, Eflwick v. Waj^ Eq/i» 27 G. 3, 
I Term Rep. B, R. 735. 
<;. IT. being 9. i?.. y. being feifed of lands, on the 14th Jpril 1761 granted 
f*l?A*°^*** the fame to M*A. for 999 years, fubje£l to a provifo for rc- 
mortgagc* dcmption on payment of 5000/. and intereft at a certain day^ 
tcrfe fot which funfi was not paid on that day. On the i6thjiugufi 1768 
years, enter- M,J.^ in confidcration of the principal and intereft which was 
tides to'fcc- ^^^ being paid to her, affigned to R,L. all the premifes con-< 
tietheeftate tained ill the deed of 14 ^pril 1761, for the refidue of the faid 
5^ ^"Ij^f term of 000 years, in truft as to part of the premifes f which wa« 

himfelfror r^^^ "^n «v j ^ ^^ j ^i_ • 1 • ^1 1 

Jife ; then, ^ manor) for A. 7., and to attend the inheritance, and -as to the 
to fecure a Other part in truft for J. L. By indenture of the 13th December 
Kfc^i^c'. >769/2.y-and R.L. affigned aU the premifes in queftion to 
icamder' to R' ^' fo*' the remainder of the faid term of 999 years, in trufl 
iiis firrk and for N. S. for fccuriug io,ooo /, lent by the ktter to R. J. Under 
Semlrrrrc ^^^^ *^ affignmcnt the leffors of the plaintiff claimed, and in 
"jiySi'inaif^ whofc pofTeffion all the title deeds were dcpofited. There were 
remainder to jtwo defendants who claimed feparately, one under a mortgage 
foTwifh" ®^ that part of the premifes which confifted of the manor, made 
l»o!^r to by Rm J. on the 3d and 4th jipril 1767 j and the other under a 
«^*'V/*? mortgage in fce of this reft of the premifes, made alfo by /?. J.^ ' 
S^ror will ^*'*^ date of the 27th and 28th July 1769, and both which de- 
with 3000 /. fendants were m pofleffion of the feveral premifes by ejeftroent 

for^oMna;pr |)fopght oq tbcir iQprt|;?|;cs« Qa the trial of this caufc a cafe 



was rcfcrved for the opiniofi of the court, Whether fhe leflors of chncren, 
the plaintiff were enlitlcd to itecover the premlfes contained in the ^nd after 
two mortgages fct up by the defendants ? And, after argument mlnt^ 
on both udes, tlie court determined, that if a man be fo abfurd n»de the 
as to make a purchafc without looking at the title deeds, he mull *^^"[?*"' 
take the confcquence of his own negligence. If he had ufed 5. in"truft 
ordinary precaution.he rtiuft have known that /he term was out- forC.fKtm 
ftandinc ; and, if he did know it, and neeleAed to take an aflign- ■^""'* ^"? 

?• • !_!• -.1- ^ * ^ • r 1 ^1 wait on the 

ment of it, it was enabJmg the mortgagor to commit a fraud, by frcehoi4ao4 
mortgaging the fam^ eftate again. And therefore became a loheriunce, 
partictps criminis. And per Butler, J.-Tt is an eftabliflied rule ia ^^^""^ 
equity, that a fecond mortgagee, who h?s the title deeds without g, JV.noiit 
notice of any prior incumbrance, (hall be preferred, and this rule ^^ ^^^N ^ni 
ought to be adopted in a court of law : here the fubfequent ctt«?hii*' 
mortgagee is a purchafer without notice, and as be has taken tl;ie power «s to 
title deeds, he has the better title. The po/lea wa^ accordingly '«fin« ^e 
delivered to the plaintiffs. Gcodtitle on feveral demifes Ngrrts arid dkd^fflS? 
etherj v. Morgan and another^ Eqft. 27 G. 3. I Term Jief. B, R. the fon tn** ' 

nee^ tenant iit 

'^^ , taa,fuffcre4 

a recoTcrjFy barred theentaU, 9nd declared the u(es to tmftees upon truft for ^e ufe of fuch perfon, aa4 
for foch etlatey as he ihouid appoint. He afierwards mortgaged the e0ate to his mother^ railing a tean 
of 5C0 years. During all this time the old term remained outilanding in ^. Batibmp time afierwards 
H. fK. mortgaged the Cune premifes to C. and then dire^ed 5. the tfuftee in -the aflignment of the old 
term to afligD the iaine to jB. in truft to prote^ C.*s mortgage. C, had full mtice of tlieaaarriage-articles, 
notwithftanding which he took a covenant in the mortgage deed from H. H^- that the premires were free 
from all incambrances except on indenture of alignment of the old term to B. and the faid term and the 
mJne alfigaoient thereof in the laft ailignment mentioned. But it did not appear that C had any notice 
of the mortgage made by if. 9f^. to hjs mother. A biU was filed in Chancery by the another and the 
younger chiUkrn for various purpofes, and, int. al, that the mortgage might be paid offj i/i oppoittioa 
tovkbich C* infifted that his mortgage ought to be preferred in 'payment to that of the mortgagor's mo- 
ther, the legal eftate of the prior term being veihul in bis truftee, and be heing s ptsrchafor by his fecnnd 
tDortgage withouC notice of the firft» on this piincjpie, thAt the legal eftate of the term beio^g in a truftee 
for hion, he had both law and equity on bis fide ; while the mother had only an equity as againft the 
t^rm. The Lord Chancellor (Hardwicke) heldy that C had not the legal eltate of the term in hirofeify 
oor had be the beft or preferable right to call ror that legal eftatf, and fiiat he did not xakz his mortgage 
clearly and bmafiJi. Suppofing there h.»d been no afiignmentof the old terin from 5. to C»*% truilee^ 
in that cafe it would have been plain the former mortgage to the mother would have had the preference. 
WhereYcr the legal efl^te is ftanding out, either in a prior incumbrance or in fuch a truftee as againft 
^\ir\m t)^ prefenc incumbraDcer has not the b^ft right to caU fbr the legal eftste* the vdioie title and 
^(ifido'dtion is in equity } and then the general maxim muif take place, qui prior if temfnfre potiQr tfi 
}•''-<. C. having full notice of the marriage -fettlement before he took his moitgage, the mother had 
the pror right, eran as againft C.*s trufteC) to call fivr the legal eftate of the old term to protedl her 
joiotQic I Ae might, upon equitable grpunds, depmd ifi to be alBgoed to f i\fim tittttee for her, and 
^ben that lyaa done, ihe might prote^ her mortgage by it. This brings the whole tp be in e equity, and 
fjbjj^ts the cafe to the rule qiti trior eft, ice. She might come for an injundlion to reftrain C.'s truftee 
^9<n recovering the poflleffi^n from her by ejedment, and compel (>. to rederm the arrears of her 
aaoatty, sod then be mo ft redeem her entirely. Befides, it appears th^t be aimed at gaining an unfair 
advanuge in the manner of taking bis fecurity ; 1^ had full notice of the marri^ge-fettiement and iti 
contents ; be knew tbefe to be prior incumbrances ; and yet, in contradidion to it, he took a cove- 
pant that the premifei were Utit horn all incumbrances, in a manner which was plainly intended to con* 
fcal thai full notice which be had of the marriage -fettlement, and was^ badge of an indired apd coliufive 
inien.iou. For which reafonh hi* lordihip held, that C. wanted and ftood divetird of c«vq ingredients, 
neceflary to entitle himfelf in equity to the proteAlon^ of the old term agaiot^ the mQiher ; that is to 
%) a clear &MfA/d>s, and the fir ft and beft right to call fer the leieal eftace; and therefore he coi^d 
<^n.jr cone in in order of time pofterior to the m»tl)er*s mortgage. .liVilipu^l^by ^i^ othen v* Willough- 
^7 »cd others, in Chlnceiy, Jtme 19, 1756, reported in i Term Rep. B. R. 763. 

10. The leffor of the plaintiff was adminiftrator of W. S., who 
^vd in Q(Slrfi€r 178^. 'I^bic demife yfi^^ la\4 i° t^ declaration to 

• ^ * ' . ' commence 



26 Cjeftment 

commence from the ift March 17871 to hold for fcven years. 
It was proved that ff^. S. was in his lifetime an under-tenanjt to 
the defendant, who was leflee of a term of the premifes in 
quedion, and had feTeral times paid the defendant's rent to his 
landlord* To the evidence ^hich the plaintiff.brought in fupport 
of his title there was a demurrer, and, after argument upon it, 
the court gave their opinion, that the only inference to be drawn 
from thf evidence was* that JFl S. bad a tenancy from year t« 
year, fo long as both parties pleafed. As between the origixial 
parties, as long as both of them lived, he could not have been 
difpoflcflcd without fix months' notice ending at the expiration of 
the ytrar. This was a chattel intereft from year to year as long 
as both parties pleafed ; and it is clear that whatever chattel the 
inteftate had mud veil in his adminiftrator as his legal reprefenta- 
tive. The intereft of the pUintiflT could not in any manner be 
aSe£led by the length of time ftated in the declaration. Dee ex dem» 
Store V. Porter f HiL 29 G. 3. 3 Term Rep. B. R, 13. 

1 1 • Where copyhold lands were devifed to truftees for two 
purpofes, namely, a certain annual charitable ufe, and alfo to 

Sermit B. and his children and pofterity to pofltfs the premifes ; 
ut the words of the devife to B» were fuch, that although it were 
clear thai B> and his family were objeds of tiie truft, it was far from 
being clear in what manner the bequeft in their favour was to take 
effect; but at any rate it could amount to no more than an equitable 
eftate tail. Such equitable eltate, or whatever other eftate B* 
might take under the devife, could not obftruA truftees who have 
the clear legal title, from obtaining poflfeflion againft a perfon 
claiming under £., notwithftanding the charitable ufe be regu- 
larly complied with and executed by fuch perfon. For the rule 
is, unlefs in the cafe of a clear truft, the equitable title of the 
e^i que truji (hall not be fet up againft the legal title of the 
truftees. If the trufts are not clearly executed in favour of any 
. one, it is fit that the truftees fhould be in pofleflion. And where 
the perfon feifed of fuch equitable eftate tail in fuch copyhold 
dtvifed the fame, fuch eftate tail was not thereby barred ; for, 
though it is true the devife of an equity in a copyhold requires no 
funrehder, yet that is where the devuor has a devifable eftate. 
The entail muft firft be barred ; the party muft do ibme ante- 
cedent a£l to enable him to devife. Nor is it at all certain that 
a leafe for a long term, as aooo years, created by fuch equitable 
tenant in tail, will be a bar of fuch eftate ; but, at all events, if 
the confideration for fuch term be fo gtofsly inadequate as to 
raife the fufpicion of its being obtained by impofition or fraud, it 
will not prevent the truftees from recovering the pofleflion in an 

2*eCiment brought againft fuch leflee. . Rse w /enteral demtfes of 
berall and others ▼• Lowe and ethers^ Trin^ 30 G. 3. H» Blackft^ 
Rep. 446. 

I a. The leflbr of the plaintiff claimed title as leflee for vears of 
J*P>t who had been e^in que truft under a devife to truftees, in . 
truft fbr hio^ until l^e attained the a|;e ^%\ yeara. After he had 

sittain^ 



attained that age lie leafed to the leflbr, who, to prove hi$ titldy 
produced the leafe » and it was objected thaty as there appeared 
no conveyance from the truftecs to y. P., the ieafe ought to have 
been made bj them. But fer Lord iSumrj^— There is no reafon 
why the jury (hottld not prefume a conveyance from the troftees 
upon y, A's attaining the age of 2i| in purfuance of their truft $ 
it is what they were bound to do, and what a court of equity 
would have compelled them to hate done, if they had refufed. 
And, as to the time, the jury may be dire&ed to prefume a con* 
veyance or furiender in much iefs than 20 years. England em 
dim. Syburn v. Slade^ Eaft. 32 G. 3. 4 Ttrm Rep. B. R. 68a. 

13. A bill was brought for an injun&ion to ftay the defend- 
ant's proceedings upon an ejedment for the pofleffion of the 
eftate, which was mortgaged to him, becaufe he wa& proceeding 
in the court of Clianct*ry to foreclofe the equity of redemption* 
But Lord Hardmcke^ C determined that he was not precluded 
from bringing an ejectment at law at the fame time. SeotA v* 
£eoib^ Atki9$Sf 34. , 

(N) Againft whom it lies* 9Yin«r_i4o> 

I. lN cafes of a vacant poflTcflion no perfon claiming title will f^idtrnm^ 
^ be let in to defend ; but he that' can firft feal a leafe upon (H}»pi.4. 
the premif^s mull obtain poffcilion. BuU. Nu Pru 95. Effinafje^ 
Ni. Ph. 453» ' 

2* A mortgajsecy who had never been in poOeffion or received 
the rents, has ^en refuf d to be made a defendants Efpinaffk^ 
m, Prin 453. 2 Crompt. PraB 173. 

3. A judgment in cjedment had been regularly obtained by 
die plaintiff againft the cafual eje£tor by default^ and the landlord 
of the pivmifes moved to fet afide the judgment, becaufe his tenant 
had not given him notice of his having been ferved with an eject- 
ment. The laniard was an infant, and therefore could not 
coofent to the trial of the queftion (which was heirlhip) in 
an ifioe. But, as the relief was on his part prayed againft a 

{'ttdgment, wtych was ftri^Uy regular, there could be no doubt 
»ttt that the court might add fuch terms and conditions to fuch 
idief as were juft and equitable, by bringing the real queftion 
between the plaintiff and him to be tried upon the real merits. 
And a rule was made that the landlord be made defendant, and 
that he fhould upon the trial of the iffue to be joined between 
the parties, not fet up any fatisfied term or anv truft eftate to 
defeat the leffor of the plaintiff. And that he Ihould admit the 
feifin of the lefibr of the plaintiff. Jhe ex dem. Treugbton v. Roe^ 
Jfici. 7 G. 3* Burr. 195^^ < 



aS €}e8ment. 

yViner34o. (O) In what Cafcs u lies. 

The true I. DY ft?itutc 4 G. 2. c. 2<- / 2. Tcciting that great inconvic* 
*°*fffi!a- niencca do frequently happen to Icfibrs and iandbrds in 

teniion of"* ^^ifcs of r^-cDtry, for noo-payment of rent, by rctfon of the sitajr 
tkti aa of niceties that aittenj re-entries at common la^; forafmuch as when 
F»'*'*™fUJ a le^al re-entry is made, the landknrd or Icflbr muft be at the 
•If from the expciice, charge, and delay of recovering in ejc&mcnt, before he 
badiord the Can obtaio the adjual poficflton of the demifcd premifies ; and it , 
**«"©? hi ^^^^ happens, . that after fuch a re-entry made, the Icffor or his 
cuBcinu'mg a^g"^^* ypon one or more bills filed in a court of equity, not 
always liable only holds Qut the ledbr or landlord by injun£lion, from recover- 
Srtai^ of ^"8 '^? poffcfliph, but Ukcwife, pending the faid fuit, do run 
poOemM nmch more in arrear, without gifing any ff curity for the rents 
(frcxn Its due, when the re-entry was made, or which (hall or do after- 
•*^"ower ^^^^s incur; ifor remedy whereof it is enaftcd, that in alt 
•fthcte- cafes between landlord and tenant, from and after the 24th 
mitiooWtt day of June 1 73 1, as often as it (hall happen that one-half 
•cSr^ion"' f^^^'s *"^"^ ^^^^ ^ ^ arrear, and the landlord or- leflbr to 
any time in whom the fame is due, hath right by law to re-enter for the 
order to non*payment thereof, fuch landlord Or leilbr (hall arid may, with- 
appKcadon ^^ ^"^ formal demand or re-entry, fcrvc a declaration in ejedl- 
for relief in mcnt for the rccovery 'of the demifed premifes; or, in cafe the 
e(jttity)^and fame cannot legally be fervcd, or no tenant be in a^iuai pofl<;f!ion 
coc!fine\^he ^^ the prcmifes, then to fix>the fame upon the door of any demifed 
tenant to fix mcfluagc ; orj in cafe fuch eje£lment (liall not be for the recoTcry 
calendar Qf ^ny meffuage) then upon (bme. notorious place of the land, 
terexecu' tenement, or hereditaments ^comprifed in fuch declaration in 
tionexecut' eje£lmcnt ; and fuch affixing (hall be legal (ervicc thereof ; which 
rt for his fervice oj affixing fuch declaration in ejedment (hall ftAid in 
or eife that ^^ i^^c^ »nd (lead of a demand and re-entry \ and in cafe of judg* 
the landlord mciit againQ the cafual eje£lor, or nonfutt for not confeffing le^fc, 
ScnJ^fortlT ^^^^y* *^^ ouftisr, it (hall be made appcir to the court where the 
bold the de. ^^^ ^^^^ 1$ d^pendiog, t>y affidavit } or be proved upon the trial, 
nifed pre. in cafr the defendant appears, that half a year's rent was due 
char'dd^' before the faid declaration was ferved, and that no iufficient 
froi^the didrcfs was tQ be found on the demifed premifes countermiltng 
leafe. Per the arrears then due, and that the leflbr or le&rs in ejednsent had 
^\d c.T" P^^^^ ^^ re-enter ; then and in every fuch cade the leflbr or leflbra 
in Doe ex in.eje£hnent (hall recovcr judgment and execution, in the fame 
dem. Hitch. mfUmeT as if the rent in arrear had beeajeg^lly demanded, and a 
oTct v^ *" re-entry made ; and, in ca(e the lefiee or Icflees, bis, her, or 
Lewii/ their aflign^ or aSgnees, or other peribn or perfons claiming or 
Burr. 619. deriving under the faid ieafes, (hall permit and (uiFer judgment 
and^dcvife^ ^^ ^ ^^ ^^^ rcco^red on fuch ejeflment, and execution to be 
tinier the cxccuted thercon, without paying the rent and arrears, together 
^•**i^^^*r ^'^^^ ^"^^ cofts, and without (Hing any bill or bills for relief in 
^"^ ^ ' equity within (ix calendar months ^ter fuch execution executed \ 

then 
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then and in fuch cafe the leffcc or leffecs, his, lier, or tUcir for brought 
aiSgnec or aiTignees, and all other perfons claiming and deriving ejc^nncnt 
under the faid Icafc, (hall be barred and foreclafed from all relief Jcvifceor^hc 
or remcd J in law or equity, other than by writ of error for re* knree under 
▼erial of fnch judgment, in cafe the fame fliall be erroneous, and «heaa 
the faid landlord ot leflbr (hall from thenceforth hold the faid. J^;%^^^; 
demifed premifes difcharged from fuch leafe -, and, if on fuch preroifes for 
ejedmeut the verdiA (liall pafs for the defendant or defendants, "^^"^^ ^^^^ 
or the plaintiff or plaintiffs (hall be nonfuited therein, except for w«c in*»w • 
the defendant or defendants not cqnfefling leafe, entry, and oufter, rear, and 
then and in every fuch cafe the defendant or defendants (hall have p*>f*'n«<* 
and recover his, her, and their full coQs: prodded always that by deficit 
nothing herein contained (hall extend to bar the right of any aga'mft cbe 
mortgagee or morteragees of (\ich leafe or any part thereof, who^^^^^j'if^ 
ihsdl not be in poffcdion; fo that fuch mortgagee and mortgagees p^ife^on. 
ihall and do, within fix calendar months after fuch judgment Nearly ao 
obtainad and execution executed, pay all rent in srrcar, and all ^JJ^^a^**^* 
coAis and damages fuftained by fuch leflbr, perfon or perfons devifeeof 
entitled to the remainder or reverfion as aforefaid, and perform the leiTee 
all the Covenants and aE;reements which on the part and behalf **5°"8k»t am 
of the firft leflee or kflees, are and ought to be performed- * againTthofe 

wbo had forinerly recovered the puneflion by their ejeftittcnt ; artd the qucdion was. Whether it was 
nrceOary for the defendant to produce an afCdaTtt that haU'-a-year*ft rent was due, Sec. according l» 
the tlttutc, und chat the leflbr in that former ejef^ment had power to le.ontcr ?—And the court wcTcof 
ipinioa, that the ca(c (in addition to the prefunipiion that the procerdings were regular, unlefs fomethiQi^ 
appeared to the contrary, and the rule th^tjiabitur prarJum/>honi donee prober ur tn conttarlum)^ ftating tb<C 
th« pHXcedinga were uiidtr and by virtu, of the ftatote, it was clear ihat the judgment mud have beeft 
founded spoil foch as afKdavit as the zd expref&ly dlrefls, and that the plaintiff in the fecond tjo^maac 
had no tide whatever. Doe ei dem. Hitchings v. Lewis, Trin. 3 1 G. 2* Durr* 614. If an ejedment 
ttoder tfajfl %6t fliould come to trial, all the matters which ougHt to be contained in the a^idavii muft bi 
proved. Fer Dennifooi J. in Doe v; Lewis, Burr. 6fto. 

1. And by feB. 3. it is further enaf^ed, that in cafe the 
faid leflbe or leflees, or anjr otlicr perfon or perfons claiming 
any right, title, or intereft in law or equity, of, in, or to the 
faid leafe, flial), within the time aforefaid, file one or more - 
bill or bills for relief in any coQrt of equity, fuch perfons (hall 
not bave or continue any injun£lion againft the proceedings at 
law in ejeQment, unlefs he, (he, or they do or (hall, within - 
40 days next after a full and perfe£t anfwer (hall be filed by the 
leflbr or lelTors of the plaintiff in fuch'ejeftment, bring into court 
and lodge with the proper ofHcer fuch fum and fums of money 
as the lefTor or lefTors of the plaintiff in the faid ejedment (hall 
in his, heir, or their anfwer fwear to be due and in arrear, over 
and above all juft allowances, and alfo the cofts taxed in the 
faid fuit, there to remain till the hearing of the caufe, or to be 
paid out to the leiTor or landlord on good fecurity, fubje£b to the 
decree of the court in cafe fuch bill or bills (hall be filed within ' 
the time aforefaid; and, after execution is executed, the leflbr 
or leflbrs'of the plaintifi^ (hall be accountable for fo much and 
no more as he, (he, or they (hall really and bona fii^^ without 
fraud^ deceit^ or wilful negled^ make of the dcmifcd premifes, 

from 
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from tlie dme of his, her, or their entering into the a£iaal 
pofleffion thereof; and if what flull be fo made by the leficT or leflbrs 
of the plaintiff, happen to be le£i than the rent refervcd in the 
{aid leafe, then the faid It flee or leflees, his, her, or their afitgnec 
or affigneesy before he, (he» or thev (hall be reftored to hb, her, 
or their pofleflion or pofllffionty (hall pay fuch leflbr or leflbrs, 
or landlord or landlords, what the money fo by them inade fell 
fliort of the referved rent for the time fuch leflbr or leflbrs of the 
plaintiff, landlord or landlords, held the faid lands. 
TiKltflbrt 3* And by fed. 4. it is provided that if the tenant or tenants, 
•f thcpiiia. his, her, or their affignee or affignees, do or (hall at any time 

Mkde?iftei ^^^^ ^^^ ^^^ ^^ ^^^^ ejedmept, pay or tender to the leflbr or 
tadcxBcu. landlord, his executors or adminiftrators, or his, her, or their 
toft»aiidin attorney in that caufe, or pay into the court where the fame 
dnmcwat ^^^^ ^* depending all the rents and arrears, together with the 
^wtothcm. co(U» then and in foch eafe all further proceedings on the faid 
£*^^*"' ejeAment (hall ceafe and be difcontinued } and, if fuch leflee or 
A^^Mo* l^^'i^^c^f hisy her, or their executors, admlniftrators, or aSgns, 
cM^nsr^ (hall upon fuch bill filed as aforefaid -be relieved in equity, he, 
"P^ ^7dw ^^* ^' ^^^^ ^^'' h^vCf hold, and enjoy the demifed lands accord- 
^IteTdM to ing to ^^^ ^^^f^ thereof made, without any new leafe to be thereof 
the leffirt made to him, her, or them. 

tMTu dcvifeet» tbcy Mt beiflt eatitlcil to bring ^cAmcot as eiccvten s then spptutd to be a inutiial 
debt doe to the dcfendaDt by nmple cootrtA, and defeodant offered to go into the whole accoont, caking 
both demands at devifces and cxecu^on, having jnft allowances $ which the leflbis of the plaindff relufird. 
The role was nade ibf ^lute to ftay proceedings on payment of the rent doe to tbe leflbrs of the pLsin- 
tiff as devifees, and coftt. Dockvvocth es* dem* Tablc| and otheis f. Tuaftall^ Mkb* 16 G* 2. 
Baraesy 184* 

At to the 4. ThelawwiU always lean againft forfeitures, as courts of 
waiver of a eqmty Will always relieve againft them } and, therefore, if the 
K^iSog ^^ Icffor accept rent of his leflee, after a condition broken, he can- 
sent»ithas not enter nor confequently maintain an eje£iment for the breach 
been efta- of f^^i condition, becaufe he thereby affirmeth the leafe to have 
^5]|]^^*J^^ 'continuance. Rumdngiaffs EjeStnunt^ 22. 

thac acceptance of rent ihall not ef»erate as a w«l?cr of the foiliBitufey or as a oonfimudoo 
of the tenancy, onleTs the landlord has notice that a forfeiture war iocorred at the tii^e. Ftr BuUcr, J« 
in Roe ex. dem. Grcgfon Widow v. HorriioBy Eaft. at G. 3. s Term Rep* B. R. 425. 

5. So it hath been holden', that if the leflbr bring an aft ion of 
covenant for the non-payment of rent fubfequent to the time of 
the demife laid in the declaration of eje£tment, he thereby waives 
kis right of entry for the forfeiture, and acknowledges that the 
covenant ftill fubnfts. Roe ex dem. Crompten v. Minjball, JSa/kr, 
33 G. ;2* Ruttningtan^s EJe^ment, 23. 2 Crompton*s Pra8* i85. 

6. The defen(Unt was tenant at will to the leflbr of the plain« 
tifi^, who, to determine the tenancy, gave notice at Lady^ji to 
the defendant to quit at Michaelmas g the defendant not quitting 
at Michaelmas^ the plaintitf brought ejeQment, and laid the 
demife the 30th Sepiemher ; the defendant appeared afid pleaded, 

1 1 Some 
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Some time after the plea was put iiit the leflbr of the plaintiff 
recorered of the defendant a quarter's rent due at Chrijimas, It 
was infilled that this fubfequent acceptance of rent fubfcqujentlj 
due was a waiver of the notice, and tantamount to an agreement 
that tlie defendant Ihould continue tenant. And per Lord Manf- 
Juid-^-H^Yic queftion is, ^*9 ammo the rent was received, and what 
the real intention of the parties was i If the truth of the cafe is, 
that both parties intended the tenancy (hould continue, there is 
an end of the plaintiff's title ; if not, the landlord is not barred 
of his remedy by eje£lment, but thefe are fads which ought to 
be left to the jury. And per Ajhhurfi^ J.— If the landlord acpeptg 
the rent only as a compenfation for the double rent, which the 
(Utute fays he (hall have a right to, it is a waiver of that only ; 
but it does not waive his right to the pofielT^on of the premifes, 
which is entirely a di(lin£l and different thing. Doe ex dim* 
Cheney \. Batten^ Hil, 15 G. 3. Cowp. 243. 

7* The truftees under a turnpike a£t had mortgaged the tolls 
agreeable to the power vefted in them by the a^, and in the 
mortgage deed had included alfo the toU-houfes and tolUgates, 
when in fa£t their power did not extend fo far \ the mortgagee 
brought ejectment to recover the poffeflion of the toll^houfes and 
gates purluant to the terms of the mortgage deed, and at the trial 
of the caufe the defendants (the truftees themfelves) fct up the 
a£b as a defence againft their own deed, inlifling that they were 
not warranted by the a£l in mortgaging the toU-houfes, (5*^. but 
only the tolls for which an ejedment would not lie, and that the 
a^ ezprefsly mentions that no preference (hould be given to any 
of the creditors above the reft ; and Perrjn^ Baron, who tried 
t)ie caufe, being of that opinion, nonfuited the plaintiff; to fet 
afide which a motion was made on the ground that the defendants 
who had executed the conveyance, were ftopped from taking that 
objeAion \ but on argument the court difcharged the rule \ and ' - 

Jyhkurfi^ J. oMerved, that though in general the party is eftopped 
by his own deed to fay he had no intereft, yet that principle did 
not apply to the cafe where the truftees were not ading for their 
own benefit, but for that of the public \ and it would be hard that 
odier creditors, who are not parties to the deed, (hould lofe the 
benefit which the adl has given them. Another reafon why the 
truftees (hould not be eftoppecl is, that the a£t is a public a£l of 
fiarliament, and that the court are bound to take notice that the > 
truftees had no power to mortgage the toll-houfes, lie. \ the deed 
tbesefore could not operate in dire£l oppofition to an a£^ of par« 
liament which negatives the eftoppel. Fairtitle on feveiffl demifet . 
Mjlt$n and atberi v. Gilbert and others^ Mich. 28 6. 2« 2 Term 
IUp.B.R,i6g. \ 

8. The leflbr claimed a reAory houfe by leafe from the Te£lor, 
fcr 21 years, dated the 27th March 1786 ; in the July following 
the fonner tenant, tUe re£lor, and the leffor of the plaintiff, came 
to an agreement, on ifliting a writ of poffeflioo under an ejed^* 
meat brought by the leflbr and the rc^or, that the leffor ot the 

plaintiff 
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plaintiff (hould haye the poflVfU^n. At Lady-day 1787 the leffbr 
lecelyeci^poflcflion from that tenant, and in Auguft^ in the fame 
year, he paid the rent up to the following Lady day (1788). On 
the I7tfa Marcb 1 788 the defendant entered without any colour 
of title \ there were two demifes in the declaration, the one on. 
the 6th -<^/n7 1787, and fhe other on i7th Af^rrA 1788. Oii 
the trial the^ defend ant relied on the j^EIiz. c, 20. which enafts,' 
** that no leafe of any benefice, or any part thereof^ (hall endure 
<^ any longer than while the leflbr (hall be ordinarily refideiie 
<^ without abfence above 80 days In one year, but chat every 
<' (uch leafe, immediatelj^upon fuch abfence, (hall ceafe and be 
•* void." The reftor in the prefent cafe was wholly reGdent in 
another place. A verdiiEib was found for the defendant, with 
liberty to move the court to fet it aGde and enter a nonfuit. 
And a rule having been obtained, it was argued for the defend- 
ant, that fuppofing the ftatute of EIi%. tendered the leafe Void as 
between the parties, yet a third perfon had no right to queftion 
it, and particularly a ftr^iger, who had no pretence oP claim. 
But even fuppofing it void, it became fo at the eiki of ttie (ir(b 
8a days ; and the proceedings under the writ of poffeflion in 
yuif 1 786, and then (he acceptance of rent in Augujl 1787, would 
eitheV of them amount to* a re-demife. But the court declared 
they .were forry that fuch a pofieiiion as that of the defendant 
fliould find a (hicki from an aA of parliament'; that, acconling 
to the maxim expreffum facit ceffare tacittim^^the lelTor's title under 
the leafe excluded the fugge(kion of a fubfequent demife. And 
even that would be equally void, fince the adi of parliament would 
affi;£k a parol demife as well as one by deed. And therefore^ 
although the defendant was a ftrangef and a wrong-doer^ the 

* plaintiff could « not recover. Dee ex dem. f^^fp ▼• Barber^ Midi* 
29 G. 3. 2 Term Rep. B. R, 749. 

9* The leffor of the plaintiff claimed title under an agreement, 
dated 4th Marcb 1783, the words of which were, << the (aid mills, 
&V. he (the leflbr of the plaintiff) (hall enjoy ; and I engage to 
give him a- leafe in, for the term of 3 1 years from H^hHfiinlidi^ 
1784." The defendants vrere a{Rgnees of the gtanting patty, tb 
the agreement, who had become a bankrupt. At the trial a 
vierdift was taken for the plaintiff, with liberty to enter a non-* 
fuit, if the court (hould be of opinion that this was only an tfgr^e- 
ment for a leafe, and not an a£lual leafe ; and, after argumenc 
for the' plaintiff. Lord Kenwnj C. J. faid, that where the Wordt 

. were, th^efendant (hall have and enjo/, without any othef^to^ 
<Ittalify the expreffion, they were fufficient to give the le^al 
intereft \ but in this cafe there are other words to qualify thde,^ 
«< ib'aH^enjoy," and to reftrain their operations fo as to malte the 
agreemeht merely executory. Here the Wbrds are, he (hall efetoy^ 
and I engage to give him a lea(b, istc. And the fingle quemOA 
is. What was the intention of the parties ufing thofe etpreffiotis 1 
The latter words clearly (hew that it was the intention of thi^ 
prties that there (hould be fome further affurance« It was in 

10 Jieri 
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Jieri 9t that time ; and if a bill had been filed in a court of equity 
for a fpccific performance of the agreement^ that court would not 
hare turned the plaintiff round and told him that he had already 
a: legal and eiftcuted contrad ) but would have decreed a leafe 
of the premifes according to the agre^inent. If the former wprds 
in this contrail had not been redrained by the engagement to give 
a leafe in future, they^woulcT have operated as a perfe£l leafe ; 
but as the parties agreed, the one to give, and the other to receive 
a future leafe, it could not be conceived that it was intended to 
be a prefent leafe. And the whole court being of the fame 
opinion, judgment of nonfuit was entered. Roe ex dem' Jackfin 
V. AJbburner and others^ -^IPg^^^s of Scari/brici, a Bankrupt Hih 
33 G. 3. 5 Term Rep. B. R. 163. 

(P) What is Title fufficient. 9v{«er 341 

I. |N an ejefkment by a lord againft a cottager Ilo years pof« VetadiC 

* fefliou is a good title; for, if the pofleflion of the manor (hould j«j™^ion bat 
be a pofleflion of the cottage, the lord would have a better title ||^d"a;"t*ei 
to that than any other part of his eftate. Bijbop and Edivards^ by aii the 
per Ptnveii^ J., on the weftcrn circuit, cited Bull. Hu Pri. 103. judge* on a 

cafe refcrT* 
ed by Lord Chief Baron Pengelly, (hat if a cottage is built in defiance qf a lord, and quiet pofTrflion has 
been had of icfor 20 yearf,' it is withio the ftatute i but- if it were built at firft by the lord's permiffion, 
w »Bj ackoowledgmcDt have been fince made (though it were 106 years flnce), the ftatuie will not ma 
againft the iordy for the p'>fleffion of a tenant at will for ever fo many years is no diiTeifin ; there muft 
be a Nrtioai oufier^ and it is not to be prefumed a country felivw fliauld build in oppofitioo to the lord^ 
unkfs it be ihewn, or conveyances are produced. Bull* Ni. Pri. 104* 

2. It feems where a leflbr has brou^t an f jeftmcnt, and given Jut if the 
notice that it is for^on-payment of rent under the ftatute 4 G. 2. ^,^ ^. 
r. i^., he cannot afterwards proceed on the title. Kempton ex ftnce at the 
dim. Bojfield y. Cro/s, Eaft. 8 G. 2. Rep. temp. Hardtu. 108. J^*^'^^» '5; 

waived. Rep. temp. Hariw. 109* 

3. Twenty years adverfe pofleflion is a pofitivc title to the 
defendant ; it is not a bar to the aflion or remedy of the plaintiff 
only, but takes away his right of pofleflion. Per Lord Manijield 
in Taylor ex dem. Atkins v. Horde W! aL HiL 30 G. 2. Burr. 1 1 9* 

4* Under marriage articles a fum of money and fome pre** 
mifes were veiled in the hands of truftees, in truft for younger . 
children : the iflue of the marriage were a daughter, the elder 
child, and a fon ; the daughter applied to the court of Chan- 
cery for a maintenance out of the dividends and profits, and 
tbat^he principal and premifes fliould be transferred to het when 
ihe (hould come of age* Upon the hearing of the c^ufe, Lord 
Hardtptcke obferved, that if an ejeffcment was to be brought, 
he doubted the plaintiff^ would find a great difficulty to make out 
a title under that limitation ) flie being the eldeft, would not 
at law be conftrued the youngeft child. Heneage v. Hunlake, 
2 jftlinif 456. S/rf//in a coi^rt of equity. li. 
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5. The formal title of a truftee (hall not in ah eje^ment hfi 
fet up again(i the cefiuy que truft^ becaufe, from the nature of the 

A man (hall two rights, the ceftuy que trufi ift to have the pofleflion* Said 
not defend p^^ cur. in Armftroftg ex dem. Tinier and another y\ Peirfe ist a/. 
t';'fl^ EaJl.6G.z.Burr.i99i. 

which makes part of the tide of the leflbr of the ptaintiffl Per Lord Mansfield, C. J. in Good6tle ex 
dem. Hart v. Knot, £aft. 14 G. 3. Cowp. 46. But vide the cafe of Dee ex ^tm. Sir Wm. Gibbons, 
Bart. V. Pott, Tklh. ii C 3. in which Lord Mansfield faid the rule^only is, that the truft eftate (hall 
BOt be let up in an ejedment to defeat the ceflui fue traft in a clear cafe. In fuch a cafe, wheie the 
truft ia pcrfe&ly clear and manifeft, the rule ftands upon (Isong and beneficial principles, becaufe in 
ejedment the queftion is. Who is entitled to the poifeflion ? But if the trult Is doubtful, a court o£ 
law will not decide Upon it in an ejednent, ic xdmA be put into another way of inquiry. Doug. 721. 
And the fame destine is recognircd by his lofd(hip in the cafe of Goodright ex dem* Alfioo v. Wella 
•nd others. Trio. %i O. 3. Doug. 777. 

6. The leflbr of the plaintiffhad been poflefled of aleafe of pre- 
n>ifes for 21 years, which expired at Lady- day 1 791 ; he had under* 
let the fame premifes tb the defendant for a term expiring at 
Chrtftmas 1790 ; but the defendant held on and had notice to quit 
zi Chriftmas 1 791 ; on the trial it was infifted for the leflbr, that 
the defendant could not bring evidence, as between landlord and 
tenant,' of the lelTor's title having expired. But this was over- 
ruled; and it was afterward held by the court, that it was cer- 
tainly competent to the defendant to (hew that the plaintifl^'s 
title had expired, and that he had no right to turn him out of 
pofleflion. England ex dim. Syburn v* ilade^ Eqft. 3 a G. 3. 
4 ierm Rep. B. R. 68 a» 

9Viher34» . ( Q^J Plcadlngs. Declaration. 

I. 'T HOUGH the plaintifFis not oblige^ to make an a£lual entry 
^ or a real leafe, yet he mud lay the commencement of the 
fuppofed leafe in his declaration preceding the ouder and eje£tment 
by the defendant, becaufe the wrong complained of by the plains 
tifi^ is, that the defendant entered upon his pofleflion, which he 
hath title to by virtue of thcdemife mentioned in the declaration; 
and, therefore, if the ejed^ment and ouder fliould be laid before 
the commencement of the leafe, though fuch ouder be wrong, 
yet the plaintiff ought not to complain of it, becaufe it was no 
wrong to him, inafmuch as by his own (hewing, it was done 
before his title commenced. Runnlngton^s Ejecfmenty 214. 

2. Where the title is in fcveral perlbns, who are feverally con- 
cerned in intered, it is ufual to declare, by fcveral didin£l counts, 
upon feveral demifes; and, therefore, when a term is limited to 
trudees for fecufing the payment of an annuity or portions, btc. 
though the trudees feldom adl, yet it is ufual to declare upon 
their demife, and alfo upon the demife of the ceftuy que trujl. 
Runnington's EjeBmeniy 211. 
But It ie«mi 3. Where a corporation aggregate is lefTor of the plain tifl^, they 
doubtful m\A give a letter of attorney to fome pcrfon to enter and feal a 

D^^Une" 1^^^^ "P°" *^ ^^"^'> ^"^ therefore the plaintiff ought in fuch cafe 
ctOk^/. At to declare upon a demife by dced^ for they cannot enter and 

demife 
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^emife up^n thi^ hnd as natural perfona caiij though this will be lU event* it 
Aided after vcrdift. BuiL Ni. Pri. 08. cites Carthew. 300. " cured by 

yidi Efpin. Ni. Pril 439. who cites the cafe o( Patrick ▼. Bai/, Lord Raymond^ 136. which is the famo 
cafe cited by Bulter from Carthew, 390. and which is in Vin. tit. Corporation (K), pi. 38. where the 
plaiariff had declared upon a detm(e by the aldermen and burgeilet of Bury^ without fetting out that 
the demife was by deed, which, upon error brought, was held to be well enough upon the ground 
chat it being a fiftitiout a^ioo, the demife need not now be fet out to be by deed. 

4. Ad a£lual entry is neceflary to avoid a fine* And die demife S. c. and 
cannot be laid before the leflbr has regained the poifeflion by fuch ^ ^* ^' 
aaual entry. Berrington v. Parkburft li aL Hil. 11 G. 'a. tr^Urd 

Sir. Io86« ' Hardwicke» 

C.J. oh- 
ierveSy at to the firft point here determined that it is by way of conformity with the ancient of avoiding 
fines, which is mentioned in a Inft. 51S. ; and at to the fecond point, that in cafe of a £ne, the party 
hath ao title before cntry> the reafoo whereof doth not arife from the ftat. H. 7* y but from the pui(- 
fancc of a fine at common law, this being in the nature of a recovery in a real a^ion, and confequentlj 
the dennfe is abfolutely void, and it cannot be made good by a fubfequent entry by relation, which can 
make good focb a£ia only as ait Toidabie. The cafe therefore is not parallel to an a^on brought by a 
dilleifee after eptty ibr the mefne profiu ; for here if the leflbr is entitled to the mefne profits from the 
time of his demiie, he will recover them from a time when he had no title ; whereas in the other the 
pcafitt are recoverable only from the time when the diifeifee had a title. And it was faid by Chappie, J/ 
that there was a great diflerence between an entry for purging a difleifin and an entry for avoiding 
a fine. S.C. but notS.P. 2Kel.98. too. Cafes temp. Hard w. 162. a Barnard. 217. In the 
cafe of Doe ex dem. Hardman ▼» Pilkington and anolher. Burr. 2447. Lord Mansfield^ in giving 
jodgaenty faidy it appears upon the affidavit that this is an entry for avoiding a fine, and the demife ie 
Laid before the phintiflT had made.the entry, inftead of being laid after the entry. We are all clearly 
of opioioD tbac he ought to be at liberty 1:0 amend upon payment of cofts. Vide ante, letter (F). In 
die cafe of Oatca ▼. Brydoo, Burr. 1897- Lord Mansfield fays, t6 avoid a fine there mud be an z&mtX 
entry, and the demife cannot be carried back beyond' the a£tual entry* Vide Driver ex dem. Oxendoa 

and aaoilwr v. Lawiente, Hil. 19 O. 3. Btackft. i259--*^^« irf^ pi. 7* 

» 

5. In the declaration delivered to the tenant in poiTeflion, the Premlfes 
faid James^ inftead of the faid John^ was faid to enter by virtue ]T*'« '«** ^ 
of the demife, and the court refufed to amend it, for they ^'^rth. and 
conGdered it as a procefs* Goodtitle v. Meymottf Trin, 1 7 G. 2. Twicken- 

of them, 
aed the court refufed to let the plaintiff' amend by ftriking out the disjun^re vroxdt. Tructitlc V* 
Aihbonit deed by Wright, J. in Goodtitle v. Meymott, Str. 1211. 

6. In ejeftmcnt the plaintiff declared upon a leafe dated the 
I ft February 1742, to hold from the 8th January before; that 
afterwards, viz. aSth January 1742, the defendants eje£ted him. 
It was infifted for the defendants that the ejedment was laid to 
be before the piaintifTs title under the leafe> which was not 
made until the ift February^ and i Sid. 8. was cited ; but it was 
bolden, that the day of the ejedment being hid under a viz* 
was furplafage, and that afterwards (hould relate to the time of 
malung the leafe, and then all would be well enough ; and the 
plaintiff' had a verdiA. Swjmmer t^ al. {tx dem.) v, Grovetior isT ' 
tfA at Salop affizes, 1752. Cor. GunJry, J. cited BuUi Ni» Pri. lo6. 
cited £/pinafe, Ni. Pri. 445. 
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The •6mU 8. Thc kafe declared upon was from the 2^fh March 1 765, for 

OT^wh''*! fcycn years. The plaintifF proved that J. S. was feifed, and that 

ttojntfrofn by indenture in ,1 763 he demifed the premifes in queftion to D. for 

veartoynr feven yearSi to commence at Midfummer 1763, and that in 1764 

^HWi** ^^^ aligned thc rcfiduc of his term to the leflbr of thc plaintiff, 

againfthis ^^ ^^ infified for the defendaoty that though in eje£kment 

landlord, the Icafc is fiditious, yet the plaintiff muft declare onfuch a Icafe 

ollftcdihim *^ ^^^^ ^^^^ ^^ *'**^ ^^ ^^* *^®*' • ^txti if he recover at all, he 

of chepoiTer- ^uft rccovcr a termi which is of two years longer duration than 

fioD without his title, and 1 L€v. 140. Srowniovff 133. wcr« cited. But per 

(i«?^nTrhc ^^^ Mansfield— Yhtxt is nothing in the objeaion ; for, if thc 

demireinthe Icffor have a title, though but for a week, he ought to recover, 

declaration for thc ttuc qucftion in an ejeAment is, who has the pof- 

f!!li*V?! fcflbry right. Suppofe a perfon has an intcrcft /or three 

leven years, '1° t/iti • li-i* *• . it 

Vfbichitwat vcars Only, and fliould make a leaie fef nve years, it would 
objeacd the be good for thc three years. Bedford ex dem. Carrutber v. 
ttn^tdo. ^<'''*^»- Sittings in Middle/ex after Trin. 5 G. 3. Buller, 

But Lord Nl.PrU 106. 

Kenyon, 

C. J. faid the intcreft of the plainti/f cannot, in any manner, t>e afTcAed by (he length of time flated in 

the dccliration in ejedtment, the whole of which is an abfoluie iiwUjn. Doc ex dem. Shore v« 

I^orter, Hi!t 19 G. 3. 3 Term Kep. B. R. 13. 

Vid* Newdi 9* It was movcd for leave to amend the declaration in eje£t- 

. 5Li'"* ment, by altering the date of the demife ; the cafe was fo cir- 

' Baker, Hil. cumftaqccd, that the plaintiff would have been barred by a fine 

4G.a. if he had been put to a new cjcAmciit. And the court gave 

^l^^'r^'^^' ^^^'^^ ^^ amend Upon payment of cofts. Dee ex dem. Hardman v. 

ixdcm. Pilkington and another J Trin, 9 6» 3. Burr, 2447. 

Scrutron Y. Scruttoa, Hit. iX G. 7. Barnei, 17. ftoc ex dem. Stepljeofun v. Doe, Mich. 17 G. «. 

ih'ul. I S6. contra, in which lift it is faid no declaration in ejc^lment cm be amended before appear- 
•nee i and aftcrwArds in fOrm only, but not in the demife or other matter of fubftance. Bot vide Roe 
•X oem. Leev. Ellis, Eaft. 14 G. 3. Black(l. 940. where the declaration was amended by eokr^iR^ 
Cht term of the demii'e from 7 to 3 1 years, yuie antcp letter F. ph 2. 

10. The demife dated that one M. S. on fuch a day, at i/., in the 
county of B.f demifed two meffuages, isfc. to the plaintiff. After 

. verdi£Lfor the plaintiff, it was moved in arrefl of judgment that no 
vili was mentioned in which the demifed lands lay ; but it appear- 
ing that in a fubfequent part of the declaration it was Anted that 
the defendant at H. aforefaid .eje£led the plaintiff fr6m the faid 
lands, i^c. the court held that this amounted to a fufHcient certainty 
that the lands lay in i^te Vill of H, Goodnght ex dem. Smallwocd v. 
Strother^ Eajl. ip G\ 3. Black/I. Rep. 706. 

1 1. In ejectment on the demife of an heir by defcenf, the de- 
. mife was laid on the day his anceflor died, and held well enough 

after yerdift. ^nd per cur.r^U the anceftcr died at five o*clock 
in the niorning, and the heir enter at fix, and make a Icafe^at 
fev«n, it is a good ieafe. Roe ex dem. Wrangbam v. tierfey^ C.B* 
Mich. 12 G. 3. 3 Wilf. 274, 
•tWItr 12. The demife was laid in April 1786:. the plaintiff proved 

l^^^hx ^ i<te*Wancc on 2(Jth July 1786; ott a furrcndcr by thc defcnd- 
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ant by way of mortgage, made before April 178^; fo that the LordMant. 
demire laid was before admittaYKe- At the trial BulUr^ J. direfted a ?'^ *" K'v- 
noofuit, which it was moved to haye f<jt afide^ and the court made Ul|,i"itf' 
the rule abfolute ; for agajnd all perfbns but the )ord the; title Vaughan r. 
of the furrenderee after admittance is pcrfeft, as from the time ^^*'^"'' 
of the furrender, and (hall relate back to it. This qeftmcntwas 30^.^787) 
brought againft the fuaenderor himfelf, by the furrepder^e, and where he 
therefore the court thought there could be no doubt, confuiering ^'^^ **^ ^* 
the relation between them, for the furrcnderor is confidered as a Jr founded 
truftee for the furrenderee ; and courts will not now fuffer a >n ^^y r^a- 
truftee to fct up a formal obieflion ai^ainft the plaintiiF's reco- ^^^^^^ 
vcring the pofleHion of that property which he onjy holds in bis than ihis, 
right and for his benefit, Holdfa/l ex dem. Woollams v. Clapham, that all the 
Hi/. 27 G. 3. I Term Rep. B. R. 600. ^"7*^ P''^* 

'. "^ * and ceremo- 

nies neceffary to complete a conveyance &ali be taken together as one z€tf and operate from the fubflan- 
cial part by relation. Liveiy reUiei to the feoffment ; inrolment, to the bargain and file ; a recovery, 
to the deed which leads the ufes^ Co admittance fliall relate to the furrender ; erpecialiy when it is a fale 
/or a valuable c ^niideration. The title is not complete till admittance, and to the lord it is material la 
refped of bis 5ne ; but as between the parties, the vendor and vendee, the admittance is mere form. 
The vendor, his widowj his heir, and all claiming under him, are concluded from faying, afiex admit- 
taace, that the land did not pafs horn the day «f die funender, 

13. The defendant was in poflefllon of certain premifes, in 
which pofTeflion {he was to continue until Michaelmas 1791 ; in 
the fpring of that year there was a parol agreement entered intp 
between the leflbr of the plaintiff (her landlord) and the defend- 
ant, that (he (hould hold the premifes from the faid Michaelmas 
1 791, for four, eight, or twelve years. The leflbr brought 
eje£lment, and laid his demife on the ift October s pofleffion was 
demanded on the 5th of the fame month, but refufed. Some f 

repairs were done by the .defendant a few days after the agree- 
ment was made. The defendant had a verdi£^, which it- was 
moTed fliouk) be fet afide. But the court were of opinion that 
the plaintiff could not recover, he having laid, his demife on a 
day prior to the determination of the tenancy. Goodtitle ex dem.. 
Gallanvay v. Herbert^ Eaji. 3a G. 3. 4 Term Rep. B. R. 680. 

(R) Plea. Replication. 9Vmet ^49. 

I. ^H£ court denied to let the parfon of Hampflead chapel 
^ defend only for a right to enter and perform divine fcr- 
Tice, notw^thftanding the cafe in Salhield^ 256.'* Saying it had 
often 6een denied fince. • Martin v. Davis, Mich, 5 G. 2t 
5/r.9i4. 

2. The plea of Mar/hall and others, landladies and tenants in 
poffeffion, who had appeared with the iilazer and entered into 
the common rule, was left in th'e prothonotary's office, entitled 
with the true pame of the caufe ; but, by mtftake iii the body of 
the plea^ the name of the plaintiff's leffor was inferted as the 
perfon complaining, inftead of that of the nominal plaintiff. 
Fiaintlff's attorney figned judgment againft the cafual ejector;' 

1)3 but 
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but the judgment was fet afide as irregular. Goodikk ex dtmm 
Gardner v. Badtitle^ Eafl, 27 G. 2. Barnes^ 191. 
Vide Run- 3. Ancient demefne may be pleaded in ejt^ment with leave of 
red"*" *t ^^ ^^^^^ "P^"^ * proper affidavit ; but where the affidavit, 
235. "nd^* ftating that the lands in queftion were holden in ancient demefne^ 
vj pft. and that they were holden of the manor of G., did not go on to 
Xiuieii7d ^^^^6^ *^*' '^^ manor of G. was itfclf holden in ancient demefne ; 
m-ine held" leave to plead fuch a plea was refufed ; and Wilmot^ J. obfcrvcd, 
a good plea, that the affidavit ought to have Oiewn that the Icifor of the plaintiff 
Nori*ht^* had a freehold, for he could not fuc in the court below in 
Tr'j^G.a. cjeftment as IciTec of a term. Doe ex dem^ Rufi y. Roe, Trin. 
BiraM,j94. 33 {^ 34 G, 2. Burr^ 1046. 

9Viner^5Q. |S) Bar. 

T>LEAS either In bar or abatement of the aAton are now but 
^ feldom, if ever, pleaded 1 for, according to the modern pracr 
tice, the defendant, if he appear^ is generally bound by the con- 
fent rule to plead the general iflue of not guilty. This plea is 
therefore ufually left with the confcnt rule at the judge's cham- 
bers or the prothonotary's office : but, if it be not left, the plaintiflF 
muft give a rule to plead, and then judgment may be entered for 
want of a plea, as in other a£tions, without a fpecial motion in 
court for the purpofe^ J^unningtons Eje^ment, 23 8, 

9Vinef35o. (Xj Abatcmcnt. 

Declaration 1. 11 ULE to (hcw caufe why the defendant (hould not have 
of Barter Xx Jcave to .plead ancient demefne, obje£led, and allowed that 

pear in Tri- ^^ motion was uot made within the JFour firft days of the term. 
nicy, it was The rule was difcharged. As the declaration muft be delivered 
"J^*^*V before the eflbign day, the party may always apply within the 
demefACy^" firft four days of the term i and, though the appearance in eje£U 
ayaind ment is generally entered afterwards, yet it is always conCdered 
infirt^'that *^ *^ appearance of the firft d^y of the term* Deighton ex dem^ 
it being • Roberts Y* Fofler^ fTrin. 21 G. 2. Barnes , 187. • 

dilatory plea^ it oaght to have been pleaded whhiii the firft /our days of this (Trin.) term ; and of that 
opioion were ihc court, ^d difcharged the rule. Smith v. Roe, Trin. 7 * 8 G. a. Barnct', 331. 

The com- 2. £je£lments were delivered in ^he county borough of Carmar* 

moo prac. figff^ 2n6. the defendant moved for leave to plead to the jurifdi£lion 

. eourt ii to ^^ ^^^ court of K. B. on the authority of a cafe of the like kindt 

receive mo. Jobnfon ex dem* Williams v. jPavidi ^''» 3 1 G. a. The rule was 

lioDi for jnade abfolute. IFilliams ex dem. John/on y. Keene, Hil. 33 G. %. 
judgment b/i/ii>^,» J J » j^-^. 

•gaioft the Blackft. Rep. 197. • » 

cafual eje^lor nifi, Src. after the term is ended, and then upon the common rule the new defendant hu 
1)0 opportunity to plead to the jurifdidion, or to move for leave fo to do. Blaclcft. 197. Slutrj^ ^bc. 
ther, regularly, the motion (hould not have been, « that the tenant in pofleflion, when made defendant, 
" may have leave, &c. ?** For the rule granted, at in the cafe in BUckft* I97. fccmi OQI7 CO aficft tbt 
caM ejeftor, th9 ofil/ then dcfo^daat. ^^i^BU^kft. 19S. v 
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(U) Verdift ; how the Jury may find. gvjnerasi, 

I. lN cafe a fpecial verdi£l be foundj^ it ought to appear that the 
IcfTor of th^ plaintiff might enter at the time when he brought 
the eje£lment. Indeed, as to a fpecial verdiA, nothing, it is 
faid, is more fettled, than that the court cannot intend any thing 
but what is found by the jury, other wife the rule of law would 
be inverted, for ad quajlionem faEli non rejpondent judices ; ad quaf^ 
tionem juris non refpondent juratores* And the jury muft find fac^s 
and not evidence of fa£ls; and where the fpecial verdi£l concludes 
generally the whole cafe muft appear upon record. Runn. 
EjeEi. 246. 

2# In ejeftment the plaintiff declared that Robin/on iaf Ux, de- yUeiVm^ 
roifed ro him 100 acres of land, and that afterwards, the f:^me ^'J^^* 
day, Egerton £jf Ux. dcmifcd to him pramtjja prad^. TJpon not 
guilty pleaded, the jury found for the plaintiff ^u^^^ the lands de- 
mifed by Robin/on iif Ux,^ and quoad tenementa prad\j which 
Egerion t^ Ux. demifed, they found for the defendants ; and the 
judgment is entered that the plaintiff (hall recover his term in the 
tenement demifed by Robififon Ist Ux.^ et quoad catera pr^tmjja Jit 
in mifericordiaprofalfoclamoreverfus defendentem pro prad . tenementis^ 
which Egerton C!f Ux. demifed ei prad^. defendens fit quietus et eat 
inde ftne die^ inQ. Upon error brought, it was objcftcd for the 
pl.iintiff in error, that for want of purfuing the common form in 
laying the fccond •demtfe to be atiorum tenemcntorum^ the judg- 
ments are contradi£lory to each other ; the defendant is put 
without a day as to the fame premlfes, for which the plaintiff re* 
covered j and per curiam — ^This is far from being a correal entry; 
but we will not reverfe it ; if it oe poffible to fupport it, we con- 
ftruc tenementa pra^, qua Egerton W Ux. demifed, to mean the 
term in the premifes, and then it will be well enough ; and judg- 
ment was affirmed. • Fijher v. Hughes^ Trin. 5 G. 2. Str. 908. 

3. After verdift for the plaintiff, it was moved in arred of The com* 
judgment for that *the leafe declared on was on the face of it ?»««"««• 
void, being laid to be made in the 33d year of King George 3. to ITvc^dia "' 
hold from a time pad *, which was im poffible, it being then but the cures a tit;^ 
firft year of the king's reign ; and it was infifted, that this title J«^eaiTciy 
made upon the plaintiff's own declaration i$ fuch as he cannot not**a defect 
recover upon, for it appears upon the very face of it that he has the ihic. 
no title at all. But per Dennifon^ J.— To be fure you cannot alter ^^ * ^°^'** 
the title if it be defective, but this is only a title defe£lively or 16 & 17 ' 
improperly fet out. There can be no doubt but that a proper Car. c. S« 
title was proved at the trial. This was only a mere miftake of ft^oiT'^and 
the clerk. Small ex dem. Baler v* Cole and another^ Eaft, I G. 3. on tba't ^et 

Burr. II CO. avadual 

*^ amendment 

11 never n»de, bot the benefit of the a£( is obtained by the court looking over the exception. Per Lor4 

fl|r4«y|€J(« in Re^ v. E^ifcopum Landaif. Str. 101 1. 

D4 
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9^"^ ^s^ (W) Judgment. 

I TIZHERE there is but one plaintiff in cjcftment, and after 
^^ vctdift on a trial at bar and before judgnient the plaintiff 
dies, yet the court may proceed to give judgment for him though 
he be dead, becaufe the judgment and verdid being bo^h in one 
and the fame term, relate to the firft day of that term, at which 
time the phintiflf was alive, Runnington^s Eje^mtnt^ 412. cites 
Roll. Abr. ^68. 
Butvfirflat. 2. But if the trial had been at Ni.PrL and the plaintiff had 
*7 Car. I. died after the verdidl and before the day in Banco^ no judgment 
perpetual by ^^^^^ have been given, becaufe thtpo/lea comes in as of the term 
ija.2 07. fubfcquent to the death of the plaintiff, and the judgment cannot 
^' 5* ^*V^** by any relation precede the d^th of the plaintiff, confequently the 

enafts, that • , ' ^ , t*^ . r . n^.. «i. i_ 

the death of judgment whether given for or agamit mm mult be erroneous. 

eithci patty Runn'tJigton' S Ejeil, /^12. ' 

between ver- 

di^ 4im1 judgment iball oot be s{le|ed for error, £> as judimeot be enterad within two terms. 

3. There being a vacant poffeffion, a leafe was fealed upon the 

premifes, and the defendant ejefted the leffee, and then gave a war* 

rant of attorney to confefs judgment, which it was moved (hould be 

fet afide, for that the cafual eje£tor can in no cafe confefs judgment. 

It was endeavoured to didinguifh tliis from the common cafe,where 

the cafual ejedlor is only a nominal perfon, but the court faid it 

was a trick, and fet it afide. Hooper v, J)aU% Mich. 9G. i, 

iS/r. 531. 

%, c. «nd 4. After verdi£l in ejeAment on two demifes, where the fecond 

^' ^i ^ ^^^ ^^^^ ^^ ^^ ^^ other lands, it was obje£led on error that the 

f itfgi|>. S3, judgment is only to recover terminum fuum in the Gngular number, 

^nd therefore uncertain which; fed per curiam it is de et in tene-^ 

mentis prod* »iVf\i\<\i reddendojingulaftngulis is wcU enough, for there 

is but one term in each part of the premifes. Worral v. Bent bf 

p/., 2V/«. 3G. 2. Sir. 835, 

5. The appearance in eje£lment (hould be entered of the term 
mentioned an t}ie notice ; and where the declaration was delivered - 
in TriVi. vacation, with notice to appear in HiL term, and the te- 
nant entered an appearance in Mich,^ and did nothing further \ 
and the plaintiff finding no appearance of HiL and no common rule 
entered into or plea pleaded, figned judgment againft the cafual 
cje£tor, the court held it regular, but afterwards fuffered it to be 
fet afide to try the merits* Mafon ex dem. Kendale v. Hodgfon^ 
Jiaft. 8 <?. 2. Barnes^ 250. 
S, C ft S.P. r 6f TLxxox of a judgment in ejeflment, for lands in Ireland^ where 
^ ^*'^f 'ii ^^^^^ ^ttt two ilcmifes laid of the fame premifes for the fanje term 
byLt«,cj. ^^ ^s ^o t^c commencement and duration, and the judgment 
that there was, that the plaintiff recover his terms (in the plural number) in 
^**fiA* '"' ^^^ premife?. It was objected, that both leffors could not have s^ 
buttha"^^ title to deniife the whole, and therefore there was an inconfiftency 
two leaics in the judgment & non conjlat which of the leffor's rights is efla^ 
{^rm^^'of Wi&cdf 'But the court affirmed the judgment| faying, that after 

10 be 
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verdifl a bare poflibility of title confident with the judgment win the&me 
be fufficicnt. Motris^ Bart. v. Barryy HiL 16 G. 2. Str. i»nd n»y 

1180. bcgood, fc- 

•■ * "^* two joioc- 

teosits, each of them being~ feiced f>er mie & fur tout, may make a leafe of the whole, althoBgh iri^ 
moiety will only pafs, and they will be feveral terms as they arife from the feveral iiiterefts of ievcrxi 
fcxCosOy though they are the fame in point of durattoa. 

7. Error to rcverfe a judgment in ejectment. The cafe was, 
that there were two defendants, one of whom, after IfTue joined^ 
died^ and a fuggeftion )vas entered on the roll thereof, and p. new 
venire awarded to try the iflue againft the furviving defendant ; 
and upon a verdiA for the plaintiflF, a judgment was entered that 
the plaintiff recover his term againft the faid defendant. To fup- 
port the cafe of the plaintiffin error it was ar^ed, that the judg- 
ment ought not to be for more than a moiety of the lands demand- 
ed. But the court held the judgment to be right enough; and 
prr Denni/on, J. — They might be joint-tenants, and then it is 
ftridly right; but if not, the plaintiff recovers his term, and he 
muft take care nof to take out execution for more than he 
had a right to recover. Far. v. Detm^ Trin, 30 £9" 31 G. 2. 
Bum '}62. 

8. There is no di(lin£lion between a judgment in eje£iment 
upon a verdi6>, and a judgment by default. In the fifft cafe the 
right of the plaintiff is tried and determined againft the defendant, 
in the laft cafe it is confefled. Per cur. in ui/lin v. Parlin, Mich. 
32 G. 2. Burr. 665. 

9. The judgfiient in ejectment, like all others, only concludes 
the parties as to the i\xh]t6t matter of it ; therefore beyond the 
time laid in the demife it proves nothing, at all, becaufe beyond 
that time the plaintiff has alleged no title, nor could be put to 
prove any. lb. 

10. As to the length of time the tenant has occupied, the judg- ^^ 
ment proves nothing, nor as to the v^lue. lb. 

1 1. As tlie verdi£l is the ground of the judgment, it oup;ht not 
to be entered for more land or different parcels than the defendant - 
was found guilty of by the verdi£^; but a variance between the ver- 
&& and judgment occafioned by the mifprifon or default of the 
clerk in entering the judgment is not fatal, but hath been amended 
by the court after a writ of error brought* As where the plaintiff 
had judgment, that he recover his term of a meffuage and ten 
acres of land, and the verdi^^ acquitted the defendant quoad the 
land, (by which the judgment was larger than the verdifl,) and 
becaufe it appeared to be the mifprifon of the clerk, who had not 
purfued the verdi£l which ought to have been his guide in nhaking x 
up the judgment, and no miftake in point of law in giving the 
judgment; therefore the party ought not to fuffer for his mifprifon, 
iince the flatute 8 i/. 6. c. 12. gives the judges in affirmance of 
their judgmem power to amend and reform what in their difcretion 
feems to be the mifprifon of clerks* % Crompt. PraEl. 207. 2 &//• 
fr^' 199* 

I a. I^ 
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12. It IS ordered, that unlefs the rule for judgment (hall be 
drawn up and taken away from the office of the clerJc of the 
rules within two days after the end of the term in which the 
eje£lment (hall be moved, no rule (hail be drawn up or Entered 
in the book, tlor (hall any proceed fngs be had in fuch ejf£lnient. 

Regula z^neralh. K. B, Mich. 3 1 G. 3. 4 Term Rep. B.R^i. 

• 

,vmer$s?. (X) What (hall be recovered : and the £ffe£): 

thereof. 

1. qUPPOSE the proceeding in cjeftment (as it is) a (i£litious rc- 

*^ medy then in truth \nd fub(lance a judgment in ejcftment is 

a recovery of the po(reffion,{not of the fcilln or freehold) without 

prejudice to the right, as it may afterwards appear, even betwxen 

the parties. He who enters under it in truth and fubflance, can 

only be pofTeiTed according to right ; prout lex p&flulet. If he has a 

freehold, he is in as a freeholder. If he has a chattel intereft, he is 

in as a termor ^ and in refpe£l of the freehold, his poiitrfnon enures 

according to right. If he has ho title, he is in as a trcfpafTer, and 

without any re-entty by the true owner, is liable to account for 

the profits. Per Lord Mansfield in Taylor ex dem, Atkins v. Horde 

und another^ HiL 30 G. 2. Burr, 114. 

|n the cafe 2. Upon a cafe referved for th:; opinion of the court of K. -ff-, 

•f Drnnf. v^hcrein the point was, Whether a piaintitF on a declaration for 

B»rr"ro. * moiety of the lands, tenements, and hereditaments therein men- 

D€»nifon,J. tioned can recover one-third part of fuch premifes? For the de- 

''"*' *?* ■> fenc|ant it was urged, that the plaintiflf muft fnew a clear title te 

(!?of ' make fuch a leafe as is confeflcd by the defendant, and as he knows 

Ooodwin v. bis own title, he ought to fet it forth as it is. But/>/r Lord Alanf- 

Bhckman, ^ij — |j \^ undoubtedly right that the plaintiff muft recover ac- 

335! was a cording to the title. Here the plainciflF has demanded half, and 

Afangecafe. appears to be entitled' to a third, and fo much (he ought to re- 

a& h** • ^®^^*'" ^ff^^^ V. Skinner^ I Siderjiny 229. is in point. And fo it 

cited, 44. i> in an aOize. If more is laid, the^e is no reafon why he (bould 

• ^fiizea?. not recover Icfs, though the reverfe indeed will not hold. Derm 

•f rmUi" '* ^'''"- ^"''^^•' ^- -P^'-v'-f W ^'-J Eajl. 30 G. 2. Burr. 326. 

and oft rcco^eiy of only part of it, it a ftrong cafe againft ir, and that the principal caf^ in Lev. is con- 
trary to all experience. >\nd Levins there cited fevenil good cafei on behalf of ihf pUinii0, which tkc 
couic did not deny. 

3. Where the plaintiff in eje£lment as tenant in common recovered 
five-eighths of a cottage with the appurtenants, and the (heriff gave 
poiTefTion of the whole, the court made a rule upon the (heriff, 
and the leffor of the plaintiff, to reftore the tenant to the poffeflion 
of three-eighths, that he might not be forced to bring another 
cjeflment to recover it. Roe ex dem. Saul v. Daw/on^ C. B. HiL 
10 G. 3. 3 Wilf" 49. 

4. The court will not fuffer a tenant paravail of the premifes 
not intcrefted in the right to be turned out of poffeffion on a judg- 
ment againit the cafual eje£tor } for in fuch cafe execution cannot 

fee 
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be taken oat wiAout leave of the court, on, which a rule to (hew 
canfe will be granted. As in eje£lment by mortgagee, execution 
cannot go to turn the tenant of the mortgagor out of pofieffion 
without, when judgment has been obtained againft the cafi^al 
cjcCkoT. 2 Crompton^j Pra£l. 173. 

(Y) Judgment flayed. f yinet ^^4^ 
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If A FTER judgment againft the cafual ejeftor, and before any 

^^ writ of pofleflion executed, the court made a rule to ftay "^ ^«5 
all proceedings on payment of alfrent due and cods, it not being cofts^d 
pretended the ejeftment was brought on any other title than a oftuchav. 
re-entry for non-payment of rent. Goodtitle v. Holdfajl^ Eafi. »"«*««« 

^ r ^ C*^ /^«/ ./•»./ made before 

cjc^hoent brought was givpn. Goo4ri|hc ^4#% StefcaliNi f. Norigh^, Hil. ; x G. s. 3lKkft. 746, 

2. And by ftatute 4 6. 2» c. 28. / 4. it is enaded. That if the The mortr 
tenant or tenants, his,,her» or their aQgnee or ai&gnees» do or ^fT'"^ 
fliall at any time before the trial in fuch ejedlment pay, or tender payment, 
to the landlord, his executors or adminiftrators, or his^ her, or brought an 
their attorney in that caufe, or pay into the court where the fame ^^^?f°^» 
caufe is depending, all the rent and anears, together with the cods, coon or- 
then and in fuch cafe all further proceedings (ball ceafe aqd be dacdhimto 
difcontinued. fl-wcafe 

why, on 
pif incot to the lefTor, or bringing info court principal, intereft, and coilt, proceedings ftoald not be 
Aaycd. AaoRyoaoas, Hil* 7 G. j. Str. 4x3. And in the cafe of Archer ex dem« Haokej t . Snappy 
HU. la G. s« Andriwt, 341. Lte, C. J. faid, that before the ftat. the court of K. B. esercifed thia 
diicrctionafy power, as weU in the f ale of a mortgage as of a forfeiture for non-payment of rent, in both 
which cafes ue conrt, according to the rules of equity, did ilay (he party from prbceediag at Uw> bj 
coopdlioi him to lake the money really due to him. 

3. PlaintiflF figned judgment in ejefiment, and before he had S.CftS.p. 
loft any trial the defendant applied to fet it afide, though ftri6lly re- ^ ^*''* c^^ 
gnlar, upon payment of coft s, and taking notice of trial, which plain- cited An. 
tiffrefttfed : the court being applied to, a diftindion was offered drew8,3X9. 
between ejedment and all other actions, becaufe the right was not 
bound, and a new ejefiment might be brought. But the court held, 

that however that diftindioo held formerly, great inconveniences 
might arife from changing the poffeflion, fuch as felling timber, 
l^c. and it was fatd the Common Pleas made no difierence, and 
.they would not; and the rule to fet afide the judgment was made 
abfolttte. Ikhhs v. Papr^ Eqft. 7 G. 2. Str, 975. 

4.' A judgment in ejei'-tment had been regularly obtained by the 
plaintiflF againft the cafual ejedor by default, and the lai^dlord of 
the preniifes moved to fet it afide, becaufe his tenant had not given 
lum notice of his havine been ferved with an ejedment. On 
the other fide it was infiued, that this was a matter merely between 
the landlord and his tenant, which could not afieA the plaintiff's 
Regular judgment, fiut the court were clearly of opinion, that 

|Iie po^flion quglit npc to be ^hanged by a juden\ent in ejedr 

wentjj 
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menu where tbri-c had been no trial or epportunitf of trying, 
though die obtaining the judgment might be owing to the default 
or even treachery of the defendant's own lenant. The judgment 
was fet afide. Dof ex ditn^ Trouj^ton v. Roc^ Mich. 7 G. 3. 
Burr* 15^96. 

^vincr 354. (Z) Writ, of Error. 

1. IMMEDIATELY after judgment w^is given in court for the 
^ plaintiff in ejedtment, upon a fpecial verdid, the defendant 
delivered into court a writ of error coram nnbis^ and the court in- 
quiring what error was to be afTigned, the attorney told them^ 
infancy in the defendant, who had appeared by attorney, that being 
error in fa£t. But the court (aid, the defendant ought not to be 
allowed to aflign this error in ejcditment, for he comes in of his 
own accord, and prays to be made defendant, which the plaintiff 
cannot oppofe : and they faid, it was an abufe upon the court* for 

(4) The which the attorney ought to* be committed [a). Goodrig^bt v. 

comt,how.. ff^rigk HiL -xG.l. Sir. 25. 33. 

Cd the record to be amended, sod the de/cndint nude to appear by guardian. Str. 33* 

2« The death of the plaintiff in eje£lment before the day of ttjfi 
prius was aiBgned for error, and the court held it to be a contempt, 
for every one knows the piaijitifFis biit nominal, and if a real per- 
son, yet his releafe is a contempt. Moore v. Goodright^ fiojl. 
4 G. 2. S/r. 899. 

3. £je£lment, and judgment given therein and affirmed, npon a 

writ of error. In an a£lion brought upon the Recognizance (en« 

tered into in purfuance of the ftatute i6 Car. 2. r»8.) agaioft the 

fureties, the defendant pleaded no damages occurred ; the plaintiff 

replied, a^d (hewed a breach in non-payment of i8/. for cofts upon 

the affirmance of the judgment. Upon defendant's motion, it 

was referred to the Mafter to fee what was due, and thf plaintiff 

infifted that the Mafter was to inquire into tha mefne profits as 

well as the cofts, which the court agreed in s for the cafes of ftay- 

jng proceedings ftand upon eqditable confiderations. Doe y. 

jRoMcbfi Eajl. lo G. 2. Rtp. temp. Hardna. 373. 

Vidt Farfide 4. The landlord appeared without the tenant, and after Terdid; 

ex dcm. -fQf the plaintiff be brought error, upon which the plaintiff moved 

cie^k ^wt ^^ ^^^ ^'^^ execution, which the court refufed to grant \ for though 

others r. it is left to their difcretion, yet that can onlv be a legal one: The 

T^^'^^' acl 1 1 G. 2. r. 19. / 13- intended to put the landlord in place of 

i/g. 2! <^^ tenant, that he fliould not be ftripped by any ad of the tenant; 

BarneMo^. and it ought to bc confidered as if the tenant had brought error, 

7*d had*" which would undoubtedly be a fuperfedeas. Jones v. Edwards^ 

ibldehim- Mich. Ip G. 2. 5/r. 1241. 

ielf defendant upoo the tenant's refufiog to topear, inftcad of the cafual ejef^ori igaioft whom jodsmeot 
hid been 6gned iax waq{ of appearance, and judgment b<-ing obtained againfl the laoelord, the plaintiff 
moved for leave to take out execution agAinft the cafual cje^or, he being retrained from fo doing 
without fucb l^vf by the ru^ always made in coafe^ttcace of Uie J 3th fc£l. of the ftat. 11 C, 1. c. 19. 

httt 
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but which v»;rantc<) withoatafiy caofe^ewn again (I ity ootmcbftaDitog thalaBdlor4 had, in f»6k^ 
T:gulai!y I'ued out a wrii of error before the plaintiff bad trudt Ins muiion for fuch leave ; afterwards tb« 
landlord came and mo-.'td to fft afi4« the writ of pofleflion as being irregolar ; but the court were ef 
•piDion that the day of fliewing cauie againlt the (ilaintiA'^s rule tor leave to fue out execution, wai 
the proper time for him to have fbcwn his writ of error as cauTe againft it, and that having omitted t» 
d-) fo he had loH his opportunity of flaying the executioni therefore that the execution was rcguUr^ao^ 
oaght xsot CO be fetafide. George ex dem. Bradley Sc ah v. Wrfdoni, HiL 32 G« t. Burr. 756. 

5* It was agreed, thatf a writ of error could not be taken out 
in the name of the c'afual ejedJor, GA?rge ex dem. Bradley et «/• 
V. H^i/dom^ HiL 3! G. 2, Burr. *J^6. 

6. The court (5. R.) obliged the plalntilT in error (in parHa- 
mcnt) to enter into a rule not to commit wafte or deftrud^ion 
during the pendency of the writ of error. Wbarod t. Smart ^ 
Mich. 6 G. 3. Burr. 1822. 

7. As in the C. B. there is no need of an original, fa in th« 
K. B. there is no neceflity for a latitat or hill of ejc&mcnt, but the 
party mud file bail before he can proceed. He muil alfo file a 
bill of eje£lment beGdes the plea roll, in cafe a writ of error be 
brought before errors are afligned ; the reafon iS| thf t the court 
has no authority to proceed in ejc(Slment by bill unlefs the de- 
fendant be in cuftody, and therefore by the rule bail is ordered 
to be filedj that the court may have authority to proceed. They^ 
do not, however, file a bill in the olHce againft fuch perfon'ad a 
prifoner of the courf, fuggefling that he is delivered to bail, be- 
caufe he is bound by the rule to receive a declaration, and fo 
they need only make up the plea-roll until a writ of error be 
brought ; though they mud file their bill of ejectment, becaufe 
in the writ of error no notice is taken of the rule, and therefore a 
bill mud be filed againft the perfon as a prifoner of the court, 
that a proper perfon may appear to the fuperior jurifdi£tion, and 
a proper fuit be commenced againft him. Runnitigton^s EjeEl. 204. 

8. The tenant in poifeflion not appearing at the trial to confefs 
leafe entry and oufter, judgment was entered againft the cafual 
eje£lor. ^., an attorney, brought a writ of error. in the name 
of the cafual ejedior, which he was ordered to nonprofs at his 
own expence, and .pay cofts^ but was excufcd from further cen- 
fure, it appearing he had been mifinformed. Roe^ ex dem, Hum^ 
pbreys r. Doe^ Triru 13 G. 3. B$rnes, 181. 

(A. a) Confefling Leafe, Entry, and Oufter. »y"»3yS' 

u ^ H £ confefiion of ieafe entry, and oufter, will only ope- f^idt Bmr. 
* rate to the purpofe for which the ejeQment is intended, ^^7» ^^^ 
and is equally fi£litious with the eje£^ment itfelf ; for it would 
be of extreme ill confequence that fuch a proceeding (hould give 
a feifin to the defendant in eje£iment fo as to enable him to levy 
.a fine : per Lord Hardwtche in Brereton v. Gamulf 2 Atkins^ 241. 

2. Though the defendant confefs leafe entry and oufter, yet In cafe tbs 
he rnay deny that he is in pofleflion of the premifes, for which {*°^*?i 
the plaintiff goeS| and put the plaintiff upon proving it; and if he oudede^ 

cannot 
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lendaiitiii. catiBOt he %ill be nonfaited. Bull. Ni. Pri. ito. Said to faavtf 
Head of hit ^^n determined in a cafe referved. of Smith and Man^ Trin* 

tenant, the yr^ i . 

fbiotiflf aiCr,3. 

Bttft prove hit tenant in poiTeflion, for die defendant doet not, by entering into the rule, confeft himleir 
to be itndtord of any premifet but of fuch as were in the poiTeflion of fuch tenant. Bull. Ni. Pii. t lo. 
cttes Smith v. Man. Howerer, it hu been faid, that if there be but one defendant at tenant in poflef- 
flon, the plaintiff need not prove him in pofleflion, becaufe if he be not, why did he enter into the rule« 
Soil. Ni. Pri. xio. citea Doe ex dem. JeOe f. Baecbut, Mioh. %o G. a. IC. B. at fitdogt. Cit«4 
""' * "?> NI. Pri. 453. Std, qu.f 



3. It feems that if the defendant In an inferior court enter into 

a rule to confefs leafci ^c, and the caufe be removed by habeas 

corpus^ and the judge of the inferior court grant an attachment 

againft the defendant for difobedience to the rule, the fuperior 

court will grant an attachment againft the judge for exceeding 

his authority, and obftruding the bufinefs of the fuperior courts : 

the defendant, it is faid, is not bound by the rule he entered into 

in the inferior cc^urt, fuch rules being confined to the pra^ice of 

fuperior jurifdiflions. Runnington*s EjeSment^ 152. 

In tbeK. B. 4. Judgment againft the cafual cje£tor is always granted, unlefs 

^^*ftM are" ^^ tenant in due time (that is, within the time allowed for his 

fituaic in appearance) enters into the common rule to confefs leafe entry 

London or and ouftcr. But if the tenant or his landlord wiOies to defend 

imd^llf no- *^^ aftion, he muft, within that time, conftitute an attorney who 

tice requiret Will make out the common rule, and leave it, with the general 

• the tenant Ifluc, at a judgc's chambers in the K. J?., or at the prothonotary's 

Sc*fi?ft da^J^ office in the Common Pleas- This rule is, in fubftance, nearly the 

or within ' fame in both courts, and the purport of it is, that the tenant or 

the Era four other dcfctidant (hall immediately appear, receive a declaration, 

mctterm^ plead not guilty, in a plea of trefpafs and eje£lment, for the tene- 

the piaintW ments in queftioti, and that upon the trial of the iflae he (hall 

Ihoaid regu. confefs leafc entry ^nd oufter, and infift upon the title only. The 

fwjudg^t ^^^^ of ^bis rule being to bring the matter to the mere queftion 

againft t)ie of the plaintifTs noiTeflbry title. Runnington^s EjeBment^ 190. 

cafual ejec* 

tor in the beginning of that term, and then the tenant muft appear within four dayt inclofive afker the 
motion, or the plaintiff will be entitled to judgment. If, however, the motion be deferred till the latter 
end of the term, the court will order the tenant to appear in two or three days, and fometimes imme- 
diately, that the plaintiff noay proceed to trial at the fittings after term ; though if the motion be not 
made before the laft four days of the term the tenant need not appear until tvvo days before the efloio day 
of the fubfequent term. And ihould (he notice in fuch cafe require the tenant to appear in the next 
term, generally, the tenant hath the who'c of that term to appear in; In the Common Pkat, if the 
premUes are fituatein London or Middlefex, and the tenant have notice to appear in the beginning of the 
term, the plaintiff cannot talce any thing by bis motion for judgment againft the cafual ejedor for 
default of appearance, unlefs fuch motion be made within one week next after the firll day of every 
Michaelmas and Eafter terms, and within four days next after the 6rft day of every Hilary and Trtahy 
terms. But it has been holdcn, that this rule does not extend ro the cafe of a vacant poffeffion under 
the ftat. 4 O. &. In country caufes, though the declaration be delivered before the effoin day of Eafter 
or Michaelmas terxc, yet the tenant in both courts is allowed till four days after the next iffu^ble term^ 
vis. Hilary or Trinity, to appear ; and if the caufe arife in Cumberland, or any other county where the 
aflises are held hut once a year, the tenant is not compellable to appear till four days after the teim 
preceding the affiles. But in the K. B. the plaintiff muft move for judgmeift^the fame term in wluch 
the tenant has notice to appear, Aough the pradlide is different in the C B., for there he may move 
lor judgment at any time during the cext iffuable term. Runnington*s Ejedoient, 165, i6(. 

In the cafe j[. XJpon a qucftion. Whether, in the cafe of tenants in com- 
vV^^r "^^"* ^ afinal entry be ncccflary to be prorcd, or whether the 

13 confeffioB 
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tonfeffion of leaC* entry and oufter be fufficient^ without any HiLnO.s. 
m£lual proof of it i Lord Mansfield delivered the opinion of the «*'^ f«' 
court: — That where there was no proof of a£lual ouftcr, no ^^^^ -^ *""' 
a£^ual oufter can be fuppofed, but that flight proof would be fuf- Oates r* 
ficicnt to be left to the jury. However, though no aftaal oufter ^^***^'*» 
can be fuppofed^ yet the confeflion of leafe entry and oufter is aiTaftuai * 
fuScient to bar a nonfuitfor want of proof of adual oufter. The entry wts 
meaning of confeiling leafe entry and oufter is to bring the ^"J^*" "<- , 
matter to the mere queftion of the pJaintiflF's pofleflbry title, ^eftatuu 
To avoid .a fine there muft be an adlual entry, and the demife it Ja. i. 
cannot be carried back beyond the a£tual entry. In all other \i}\^^^ 
cafes the confedion of leafe entry and oufter is fufficient. And wordaAlon, 
io it is oor fettled that it is fufficient for ^n ejedlment brought inthacftat., 
upon a cbndition broken. As to the particular cafe of a tenant ^**^'** ".^l.^ 
in common, his lordlhtp faid there were cafes enow to juftify ment. 
the opinion of the court. And he faid it was fcarce poflible that y^detht 
a tenant in common fliould bring an ejeftment, but where there !^^^'^ ^^^ 
was an aftual oufter. Therefore the opinion of the court was, where Lord 
that the confeflion of leafe entry and oufter was fufficient, in the Holt fays, 
cafe of a tenant in common^ without proof of an a£l:ual oufter. of «n"ntlti 
OattSy ex dem. Wigfall^ v. Bridon and another^ Eoftery 6 G. 3. common 

Burr. 1 80c. ^ there muft 

^-^ he an B^ua! 

•utter of one by the other, or t\k he Hiall not be compelled to confefs leafe entry and oufter. And 
v'tdt what was faid by the Lord Chtncellor in Prince ▼. Heylin 1 Atkins, 49]. 

J}«t Lord 'Mansfield quotes the woids of Lord Holt thus:— << He ibaJl not be compelled when be 
** does nor difpute the title; but where he does difpute it he fliall be compelled to coa£:fs leale entry 
^* ifld oufter.** Burr« 1897. But io 7 Mod. they arc at above ftated, 

6. The defendant not having confefled leafe entry and oufter S. P. in 
at the trial, the plaintiflTwas of courfe nonfuited, and immediately C* ^•<*e'«'- 
after entered up judgment againft the bafual ejedior, and tooic out tra, the 
a writ of pofTeflTion before the poflea came in on the day in bank, queftion 
Upon which a rule was obtained, calling on the plaintiflT to (hew Jf'"^' Y^*" 
caufe why the writ of pofTeflion (bould not be fet afide for irregu- mem could 
larity, and the pofTeflion rcftored. * The court were pcrfeftly *>« figned, 
fatisfied of the irregularity, and cited 2 Lilly^s PraEl. Reg. 423. *f**p*|J2non 
However, as there appeared no reafon why the leflbr of the taken out 
plaintiflT was not ultimately entitled to recover poflelTion, it was ^^^J^ *he 
agreed that he fhould retain it; and it was referred to the Maftcr jhe'court'* 
to fettle what damages the defendant had fuftained by the prema- after taking 
ture ifluing of the, writ of poiTeflion. Doe, ex dent. Lord Pa/" tj'netocon* 
merjion v. Ccpeland, Mich. 29 G. 3. 2 Term Rep. B. R. 779, tkc^raaice 

to be that they might. And the C. J. obfervcd, that there was lefs poiTible inconvenience in this 
fri^ce than otherwiTe. He alfo obferved ihc difference bctwren the conf::nt rule, and the condition 
ruiei the latter ezprefJy ftays execution, but by the other it it exprefsly confenced, that judgment 
may be entered in default vf defendant's confeiling leafe entry and oufler. Throgmorton ex dem. 
fdufix V. Eentley, HiJ. »/ G. 3. i Term Kep. B. R. 7S0. io note (<). 
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jVwwm* (A. 2) Rules and Notes as to Eledions. 

T7I7HERE by a ftatute a penalty is given againft receiving 
• ^^ money in conG(|eration of re-payment of auy fum of money 
0n chances relating to the lottery ; an agreement by which, in 
conCderation of a fum of money received, one undertakes either 
to pay a fum of money or give an undrawn ticket, upon the draw- 
ing of a certain ticket in the lottery, is not within the ftatute ; 
for the perfon who is to perform has. the ele^ion, whether he 
wiU pay the money or not ; but if he ele£t to pay, it would be 
thereby converted into an abfolute contra£t for the payment of 
ntoney, and fo make him liable to the penalty. Laytan v. Pearce^ 
BougU 15. . ^ 

See Conditions and other proper Titles. 
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jf-xte, }64. (A) Who fhall have them. 

/> H. being feifed of land^ in fee demifes them to J. K. for 
^* 99 years, determinable upon two lives, with provifo that if 
J'K, fhould let the premifes otherwife than from year to year, 
and that only to pafiure and not to tillage^ and that if they (hould be 
fo let without licence from C. ff., it ihould be lawful to C. H* 
and his heirs, C9*r. to enter. J^ K* enters and demifes to W* for 
one year, without licence obtained from C.H.^ and fo from year 
to year, at will, iTo long as the eftate (hould continue. The 
tenant ^.ploughs and fows the land while his intercft at will 
fubfifts; afterwards the leafe to % -AT. expires j IV. quits pof- 
fefliony but enters to reap and take the crop. Trefpafs being 
brought againft him, it was held on demurrer in C n, that the 
provifo coold only operate during the continuance of the leafe; 
when that was determined the provifo was gode ^ and the plain- 
tiff 
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^fr )iaTing t&ret been in poffcffion bjr right of entry for the 
condition Droken, can have no advantag^e tbereof; and the dc- 
itDdantt ^ho ploughed and Towed the land; hat. in law and 
juftice a right to take the emblements^ Joins v. Whitley^ 
3 Wlif. 127. 

For rtoirc oF Embleftietits in general, fee i)evife and other 
pirpper Tkles. 
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(li) What judicial iPrivileges lie fiiall have. ^vtner 394. 

f . l^ECESSARIES for the wife of an infant are neceffaries for 

^^ Kim ; but, if provided in order for the matriage, he is 

90t chargeable, though Ihe ules them afterwards, iumer v. 

2. Goods, which were not fteceflaries, being fold to an infant^ 
he aftet full ^ge ratified th^ contra^ by a plOmiTe to pay } he is 
bound. ISoutierion v. Whttiocky I Str» 690. 

3. An infant may fue on a contra£^ of a mattiage with a pet* 
foQ of full ag<, although the reihedy i)s not mutuat ; for thd 
contraft was beneficial to the minour. HoU r. Ward Clar^ncieux^ 

4> An infant caftnot be chatgcd for goods deliveted to trade 
with. Wy/miaU V. Champion, 1 Str\ 1083. 

5* Generally^ whatfoever an infaAt is botlnd to do byja^, the 
£ime ihali bind him, albeit he doth it iVirhoat fuit at law. C^* 
Litt, 172. A. died per hoitd MdnsfiM^ 3 Burrt tSoi. 

S. A^s of an infant, 5i(r hich do not touch his Intereft, but take 
cfie£l from an atithority ^rhicb he is tnifted to ezercife, ar» 
biadrng. Per Lord MMsfitld^ 3 Burr. 1 80 1 . 

7. The privilege of infants is given - them as a ihleld for thefr 
tiroteftiDn againft ^tnrdng) and (hall never be turned into an 
•Akifive weapon bf fraud or injuftice. Ibid. . 

8. A joint warrant of attorney, to confefs judgment, by ail 
infant and anothet, may be Vacated againft the infant Only. 
Motuux ▼. &u AuUn^ % Bbckft. Rif. 1133. diP. WUmtir. 
V, B. R. H. 376. 

9. All infant was elcAed ^ bilrgefs ot JPottfiHowtb, and tnougb 
not fwom in till of age, it was held bad. Rm r* CarUfg 
Cnup. aao. 

to. Grants by deed, which take effed by delivery fh>m the 
hand of an infant^ arc only voidable. Z^uch yJ'Jhar/$m^ 3 Bmrr^ 
i794* 

Vol, IV, E 
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C A ] (H. 2) AdKons. Liable to Adions or Suits, in what 
9^^^^^^^' Cafes for Torts, f:fc. 

la the cafe t. |N t^umffit the plaintiff declared at executor for 150/. 
Ch^h^fl" ^' affcffed for a fine for the admiffion of the defendant to a 

Yites, J. ' cuftomary tenement called D., within the manor of jf., of n^htck 
fiiid, chaelf the teftator was lord. The defendant at the time of his admif- 
^ w^'ft'ii ^^^ ^"^^ about fix years old, and about two years after he came 
an in&nt be ^^ ^ig^ ^he adion was brought. The defendant, his guardians, 
ihrui4 ha?« or their under-tenants, had been in pofieflion of the premifes 
aftHonrnj?' from the time of the admiQion to the time of the commencement 
ttinabie. ' of the a^lion. A verdifl was found for the plaintifT, fubjeA to 
Debt per. the Opinion of the court, on the queftion. Whether the aAion 
»ot iiTbc!!' would lie againft the defendant, he being a minor at the time of 
<tnfe«n in- the fine being aflefied ? The court were clearly of opinion that 
fant cat not the aAion was maintainable. Eveiyn^ Bart,, Executory v. Chi* 

ui'Xt '^fi"^^ ^^ ^'^'''- 5 ^''' 3- B^^r. 17 1 7. 

afTumpfit he thought il^»iil4 Hey «• the infant coatiniied t» hold aad enjoy the eftate. He dted Kiitoa 

^. Elliot, m 1 Bttlftr. 69. Vidt Burr. 1719. 

inafluiDpfit 1, Kti infimul computaffet lies not againft an infant, thoueh the 
the arft Particulars of the account were for necefiaries ; for an infaut 

ount in the * -., *it/fr-«t_ 

deciaratton Cannot agree to any luch account, and xxit afftitn^tt is upon the 
waa on a account, Barilitt V. Emery^ HiL 2 G. 2. I i^erm Rep, S. R. 42. 

yromUToTf ^^^ 

sole for lol. ^ ' ^ . 

given by the defendant to the plaintifTfor board and lodgug, and for teaching and inftraainf the defind- 

ant in the bufinefs of hair-drefling. There were other counts for oeceHiiries, for work and labour, money 

paid, dff. and &A.aAfeciebnt ftaied. Plea^ infancy. Rcpltcafion folr occeflSmMy tb which there wat a 

demurrer. And the defendant had judgment, which appeared t» be giveh thtefly with refpeA to tho 

count on the irfimul comfytaJ/§t, for the plainttff^s c^unfel wat defiied to confine himfelf, in argument^ 

to that point. And the plaintifT bad liberty to aibend oil payment of coftt. Truemail v. Rurft, Mkh* 

96 G. 3. I Temi Rep. ft^ R. 40. 

It feems that in replying to a plea of infancy the plainti/f muft ibe«f enough in the rcplicatjoa td 
maintain every part of the declaration, and if a replicitioni which h cntirCj be bad as to part, it is bad as 
to the whole. /^. 

Jt frems to be a gffMral ivltieiplCf that if an agreement be for the benefit ai an nfaat at the tiae it 
Aall bind him, he cannot avoid a leafe which is for bis own benefit* ptt Builer, J. in Madden v« 
White, Mich. 28 C. 3. % Term Reg. B. R. 161. 

9vinttS98 . (H, 6) Adibns. How they muft^be fucd. By 

Attorney or Guartliati. 

Trrorof a I. tT was held that no admifliOn is ncccflary to fuc by prochein 
judgment in 1 ^^„ although it has been ufually done. Forwards, Bedvif, 

l;efpift?and ^'Vl 2 G. I. Rep. Ca. PfoB. C. A II. 

by one in rant a^alhd another; verdift^rv. fun. and afligned for errbri that whereu the plaint) ff* had 
appeared to profecute this fuit by one K. her next friend, as one fpectally affigned by tlie court \ ^^ thtf 
laid K. was nevcl' afllgntd, aor doei 4ny fuch Admiffion appev* upon reeded. Stdptr ntr, thg ^nAice 
of thi- court wariaotB a general admiflion» and there is no inconvenience in it j It aoDOunta to the famo 
thiag whether tlie adm'tfeoti be general, or particular, and no reafon can be givea why it ihould not be 
one wa|> m wtU as ibc other, Aicbor T. Frowdcj £aft. 6 C. i. Str. 304* 

2. Cafe 
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il% (tdte upon jTeveral promifes againft two executors, upon a 
^romife by their teftatbr ; they plead quod ifft mn ajfumpfirunt^ 
to which the plaintiff demurs; and, for want of a joinder, there 
IS judgment by default; and, after enquiry, there is judgment 
for the damages de bonis teftat§ris ; and, as to the cods de bonis 
prefriiSf they are remitted. Upon error in 5. iJ. one executor 
only appears, and prays fummons and feverance of tlie other ; 
upon which there is a judgment quodfequatur filus ; and then he 
afligns for error that he is an infant, and has appeared by attor-* 
ney. And the judgment was reverfed ; and there is this dif*- 
tioclion, that if they had been plaintiffs, the one of full age might 
hare made an attorney for both ; but where they are defendants 
he cannot. As plaintiffs, they could not fever in declaring, 
which they might do in cdeading a.s defendants. Frefcobaldi v. 
Kinafton^ Mich. I G. 2. o/r. 783. 

3. One of feveral defendants arreted on a capias in nvitherfiam^ 
after an elongaverunt returned, on a plurics in bomine replegiando^ 
being a minor, was admitted to bail by guardian, and the guardian 
entered into a recognizance for the minor. Wife Isf Ux. v. Lanv^ 
tense and others^ HiL 6 G. 2. Pra^. Reg. C. B. 224. 

4« Plaintiff appeared for the defendant according to the ftatute, FHi Ship« 
as if he had been of full age. Defendant brought a writ of error, ^^^ ^om'** 
whereupon plaintiff moved to ftrike out the appearance in perfon, ^^"q ^J 
and that the defendant (hould appear by guardian, or in default a Wiif 50. 
that the plaintiff might do it for him. The court thought the j^J»'«t*?« 
application too late. Kerry y. Cade, Mich. 14 G. 2. Barnes, 412* m^mtn^' 

tiooed by the court* 

5. A capias being ferved on the defendant, an infant, with Stone v. Ac- 
notice to appear by his attorney, the defendant appeared accord* woiu Trio. 
tng]y,,and infifted, that having done fo agreeably to the notice scr. /or's. 
ferved, he had done all that could be required of him, and re- Shipman r. 
fufed to appear by guardian. For the defendant it was argued stews,Hil. 
that the ftatutes 12 G. 2. c. 29. and ij G. 2. c. 27. relating to rwilf.*^©. 
fervicc of procefs, did not extend to infants ; and that the plain- S, P. 
tiff's caufe of adion being for an affault, was out of the (latutes. 
But the court made the rule as prayed by the plaintiff, it being 
the conftant pradice. The general rule is, that a defe£livd 
appearance muft be fet right. Gladman v. Bateman^ Mich. 
20 G. %• Barnes, 41B-. 

(H. 7) Dum fuit Infra JEtatem. Lies iir what p^ner ^ou 

Cafes. 

TT feenu an infant cannot bring any writ analogous to a dam 
* fuit infra ataitem during hit minority ; and the rcafon is, 
that his eled^ion may not be bound by the judgment. Per Lord 
Mansfield^ C. J. in Zwcb <¥• Parfons, Mich. 6 G. 3^. Barr. I BoSi 
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^viiicr4<3Q. (M) Pleadings. 

s,c.9Via. I. lN affumpfit for a farrier's bill, the defendant pleaded infancy; 
Abr. 39X, A xo which the plaintiff replied, that the phyfic, feTr. were 
'^ ^* ^ nf ceffary for the horfes of the defendant. The defendant de- 
murred, and* had judgment ; for the matter inquirable under the 
replication is not, Whether the phyfic was neceflary for the infant? 
but, Whether it was neceflary for the horfes ? Whereas, Ic (hould 
have been replied, that the phyfic, ^c. were neceflary for the ufc 
of the defendant, or that it was for the horfes of the defendant, 
kept by him for his neceflary ufe; in both which cafes every cir- 
cumftance would have come mto confideration. Brookes v. Cronvfe^ 
Mich, 12 G. 2. Andr. aay. 

2. To an a£tion for goods fold and delivered, the defendant 
pleaded, amongft other things, infancy. The •plaintiflF replied, 
that after the defendant had attained his age of 2i years, he 
ratified and confirmed the feveral promifes and undertakings, li(,\ 
to this the defendant rejoined, that he did not, after he had 
attained his age of ai years^ratify and confirm the promifes, lie. \ 
and thereupon iflne was joined. On the trial the plaintiff proved 
a promife by the defendanti and refted his cafe there. And 
Butler^ J. thought it fufficient, and diat the proof of infancy lay 
on the defendant, within whofe knowledge the iz6c was* and 
who wi(hed to take advantage of it. The plaint! AT obtained a 
vcrdi£l ; bu( a motion was afterwards made to fet the verdift 
afide, abd enter a nonfnit, which was refufed. Batbmcl v. 
Carruihers^ Eqft. 27 G. 3. I Term Rep* B. R. 648.' 

3. It feems an infant cannot pray the parol to demur in any 
other ilage of the proceedings than at the time of pleading. Vidt 
Dorj/by V. Caftamef Mich. 31 G. 3. 4 Term Rep. B. R* 75. 

C ^ ] (N) Cafes in Equity as to Infants. 

— ■ 1. 1 jj _ 

. '• A Father left a confiderable perfonal eftate to two infant child' 
^ ren, and. madejus wife eiecutrix. A bill was filed in 
die infant's name by a relation, as procbein amj^ to call the 
mother, to aii account. On aflidavit of feveral other relations, 
that this fuit in the infant's name was out of pique, and not for 
the infant's good, the court referred it to a Mafter, who reporting 
the matter to be fo, the fuit was ftayed. 3 Wms. Rep. 14^* 
Da Cofta V. Da Cefioy Ettft. 1732. 

2. The procbein amy of an infant need not be a relation, but 
he mud be a perfon of fubftance, bee^ufe liable to coils, i ^^^' 
570. Anon, February 1737. 

3. There is no inilance of ap^vointtng a receiver of the rents 
and profits of an infant's eftate, where there is no bill filed; 
immediately upon the bill being filed, a receiver may be appointed. 
I Atk. 489. Anon» May 1738. 

ir- 4. \fTicrc 
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4- Where it U manifeft there has been an uncoaTcionable bar- 
gain made with an infanti before he comes of age, the taking a 
^ote of hand from htm in two or three days after he is of age, to 
fubftantiate it, is a principal ingredient with the court to relieve ; 
and a note obtained under thefe circumftances was ordered to be 
deliyered up to be cancelled, upon a bill filAl by the executor 
of the infant. 2 Atk. 34. Brooke ^^^ Ga/fy, April 1740. 

5. There is no inftance of the court's binding the inheritance 
of an infant by any difcretionary a£l of the court. As to per-* 
fonal things, as in the compofition of debts, it has been done ; 
but never as to the inheritance ; for that would be taking on the 
court a legiilative authority, doing that which is properly the 
fubjeft of a private bill. 2 Fe/l 23. Tayhr v. Phillips^ O&ober 
1750. 

6. Court refufed to difcharge guardians from the guardianfliip 
of an infant, upon their own application } but afterwards, upon 
petition by the infant, and confent by his relations and the 
guardi^s, the court appointed new guardians. Ambt. 14& 
Spencer v. Earl ChefterfieUj Jutu 1752. 

7* It was ordered that an infant, whofe relations were papifts^ 
(hoald be put to fchool, and that no perfon but proteftants (hould 
have accefs to him, excepting the mother, who was permitted to 
fee and correfpond with him under reftriAions. Amb, 306. Blale 
T. Lfigif April 1756. 

8. Tullitf an infant, being (titcd^n/ee of an eftatCj the defend- 
ant, his mother, (who was his guardian,) cut down a conGderable 
quantity of timber, and placed the money out at intereft for his 
benefit. The fon afterwards died under the age of 21 years. 
Bill by plaintiff, as his heir at law, to have the money conGdered 
as real eftate, and to be paid the Cime, which the court decreed ^ 
but where the guardian of an infant, tenant in tail^ cuts down 
timber^ the money arifing from the fale of it is pexfonal eilate'. 
Amb. 370. TullU V. 7i///!ff, February 1759- 

9. Infant entitled in remainder, under a reference to the 
Mailer, and order of court, purchafes her mother's jointure i 
and, having attained 21 years of age, gives a letter of attorney 
to receive the rents, and dies. The court, upon a bill by the 
mother^ as adminiftratrix of her daughter, to have an account o£ 
the rents and profits of the jointured eftate, was of opinion, that 
the purchafe by. the infant was to be conGdered as real eftaM, 
and difmifled the bill. Amb, 417. Inwoods. Twyne, 1762* 

10. The marriage fettlement of a female infant, is binding 
upon her, and no act done by her and the hu(band can avoid it. 
I Bro. Cb. Rep. 106. Durnfordy, Lane, Auguft 178 1. 

11. To bind an infant the marriage fettlement mud be fair 
and reafonable, and not tend to deprive her of every thing. I^ 
this cafe, the covenant in the infant's marriage fettlement, that 
whatever (hould come to the wife from the mother, or othenuife^ 
ihould be bound by the fettlement, was reftrained to what (hould 
come from the mother^ not to property coming unexpediedly from 

£ 3 other 
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Other quarters, i Bro. Cb. R^. 152. WtUiofi^ y. IFiOi am m^ 

Eafi. 1782. 

12. I he court does not ufualljr make any decree by confea^ 
where infapts are concerned, without referring it to a Maftinr^ 
to enquire whether it will be for their benefit ; but when oocQ 
the decree is pronounced, without that previou9 ftep^ the authority 
Is the fame as if it had been referred to a Mailer, and he had 
made a report that it would be for their benefit, So an order for 
ifnaintenance, though ufualiy made upon a reference to a Majfter^ 
if made wicjbout, would be equally binding. \ BrQ* Cb^ Rfp* 484* 
fTaUy. Bu/bby, 1785. 

13. A male infant marries an adult female, who by fettlementf 
, f ovenants, that her eftates (hall be fettled to certain ufes ; the inr 

fant is bound by the covenant of his wife. 2 Br9. Cb. Rep. 545, 
Slocombi y. GluUf 1 739. 

1 4. Where there are adult and infant legatees, Wbofe legacies 
are charged on a real fund, though the adult legatees have a right 
to have their legacies raifed immediately, either by fale or other* 
wife, if neceifary, and the heir offers the refidue ot the purchafe« 
money to be laid out, as a fecurity for the legacies given to the 
infants when due, the court will not deprive them in cafe of defi? 
^iency of recourfe to the eftate. 3 Bro. Cb. R^^ 19* Dickevfa^ 
y. P'tckenfon^ Micb. 1789. 

I j. Teftator having given legacies to charities^ and alfo a refi- 
due, in Bankjioci^ and having no Banijlock at bis deceafe, bu| , 
jKaving 3 per cent, annuities, which would fatisfy the legacies 19 
that (hape and leave a refidue, but if fold, would not purchafi? 
Bank flock to fatisfy the legacies in that form ; a decree was taken 
hj confcnt, that the legacies fhould be paid in 3 per cents, accord*, 
ing to the fums given. An infant^ net oppofin^^ his legacy was 
ordered to be paid in the fame mnnner. 3 Bro. Cb. Rep.. 420, 
Finch y, Ingiis, Jan. 1 792. 

16. Exceptions will not lie to the anfwer of an infailt. 4 Sre^ 
pb. R,ep. 256. Cppeland y. Wheeler ^ Mq^rch 1793. 

1 7. Twenty years not a bar to a bill of review by an infant or 
any perfoa under the difabilities fpecilied in the datutes of limi(- 
alions. 4 Bro, Cb, Repm 441. Ljtton v. Lytton, 1793. 

X 8. Settlement upon ?l female infant^ if not reafonable, thougl^ 
/nid to be in bar of dower, does not bind her ; and upon the death 
of her hufband fhe may cleft to take her provifion under the fet- 
tle men t, or her dower. 4 Bro. Cb. Rep. 500. Caruthers v. Co- 
fUtberSf Feb. 1793. 

19. An infant is liable for nf ccfTaries, but where z flranger ad? 
vancf s him monev, he will have a little rpore coufideration than a 
fruflee charged with the care of paying an infant a fum of moneys 
when he comes of age, would be allowed, i Fef. jun* 249^ 
jDetvis V. Auften, Nw. 1790. 3 Bro. Cb. Rep. 17 8. S. C. 

20. An infant not bound by bis covenant, i f^ff. jun. 31^^ 
^fibn^ v. Bo^eld^ Mflj 17^1. 
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(O) Equity ; where an Infant is Truftcc. ^v^na^ 

!• A N infant truftee may levy a fine under the 7 jlnn. c* ig.^ , 
-^^ empowering infant truftees to convey eftates, and the 
judges may take it« and it cannot be reverfed but upon infpe&ion^ 
aod daring big non-age ; but there are doubts, whether the judges 
would permit an infant trullee to fufier a recovery ; however, the 
court ordered, that all parties (houid concur in all. neceffary afts 
for the infant's fuffering a common recovery^ in order to make 
fnch conveyance effedual. 3yfri. 164. Ex purte Bowes. Julj. 

1744- 

2. A petition was preferred* praying that an infant, the heir of 

a mortgagee in fee, who was likewife a feme covert, might convey 

by tine u.ider the ftatute 7 Ann. c. 19. The Mafter reporting it < 

to be neceflviry, ordered accordingly. 3 Jik. 479. Ex parte 

Jdairlt April 1747. See Lord Chief Baron Comjns*s Rep. 615. 

3» An infant truftce bound to join in a conveyance within 
ftatute 7 Jnn. c. 19., but where the infant has an intereft in the 
eftate, or there is a doubt whether he h<is or not, it is not within 
the ftatute, and the court will dot determine it but upon proper 
fttit. 2 Vef. 559. Hawkins v. Oteen^ July 1754* 

4* Infant truftee under the (latute, being tenant In tail of the 
eftaite, ordered to fuffer a recovery, though the Chancellor doubted 
whether a privy feal would not be neceflary. Amb.6l^. Eat 
f4^e Snutbf June 1764. 

5* Infant truftee dire^ed to convey, though the eftate was 
abroad, being fituate' in the ifl^nd of News. % Bre. 325. Es^ 
f«ruProffir% Jprif 1788. 

(P) Allowances in refpeA of Infants. 9viotr4i7. 

I, 'T'HE court of Chancery will not mortgage a reverQon fot 
' maintenancCf l Cwt^ Rep. 494? Pierpoint y. Lord Cheney^ 
jUieh. 1718. 

2* Legacies given to the yoi^ngcr children| payable at 21, but 
in the will no notice is taken of maintenance for. the younger 
children ix) the mean time. They bring their bill to recover inte- 
reft, or fome maintenapce during infancy. Maintenance allowed. 
^ JFms. Rep. 23, Harvey v. Harvey^ M^lft- 17^^- 

3* l^ere the father is fuHiciently competent, the court will 
^ve no dirediQns with refped to an infant's maintenance ; 
whether an pfant {ha}l haye an allowance diiririg the lifetime of 
the fathcTf always depends upon the particular circumftarfces of 
the cafe, i AiL 51 5. Jad^u v. Jachfofit Eafi. 1737. 3 Bro^ 
416. Pulsford V. Huf^^i S. P. 

4. The court of Chancery^ upon ex parte applications, will 
3II0W maintenance for an infant, notwithftaoding thi(;c may be iio 

j; ^ C4u(c 
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caufe depending^ 2 Att. 3x5. Ex parti JVtttfiddy Jum X74l» 
— -3 Bro. Ch. Rep. 88. S. P. 

5. A gnmdfon not intitled to maintenance out of the intereft 
of a refidue given to him by the will of his grandfather at the age * 
cf 21. 3 Ati, 58. But/er ▼. Butler^ June 1743. 

6. In the cafe of a chtid, let a teftator give a legacy how he 
virill, either at 21 or marriage, or payable at 21 or marriage, and 
the child has no other provifion, the court will give intereft by 
way of maintenance. 3 Aik. 102. Heath v. Perrj^ July 1 744. 

7* It is the ufage of the cour( to refer it to the Maftcr to fee if 
the father be able to maintain his children. Wherever mainte- 
nance is allowed. It is always to be paid to the father out of the 
child's eftate, and the court will not fuflfer the father's executors 
to make deduflions for pad maintenance out of a legacy given hj 
the father to his child. ,3 Atk, 120. J^'^rys v. Jeffery, Trin. 
16 G. 2. 

> 8. Upon an application for maintenance for an eldeft fen, the 
court will make him a liberal allowance to enable him to maintain 
his brothers and fifters, coniidering him in loco parentis. 2 Ath. 
447. L^noyy.DuleofAtbolf j Atk.^iu Petre r. Petrep May 
1747. S. P. 

p. The father of the petitioner by his will appoints his wife 
guardian of the petitioner, his eldeft fon, and likewife of his fecond 
fon, till their ages of 21, and allots a maintenance for the fecond 
during his infancy, but none for the firft. Petition by the eldeft 
fon to confirm his mother guardian, and for a reference to the 
Mafter t6 confider of a proper allowance for the eldeft fon. 
Where there is a teftamentary guardian the court will not confirm 
him, or allow maintenance without a bilk 2 A^^* 5iB. ExpartA 
Records, June 1747- 

10. The general rule Is, where legacies are given payable at a 
' certain time, they carry no interdl ; but where given by a father , 
to a child, yet the court allows intereft. 3 Aik. 716. HearU v* 
Greenhanh and others^ May 1 749. 1 Fef. 308. S. C. 
' II. Lord Clive provided by his will n maintenance for hia fe- 
cond fon out of the real eftate; he afterwards gave large lega- 
cies to his younger diildren^ with maintenance out of the intereft. 
Lady Clive filed a bill to havc^the two allowances for the fecond 
fon during his minority. Reference to the Mafter to fee what 
allowance Oiould be made, the remainder to accumulate, i Bro. 
Ch, Rep, 146. Clive y* Walfi^ 1782. 

12. Afpecial dire£^ion to the Mafter in fettling an infant's 
.allowance to confider the birth of a pofthiimous child, refufed \ 

only a general reference granted, i Bro. Ch, Rep. 179, Burnet 
v. Burnett 1782. 

13. Mother married to a fecond hufl)and, not obliged to main<» 
tain the children bv thc'firft, but fhall have an allowance from the 
intereft of their -fortunes. 1 Bro. Ch. Rep. 268. Billingjlj v, 
Critchetf 1783. - 4 Brc. Ch. Rip* 223.- S. P. • • 
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14. Maintenmce not allow^dt where the parent Is of ability, 
ilthoogh dire£^ed by the wtlL Where the parent is reported noc 
of ability, the fums allowed (hall be only from the time of the re« 
port, not of the decree, i Bro. Ci. E/p. 387.. Hughes v. Hughes^ 

15. Exceptions will not lie to a Madeira report of maintenance. 
I Bro. Ci. Rep. 577. Ex parte Niebolh^ i7o4- 

16. Maintenance to a parent for an infant cannot be for time 
pafti if the circnmiUnccf warrant it, the Maftei; may ^onfider it 
in the rate of the allowance. 2 Bro. Cb. Rep. 23 1. 1 787. 

( Q^) Equity. In what Cafes the Parol (hall demur s^'^r^^^^- 

in Equity* 

1. D ILL by a bond creditor againft the defendant, a truftee o£ 
^ the eftate of %bn White^ (who had conveyed it to the de- 
fendant in traft to fell to pay his debts, and the incumbrances 
charged upon it, and then for his own right heirs,) to have the 
eftate fold, the prior incumbrances ptid off, and then to be paid hit 
debt. The heir at kw, an infant, and a defendant, inGfted, that 
the /ar»/ ought to demur; ordered accordingly. Ca. temp. Talb. 
199. &carth ▼. Cotton^ July^ 10 G. 2. 

a. Infant when of age entitled to nut in a new anfwer. This 
rule is founded upon the reafoning of^ali other courtai, where the 
^fWis allowed to demur till the infant comes of age. In equity, 
where the infant has hten pkuntifi, the court has in fomeyr^ in- 
ftances given him a day to (hew caufe, after he came of age. 

2 Atk. 531. Bennet v. Lee, Marcb 1742. a P. Wms* 40 x. 
Nafier v. Lady Effingham^ a Jttk. 531. note^ S. C. 

3, Janus Uveedale willed that, after the death of his wife, his 
eftates (hould be fold, and the money arifing thereby be divided 
between Robert Uveedaie and five other perfons. The widow 
having demands upon the eftate, filed her bill to have them paid 
by fale of the eftate. Robert Uveedale^ the heir at law, was an 
infant. Queftion, Whether the lale could be dircAed, as the 
parol would demur ? The court thought^ without breaking in 
upon the rule of thepanl dimurring^ that as there was a truft to 
be performed, a fale might be decreed ; the application of the 
money being what thv court ^ was principally to take care of. 

3 Aik, 117, Uveedale Y. Uveedale^ July 1744. 

4. Parol never deniurs but where the eftate comes to the heir 
by defcent. i Fez. a8. Beaumont v. Thorpe July 1747. * 

For more of Infants in general, fee Age^ Fines^ Guardian^ Ri* 
fowrietf and other proper titles. 
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9VioCT457> (F) In what Cafes the Entry ci oac fliall be for 
' another. 

AN a£)ual entry m^dc by » ftnngerj to take advantage (^ a 
condition broken, without any previous authority from the 
party entitled, but aflented to by her before the day of the demife 
laid in the declaratioa, is fufficient to fuficr an cjtfktntnX} and 
there is no occafion for the aflent being by deed or in writing. 
JTttcbel V. Jdants, 2 $tr, uaS, 

9Viner46o . ^Q, j^ Entry, Not ncceflary in what Cafes* 

J. ^HERE is a great contrariety in the cafes for ^op years 
^ backy whether ao adaal entry is nereflary* in order to 
ma^intain an eje£\ment for a claufe of re-entry for non-payment 
of rent. But we look upon it as haying been fully fettled tnr 
X703 by the opinion of all the judges, upon deliberation and con- 
iideration of all the cafes, that adual entry is only neceffary to 
avoid a fine ; and fo the pra£kicc has been ever fince. Per Lori 
Mansfield^ C. J. Gopdrigit v. Cafer^ DougL 468. yeniin v, 
Pritchard, C. B, Mich. 30 G. 2. S. P. Buil. L. N. P. 103. 

2* But it (bould feem that an a£|ual ^ntry is neceflary, in order 
to prevent the operation of the ftatute of limitations, ai Joe. 1^ 
€• 16.; and that the confie$on of leafe, entry, and oufter, within 
20 years, i$ not fufficient. JBfulL Z. lyi P. I02. Go^drirbt r^ 
Cafer3 Dpug/l j^6S. (9. i.) 

9Vinef47o* (O. 1 2) Sht difftifin. Writ an4 Pleadings («), 

|a) VUt lie. Brror. 



•dinEafter -P aftet thc fcaft of 5^ Micbail the Archangel 1752, all and 

ferin. that • ^ ^ _t ^ ^« 



It vat mov- I* D Y ftatute 24 G. a« c* 48. / 8. it is ena£led| that from an4 

•dinEafter -P 

the writ of every writs of fuminons tq warrant upon thc appearance of the 
fumnoBs in tenant to every writ of entry and writ of right of advowfon (hall 
iive COB* gQ^ |^» 1^ made and ab^idxtd to four returns inclufive* 

non rcco* * " . 

Tertei mtghf be teftcd in the Uft Mich, tenn, and made retumi^e iq the prtfenc Eafttr twai» infteid 
of the vfual courfe according to the ftatute, that ic flial) be tefled the i|th dajr inclufive from tBe return 
of the writ of eotry, and be returnable the 4th return after tlie return of the nrrit of entry $ the coii- 
leqoence of which is, tAat it muft be returnable either in the fame term in which it ia tefted, or at 
furtheft in the next term. But the court conceited that they had not power to malce fuch arulc, or at 
1^ as they could not forcfee all the coafe^uencii, it w«U4 be hishly im^nideat 10 authorise fuch a 



ftoomAp^* Btfiitrd tiemtndaat ir. Woodcock aod inotbcr Tfaaat, X«rl Cpwpg Voochee* £»il« 
sSG*3. Bbckft. isoi. S. P. Blackft. i%22- 

Id another ctfie th^ 4edioni« wu tefted the «6th Febraanr i777» iod icdted a unit oif fammoni re- 
tiuaaUe the firft day of Eafter term 1777. The warrant of atiorney waa taken at Bomhcy the 17th q£ 
I>eceiBber I7:[7. ^^ '^^> pi'<>pci'^T» ^ fotnmons ihquld have been returnable and the recorery had 
in Hilary term i778t whkii the diftaace rendered impoffible. Therefore 00 application to the Mailer 
•f the RoUa be oidcied the c^riitor to make out a writ of entry reiwrnable in Miduebsaa term 1777 $ 
vpoa which the officer made out a fummona retomable in Hilary term >y78, of which term the 
teoattt*a appearance wai entered. And thus they iaaparled from Hilary to Rafter* from Eatler 10 
Trinity, and Arom Trinity to Michaelmas, when the rccofery was arraigned t and '^ the vouchee were 
then livini it was apprehended fuch recovery would be valid ; bat if dead it would be erroneous* 
Gibbona Demandant v. Stevenfon TenanC^ and Stevenfon Voi^fhp^ Mich, jo Q. t. $lackft« fiat* 
?UiSid.ni3« Raym«70. 96. s Lev. 130. 

2. It was made a queftion, Whether a Qommon iteovery fuf- * 
fered of an advowfon in grofs and one acre ot land, on a writ of 
entry yiir diffeyin in Upoft^ was good in ppini of law ? Judgipent 
for ttie pbintiiF, the court refufing to hear any argument. Baylef 
V. The Univerfiiy of Oxford, Eaft. 33 G. 2. 2 Wtlf. i i(S. 

3. It was afligded for error, that the day of the return of the 
writ of fummons was on Sundajf the 13th May 1750^ on which 
day £• &, tenant in tail male and vouchee in the common reco- 
?ery, died without ifliie male of his body ; and two queftion« 
were mzAt^^firft^ Whether the judgment coiild relate to the 
cfibign day of the term, or to any day prior to tlie J3th of May^ 
the eflbign day of the return ? 2 J, Whether by law a valid judg«i 
ment could poflibty be given on the day of the return, being Sun- 
day ? It was held that the judgment was erroneous, and ought to be 
rererfedt Which judgment of reverfal was affirmed in the Houf^ 
of Loida* fimi/i V, Sroome^ Mich* 5 G^« 3* Burr. 1595* 

For more of Entry in General, fee C$nditiom, Defant^ Bf^» 
memtf Efiaie, FinfS, For/tituri, lUmitier^ ^^^Jhfh ^^^ other 
proper titles. 
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(C) In what Cafes Judgments fhall he reverfed with* 9Vfaer47e. 
out Zf Writ of Erron In what Court. 

]• A CriON of trefpafii againft two who fevered in pleading, 
^ and one of them (igned judgment oi nonpros, and fued 
Ottt execution thereon. Motion to fet afide the judgment and 
(xectttion, BuUtr^ J. faid, as the judgment was ot a former 
term it could not be fet afide upon motion, but muft be reverfed 
by writ of error. But the execution was fet afide. 
fluUcTf Trin. 23 G. ^. DougL i€^. {n. i^.) 

4 2(. A 



63 error; 

3. A defendanti who had been conviAed at fcfllonc on an in« 
diriment for extortion, removed the record into B> R. by certiorari 
between th^ verdid and judgment, and then moved for the judg- 
ment to be arrefted for fome obje£lions to the indictments but 
when the cafe came on for arf^ument the court refufed to go into 
the objedionsi and awarded a procedendo: and Lord Kenyon faid» 
that the defendant might bring a writ of error after judgment, if 
he were advifed that the record was erroneous* Rex v. D, Jach- 
fon^ mU 35 S. 3. 6 Tetm Rep. A R. 14s, 

9Vincr476. (D) [Rcverfcd.] For what Caufc. 

s. c. P«a. T^HE plaintiff was nonfuited, but died before the day in bank ; 
Reg. C. B. X ^^^ the defendant ligned his judgment after the plaintiff's 
*^^' death. It was moved to fet afide the judgment, fuggefting^ that 

it was helped by the \ 8 Car. 2. c. 8. ; but the court declared that 
this was not an irregularity, but error; and to be reverfed by 
writ of error only, and therefore denied the motion. Mifaubin 
V. CoJ!a^ Mich. 8 Geo. 2. Rep. Ca. PraSI. C. B. no. 

^vinetjjz /E^ At what Time a Judgment may he fo reverfed 
' without Writ. [Outlawry.] 

'TtHREE fevcral outlawries againft defendants had been pro- 
X nounced about a year paft, and tranfcribed into the Exche- 
quer. A rule was obtained to fhew caufe why thefe judgmcsits 
(hould not be reverfed at plaintiff's expence, the defendants^ at 
the time when the writ of exigent iffued, and (Ull» being beyond 
fea. On (hewing caufe it was urged, that the defendants had 
been abroad three years, and had ftayed there longer than their 
occa^oofi-required^ -and that fuch (lay mufl: be looked upon to be 
with a view to defeat judice ; that, if not, they ought to bring 
their writ of error* The court thought it difcretlonary in them 
to relieve by motion, or to put the parties to a writ of error, 
^ according to the circumftances of the cafe. As the outlawries 

were not fpecial, but only in trefpafs quare elau/um Jregitf the 
defendants had a right to reverfe them at their own expence, on 
* entering common appearaiice, and payment of cofts to the time 
of the revcrfal. y^Ay v. Stockvfell and another^ Mich. 27 G. 2. 
Barnes^ 324. 

9Vinef479> (F) Upou what Judgment. 

The mean- I. iF the plaintiff be nonfuit, and a judgment againft him for 
log of thii 1 cofts, error lies ia camera fcaccarU. Newell v. Pitkeon^ 

:;;:;::*«. ^w. 6 G. I. s/r. 23s. 

upon a judgment of nonfuit, and not that tbete ia a ground for bringing tt becaufe judgment has been 
givenilguoft the plaiatiff for cofti« Nolaa*i editi of Str.,a35. a. KUr Box ? ^ Beooet, Eaft, 30 G %% 



1 H*Blackfl. 432.**>Wkere AplaintifTwhohubeeo ftonfuited, aodhas^ufl^ent agalnd hlin for the coftc, 
Magt tsrtoy ic is apparent there cao be no error of wh'tcb he can avail himfelf ; for if rhe record 'vbcre ' 
manife^ly erroncousi be who has mtit default by fi^iiering a noofuit eui never have a judgment aftcr^. 
wards ifl his favour. Fer fiuller^'la Kemland v. Macauley, Mich, ji G« 3. 4. Tetm Rep. B. K.« 4^6- 

2. The court of King's Bench having allowed the return to, a 
mandamus, error was brought in parliament } but it was adjudged 
error does not lie ; and the writ was qujaihed. Rex y. Hearle^ 
Bafi. II G. I. S/r.628. 

3. A writ of error was brought in the Exchequer Chamber Bertiev. 
npoa an award of execution only, in ^ feu fa. to reyive a judgment ?'"?*'« 
in debt on bond ; and it was moved to qualh the writ, becaufe it noaU. c. 
could not be brought in the Exchequer Cft amber, unlefs it be tarn 

in reddHione judicti quam in ad/udicatione executionis ; for a judg- 
ment not founded on the merits of the caufe is not within the « 
ftatute 27 EUz. c, 8. And the whole court were clearly of that 
opinion ; and they gave lesve to the defendant in error to take 
out execution, which they* faid in tiiis cafe was the proper motion. 
Crow ▼. Maddockf Mich. I2 G. 2. jtndr. 287. 

4. Pending error, the plaintiff in the original fuit brought an 
a£UoD of debt on the judgment ; a rule was made by confent to 
ftaf the proceedings m the fecond action, on tlie defendant's 

giving judgment, with a (lay of execution till the writ of error *- 

(hould be determined. The judgment being affirmed, the defend- 
ant brought a new writ of error on the fecond judgment, Tho 
^urt, upon motion to quafh this ' fecond writ of error fal4, that 
no confent not to bring it was implied in the rule \ but it might 
be proper to be exprefled for the future in fimilar cafes. Wadi v« 
R^ers^ Trift. II G^ 3. Blackjl. 780, 

(H) In what Court [it lies.] s^'^t^^t, 

NO writ of. error . lies in B, R. from the court of the city of 
Lffndm. Vide Burr. 777. 

(I. ^) In Exchequer-chamber {a). ^v\wx^%^. 

' {a) yide • 
ftat. lyEltc c. t. mtt, letter (F}, pU %• f^. letter (O. c), pi. 2^ 

n npHE defendant in a writ of error motred the court of Chan- 
^ eery for zfitftrfedeas to the writ of error, on an affidavit 
that he had a reieafe of errors, which he could have no benefit of 
in the Ezchequef-chamber, for want of a power in that court 
to try the reieafe. But King, Lord Chancellor, thought it a great 
abfurdity to imagine that the court that is to hold plea on the 
writ of error, (hould not have power to do juftice, by giving the 
party the benefit of his reieafe. He thought they might try the 
reieafe, and award a venire under the fcal of the court pf Exche^ 

3uer; and, if they might, he faw no ^eafon why he (hould 
eprivc the party ot the benefit of a trial by jury, by enquiring^ 

into 



6* fl^mt 

iiito the yntiiitf of the rcleafe, upon a motion to fnperfecie mi 

writ. Oemets Serra v. Munez. HiL 2 G^ 1. Str. 821. 
n^ Cotfb. 2. The ^ords of the (latute of Eliz. do not confine the appellate 
^5* jurifdidion of the Exchequer-chamber to adtions by bil^ unlefs 

the e^preffion, << firft commenced there/' can have that operation* 

Viib Dough 352, («. 3.) 
A fiouiar 3[. A motion was made in B. R. to qua(h a writ of error, re- 
•ppiication moving a judgment in an a£iion qui tam^ upon the ftatute of 
Zvit mi^tf ^fury* into the Exchequer-chamber, on the ground that this fort 
HHktDtbtt of penal a£tion is not within the meaning of the ftatute i£//z.^ 
ajiit of which firft gave the writ ot error from the 3. R. to the Exche- 
wbich^.' quer^chamber. After argument, and the court having taken 
fttfcd (o en* time to confider,' Lord Mansfield^ C. J. faid, that that court and 
JJ^^ ^ sill the other judges were of opinion, that the writ of error could 
M^then to ^^^ he quafhed there, but that the application ihould be made 
tiic court of either to the court of Chancery, from whence it ifiues^ or to the 
chYmblr*' E*<^hequer*chamber, where it is returnable, Lhyd qui tarn v. 

where it wu Skutt, Eafi. 20 G» 3. Dougl. 350. 

Aecermiaed that the writ of error fiei to t^Kt court. Vide Don^* 35^. (n. 91. f .) 

4. An a'£l:iotl on the cafe againft d peer of parliament ^s 
brought in the King's Bench by bill; a writ of error was 
brought in the £xchequer*chamber, where' it was argued that 
fhe mode of proceeding was enor. But it was faid 6y £yrey C. J* 
that that qtieftiori afTeftiilg the jurifdiAion of the court (of K. B.}^ 
could not be enquired into before theni, as that is an exception 
to their at/chor1ty' in the original Inftitution of their court. Earl 
, rfLotifdale v. Littledale^ Mich. 34 G. 3. 2" Anjlr. 365. 

livtner^ (K) What PcrfoM fhalt have a Writ of Error* 
kV(c'£^) [And ia what Cafes jointly (^ )}. 

Itwasfaidy I. 'T^HE defendant was indided for a fcandalous libel againft 
that ■ writ A the government, and for want of appearance was out- 
graSteftr '^wcd. Whereupon, he giving notice to Ac Attorney- General, 
Miujafth moved for ^ wHt of error, which was oppofed, as not being 
;/'• (except allowed itr the cafe of the crbwti without the king's leave. But, 
and^onr,) ^^^^ argument, the whole court thought it reafonable and Juft 
and the true that he fliouid havc a writ of error. Tie King v. Eatbirj^ Mafi. 

mfimwhy ^.g, ,.. Fffrtrft. 37. 

one outlaw- ^ j ^t 

cd for trrafon or felony cannot have a writ of error without the king^i leave, 11, becaufe it it a coavit- 

tioo» and then he'has forfeited' aOl he hm to the crown. Vide Poitefc. 40. 

The defendant waa outlawed for the moidttr of^ the Duke <ff Hamiltony and it waa re%n«d't)»tK» 
Attorney-Geneial, who made hi ft rvport that a writ of erroc waa net cT dCAicd if thf- wiCwfloilNtt 
liviflf . Res v. Macartney^ Trin. %0* 1, clud Fortefc. 38. 

2!. Error to rcverfe a common recovery brought by baron an<f 
fbnrfcJ; claiming to be entitled, in common with t)tber8, to a 
remainder in fee, under a will, after the death of one, who was 
tenant in tail, and who was vouched in the recovery. The error . 
^ afligned 



affigned was, thtf death of the vouchee before judgment In 
nulla efi irratum was pleaded (which confefles the error affigued 
to be true in fa£l). It was obje£led for the defendant in error, 
that no one can maintain a writ of error upon a judgment, but 
otic who is either a partjr, or privy. This phtntiflF m error is 
neither, nor is injured oy the judgment. They Ought to have 
Ihewn in the writ of error, that he under whole will the feme 
claims the reverfion was feifed in fee, which the defendant might 
have traverfed. Bed per cur. — It is only required of the pl^intiiF \ 
in error to (hew the conne£iion and privity between the pcrfon 
agatnft whom the recovery is had, and the perfon who brings the 
vrit of error. The writ need not fet forth a complete title. 
Shtt^/hanks \i Ux* v. Lucas ^^ Micb, 31 G. 2. Burr. 410. 

3. It was held in the cafe ph 2.> that the remainder-man has a 
right, both ill law and juftice, lo reverfe a recovery, if it be erro- 
aeouOy fuffered. Ibidem. 

4. A plaintiff may bring a writ of error to reverfe his oWif 
judgment, where it is given for a lefs.fum than he has a right to 
demand. John/on v» Jebb^ Micb. 6 G. 3. Burr. 1772. 

(M) At what Time it may be brought [Before >Yi"^ l^^ 

Writ of Inquiry J, 6?^. 

s 

I. jT was moved to quafli a writ o£ error, becaufe it appeared 
^ there were 29 years between the judgment and the bringing of 
the writ, whereas the party is reftrained to 20 years. Per cur. — So 
he ii| but this will be to deprive him of the benefit of replying 
the exceptions in the ftatute* Higgs v« Evans, Trin. 3 G» 2. 
Sir. 837. 

2. The ftatttte 10 (2f 11 JiT. 3. c. 14. muft be pleaded as well 
as other ftatutes of UaaiUitions $ becaufe there is a laving of the 
rights of perfons mentioned in the a£k, as infancy, iic. which 
may be replied to take oflF the tStfk of the plea, and therefore the 
court cannot take notice of it merely as it appears upon the record 
itfelf. Per Lord H/trdnBkkii C. J/ in Street v. H^pitn/dn, Mich. 
JO G. 2. Xep. temp. Hardw. 34^. 

3. Upon (!ff6f to reterftf a qonliMfi reeo? eify fuffered at the 
gtftod feAons in Wates^ $ AtiM, the error affigvred was, that 
y. L. the tenatit in tatt, who was tooched as a feme fole, wa^ 
mttk tinder coverture, and afterwai^e^ died without iffue in 1739* 
Whcl^eupon the plaintiff*^ iK^ho was the reverfioner, brings the 
writ of error. The defendant in error pleads a bat by the ftatme 
10 9^. 3. C4 14., as. not biiAg a writ of error broeght within 
20 years after fuffering a recovery. To this it was repHed, 
that his title did not acctue till 17391 ^^^ ^^^^ ^ ^^ death of 
y* L. To this there was a deniurrer and joiirdct' in demurrer. 
Andy after feveral afgumentSf the cOurt {B.R.) determined tbat ^ 
the writ of tn^x did not lie, and gave judgment that the plaintiff * 

ibould 



^4 ^ttOti 

fhoutd take hotliing by his writ of error. Lloyd y. Taughun^ Triik, 

19 G. 2. S/r. 1257. 
8. P. Doe 4. A writ of error waa fued out and allowed the 31ft May^ 
"^•^y and on the fame day tt copv of the allj)wance was fcnrcd qp the! 
" Brace- plaintiff's attorney; final judgment was Hgned on the 14 Jun^^ 
bridge/ and execution fuod out on the fanie day, within four days aftei^ 
^^' which bail in error was put in* It was remarked that the defend-* 

sTermRep. ^"^ ^^^ ^^^^ ^"^ ^^ ^^^^ ^^ ^"^^^ ^^ ^^^Q* As tO Whlch it wasf 

B. R.xSo. {aid by Bu/Ier^].^ that the allowance of a writ of error, in the 
Ctt*')* general courfe of pra£lice> is not ferved till final judgment is 
a£lually fignedi and the words of the rule apply to that. The 
rule requires bail to be put in within four days after the allow-> 
ance $ but there is no opportunity of putting in bail before judge- 
ment is figned. As to the defendant's being too foon in fcrying 
the copy of tlie allowance, it makes no difference, for it only 
operates as an allowance from the time of figning judgment. 
The fervice of the allowance is only mslterial to bring the party 
into contempt, if be proceeds to fiie out execution afterwards^ 
for the allowance of a writ of error is of itfelf a fuperfedeas. 
Jaques V. Nixon^ Trin. 26 G. j. i Term Rep. B, R. 279* 

pvtnef ST>> (N) How the Writ ffiall be brought. 

jjiejeament i^RROR of a judgment, on an indi^lment for not repairing t 
"^ Jl'o highway. The indiament fct forth, that the inhabitants of 

on^verai iuch part of the three pariflies in Z). as the way lies in are bound 
defcndantts to repair* The writ of error was of a judgment on an indi£iment 
^^^biT ^^^^^ ^^^ inhabitants of the three parifiies in general, ad grave 
«rior;i>ot damnum of them; and for this variance the writ of error was 
the writ was quaflied. Rex v. The Inhabitants of All Saints in Deriy, Eajli, 
Sil/;« 12 G. 2. 5/r. ino. 

con) between the plainti/r and thofe two, whetett die fuit Aould \ai9t bctt defedbed H it itall j wif.- 
VpoD applJcatMQ to the court the writ lienor «m taeiidf d. Lady Ctft r.Titlc, HU« ift Q. i« Str* 4S|i 

9V>«g^5'5> (0) What fliall be a Removal of a Records 

^</e the cafe i:T> XCEPTION was taken that a record was not well rCftorfieil^ 

vf K?^ *« ^"^ ^f ^^^ **«"8 direaed to WiUiam Witched^ Chief 

Str. 316.' Juftice, and the return was WUIkm Witched^ iritliout adding his 

name of office. Forte/cue^ J. thought this a mtfterial l»bje£lion t 

but Raymond^ C.J. and Reynolds, J. heRI| that there^ being die 

words prout interius mihi predpitur^ it Was fufficient to fliew him 

to be the fame perfon to whom the writ was direAed^ Sultivane 

T. Seagrave,, Eajl. 12 G. l. S/r* 695. 

S. C. Rep. 2. Upon a writ of error from C. B. it was objeQed> that fb« 

temp. return was not figned by the. C* J.^ and therefore it was mo? ed 

Hardw.344. jQ ftay the proceedings^ the conftant pradice being for the C. J« 

to fct his ' hand under the aufwer on tiie bac]( of the wrii> . Sei 



ptr eur. — Though this may be matter of Irregularity In C. B. we 
can take no notice of'it, but muft proceed upon the record wh ch 
is indorfed refponfio Rob. Eyre militis capitalis injliciarii infra 
nom. • which may be the hand- writing of the Chief juftice. B/aci^ 
Hoood T. The South Sea Company, Mich. 10 G. 2. Str. 1063. 

(P) Record removed. What Thing (hall be removed 9v^»gr5^g* 

thereby. 

I. OY the words of the ftatute {Eliz.) the Chief Juftice Is to J^^/^Weft- 

^ caufc the record to be brought before the judges in the ^y** "^*> 
Exchequer Chamber ; yet the praSiee has always been to fend 7o.°i. ^'^* 
only a tranfcript, the original record remaining (till in B. R. 
V^ide DougL 352. («• 3\ videpoft. pL 3. 

2. Upon a writ of error to the Houfe of Lords from B. R. 
a tranfcript only goes up; and the record is fuppofed to be fent 

back again into B. R, 5 and, if the judgment be affirmed, that • 

court muft fue out execution. Per Lord Mansfield^ C. J. in Vicars 
▼. Haydon, Trin. 18 G, 3. Convp. 841. 

3. On a writ of error from C fl., though a tranfcript only is The Com- ' 
Temoved into B. /J., the latter court may award execution. lb. J"®" P'"" 

' lends up th; 

very record ; bat the King*s Bench only a tranfcript. Rutter v. Redftone^ Str. 837. tt vide in Tullj 
y* Sparkesy Str. S69. FiJe anttf pi. i. 

4. Upon a writ of error from Ireland^ in judgment of 4aw, After a 
the record is removed into 5. /?. here ; but in faft a tranfcript j^^^gaicnt la 
only comes over ; and, when the judgment is affirmed, a manda- ffom"ire- 
tory writ iflues from hence to the B, R. in Ireland^ reciting the land was *f- 
whole record and proceedings, and commanding them to do firmed here, 
execution; by which the caufe is reftored to that court. lb. v^n^'^ 

Bcnca here amended the declaration by enlarging the (erm, though the recoid was remitted to Ireland* 
VicAi ▼. Haydoo^ Cowp. S41. 

( Q^ ) ^od coram vobis rejidet. When a Writ of 9V'"efS'9* 
Error (hall abate. In what Cafes the Record is fo 
removed that this Writ lies. 

I, JUDGMENT was figned in B. R. in trefpafs, and on error A judgment 
J in the Exchequer Chamber the judgment was 'affirmed, ^"j^^^r'' 
The defendant then brought a writ of error coram vobis \\\^B. R. Marihalfei, 
Upon motion to quaOi this lad writ, it was infifled for the plaintiff anil error 
in error, that the record never was removed from B. R. Sed n°"sht in 
per rvr.— Before the llatute of EIiz. we could not examine our error in hw 
own errors in fafl:, after an aflSrmance in parliament \ and the Ex- aOigned, 
chequer Chamber is now in the fame degree with regard to us as juJjjJknt 
the parliament was before. The writ was quaflied. Lambcll v. affirmed, 
Prettf John, Hit. 12 G. i. Str. 690. thcnavkr:e 

' •^ of error fff. 

rtm ««te was broo^t and error in h€t ailigned, and the court (laid proceedings upon it, and gave ^cavc 
to take oat cxecutioa. For, at error in i«ct and law cannot be aflSgned in one wxir, thire is no reafoo 
Vol.. IV. F XP 
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to do it by a more dilattty method ; befides. it would be very odd thit the fime court ibould affirm ini 
xevcrfe. Burleigh v. Harris, £a(t. fG» i. Str 975. Cuno. 34. S. C. 

S.C. s r. i, AfXion ift the palace court; the defendant pleaded covertarc; 

p^ but judgment vtras gircn againft her. A writ of error was brought 

•pi! if""' in B.R.9 and general errors afligned; and upon that judgment 
was afHrmed. The defendant then brought error comm vobis^ 
intending to aflfi^n error xn' law ; and thereupon the plaintiff 
moved to have execution, for after judgment affirmed a writ of 
error coram vobis will not lie, and the motion was granted. 
Heron V, Bufhell^ Eafi* 6 G. 2. Kel. 105, 

3. it is faid that the writ of error coram vobis is diicretionary, 
'and is not a writ of right ex debito jiiftitia ; and, therefore, when 
k is allowed by the court, they may put what terms they pleafe 
upon it. U^eale v. Smithy Ea/i. 6 G. 2. KeL 123. 

4.' A writ of error (in £. R.) was quaOicd, the judgment 
being againft two, and the writ of error allegiiig it to be ad grave 
damnum of one only, without taking any notice of the other. 
Then a writ of error coram vobis was brought in the name of both; 
which it vCras moved fliould be quafhcd al(b, becaufe the firft writ 
of error being quafhed, the record was not removed. The court, 
after taking time to conGder, declared that the writ of error coram 
^ vsbis did lie. Copper v. Gingery Mich* li G. 2. Str. 607. 

gvinerga;. (T) In wbat Judgtucnt ; and by whom. 

P^RROR in C, B. of an award of execution in njl/re facias upon 
•*-^ a recognizance of bnil, reciting, that tlie defendants in Hilar j . 
term, 3 Geo, coram jujl'uiar'iis de C. B. manuceperunt et titerque 
eorufn niafMcepil pro R. W. in 106 L^ upon condition, that if he 
fhould happen to be condemned in a certain plea of debt upon 
demand, for 53/. at the luit of K. t5*i/*f., then faid R. W, (hould 
pay, cfr. or render, Iffc, And then ^tfcire facias fet forth, that 
licet K* bf «.v. recovered, yet iJ. W. never rendered, i^c. or fatis- 
fied, feff. Upon a fire facias returned, there is jiidgment by 
default, and execution awarded. The defendants {inter, ah) af« 
0gn for error, thnt the plaintiffs, in HiL 3 G. i. obtulerunt fe 
againft the faid R* W. de placito tranfgrefjionis ac etiam in quodant 
placito debttifupra dmncind^ 53 /,, upon which procefs ifTued againft 
him returnable in oBobis purifcationis ; at which day the defendants 
. ^ entered into recognizance for his paying the debt^ or rendering ; 

and that the plaintiffs did not within two terms, according to the 
courfe of the court, declare againft R. W. m placito pr^d. whereby 
the recognizance w^s difcharged ; but further fay, that the plain* 
tiffs, in Trinity term following, caufed him to be fummoned into 
the faid court to anfwer them in a plea of debt, and obtained 
^ judgment thereon, add that fuch judgment was had upon ^ofe 
proceedings, and not in that adion wherein the defendants be- 
came bail; but notwithftanding this award of execution is 
grounded upon the judgment in that collateral a£tion. In nulh 



9^ ^raiun$ being pleaded, it was infifted, that thefc defendants 
tould not aflign this matter for erf or, for 'the bail can aflign no 
matter which lies properly in the mouth of the principal ; they 
alone, or by joining with the principal, cannot have error of that 
judgment. They tannot aflign that no capias iflued againft the 
principal. And as to the objedion, that the declaration was not- 
delivered in time^ they are fo far from having a power to aflign 
that for error, that it has been held (2 Vent. 143.) they could not 
fo much as plead it to tht: fcirefaviaf ; and even matter which is 
pleadable to the Jcirefocias, as a releafe, cannot be taken advan- 
ta^ of after judgment in fcin facias. And the judgment was 
affirmed. IVraight v. Kitcliingman^ Trin, 5 G. I. Str. 197. 

(U) What Thing may be afligned for Erron 9V">er 5»7> 
[Things contrary to the Certificate or Record {a\ {a)ruiefofi^ 
or Admittance of the Party.] (B'ijpu*' 

1. f T was afligned for error that yt. S., who on th^ firft trial was ^tt/* Anon. 

* withdrawn in order for a view, was fworn on the fecond '^5?"J;*^P* 
panel and in nullo eft erratum was pleaded. The court, on con- *^ ' ' * 
fideratton, held it to be right enough \ and if it was an exception 
it (hould ha^e been taken before he >vas fworn. But being with- 
drawn only fot a view, thev held It would be no obje£tion ; and 
aAirmed the judgment. Blewett v. Bainardy Mich. 4 C i. 
Str. 70. 

1. Error of a judgment in the grand fcflions of Chefter^ whereby 
a judgment given in the mayor's court there was reverfcd for an 
error in f<i£}. The error affigned and found on record was, that 
the a£lion was propetrly commenced and tried before a mayor who 
was no party ; but that after the verdi£t, and before judgment, 
one of the plaintiffs was chofen mayor and gave judgment for the 
plaintiflfs. The court of grand feflions reverfed the judgment; 
and the court of if. B. confirmed the judgment of reverfal, and 
held that this matter v/as very properly afligned as error in fa£}. 
Company of Mercers and Ironmofigers of Cbejler v. Boivier^ Mich* 
12 G. I. Str. 639* 

3. It was alBgned for error that E. JR., who was fworn a S.C. Lord 
juror, returned upon the principal panel, was never returned by ^"y"- 
the (heriff'; and aifo, that there was diminution in the record for '^**' 
want of the venire facias and habeas corpus. To this in nulh efl 
erratum was pleaded } and it was obje£led, that the error alleged 
was not aflignable, as being contrary to the record ; for after the 
joinder in iflue the record goes on to the award of a venire facias^ 
returnable at fuch a day, ed quern diem, fays the record, jurara 
inUr partes prad. ponitur in refpeSlu till the next term niftprius^ &c. 
at which time he comes et juratores unde infra ft mentio exafli 
tmiu eorum (that is one of thofe returned by the flieriflF,) viz. E. R. 
ve$f it injuratam illamjuratus epcijlit : fo that the record exprefsly 

V2 fays. 
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faySi that the E, R> who was fworn was one of them that wal 
returned by the fiieriffi and therefore the error aflSgned is contrary 
to the record, and fo not afTignable ; and of th^t opinion was the 
courty who affirmed the judgment, and faid that the cafe in 
I Ro/L Abr, 758. pi. 8, was, exa£lly in poinc. Helbut v. Held^ 
Hil. J 2 G. I . Sir. 684. 

4. Debt on bond, non eftfaBum pleaded, verdidi and judgment 
for the plaintiff in the Common Plea^, on error on this judgment, 
error was alTigned, that one of the parties died before the day of 
mftpriusi and held it was not aiFignable for error, becaufe the 
record mentioned that he appeared that day. Plommer v. IVtlh 
and another^ Jllicb, 3 G. 2. Vide Lord Raym. %v$. edit, 1415* ir. 

5. In error from Ireland it was objeded, that it did not appear 
on the record that the caufe, which was tried before juftices of 
aflize, was duly tried, for they were not defcribed to be fo, but 
only to be coram S. W ]'j'ift' ^i commijjionar. domini regis in et pro. 
corn, prad. ad capiendo juxt a for mam Jiat,^ wheretts it ought to have 
been ad capiend, ajftfas. To which it was anfwered, that the 
award of ven. upon the roll is, nifi the juflices of affize (hall come, 
iSc. and the record goes on ^/ prafntjujl, ad ajftfas coram quihus^ 
lie. recif. hie record, coram eis hahet^ to'f . \ and then comes the re- 
cord wherein is the omiifion, fo that here is an affirmation of the 
court that it came from juftices of affize. And the court allowed 
this anfwer, for to allow this affignment of errors would be to 
allow an affignment contrary to the record below. Baker v. 
Thempfon^ Mich, 9 G. 2. Rep, temp, Hardnv, \66* 

6. Error of a judgment in C, -S., the error affigned was, that 
the defendant (as it appeared by a certiorari and return) had 
affiled his warrant to defend by JV, Rounds his attorney, and that 
It appeared by the judgment which was tranfcribed, that the de- 
fendant appeared and pleaded by G. Lend, his attorney. Sedper 
cur. — ^This error affigned is contrary to the record, therefore the 
judgment muft be affirmed. Bradburn v. Taylor^ Eajl, 18 G. 2. 

iWil/,BS' 

gvinerssi. (U. 3) Want of entering Pledges, Bail, ^c. 

If thede- tN error of an a£iion againft an attorney (in C, B.), wherein the 
fendantde- 1 plaintiff had judgment by default, the error affiened was, that 

murs, Ar<«- ^t ^ 1 j ^ r . ° i i 

IngforMufe '"^'^^ wcre no pledges to proiecute appearing upon the record, 
that there which, It was iwfified, was matter of fubftance. Sed per cur, — By 
*!«/« to *^ ^*' 4 ^ S ^^'"' ^^^s is become mere matter of form, and 
profecurc. Cannot be taken advantage of in error. How v. Dcnin, Eajl. 

the court *a G. 3. 2 JVilf, 142. 

will giv« 

leave to amend ^ for pledges may be found at any time pending the fuit. Watfon t* Richardron, lum. 

^i ft 22 Q. 2. t WilCxae. 



CBrron 69 

(Y) Who may affign the Error. Where he that ov^ners^s* 

hath Benefit by the Error. 

iN a writ of error from Ireland the circumftances were, that 
-* there were two tenants to a writ of dpwer, £» and K. \ the 
demandant had judgmenCi with damages and cods. The tenants 
brought error, and aflign errors, and then E. dies and there is 
judgment to abate the writ of error. After which, K. and R.^ 
the heir of ^., bring a new writ of error, and the judgment is 
affirmed in toto^ and a writ of feifm awarded again (I both for the 
dower and execution ; for the damages and cods, againft K. only, 
and alfo for the value from the time of the judgment, according 
to the former computation. One objection in this cafe was, that 
the whole of the damages were awarded againft K, only ; for as ' 
to the damages during the joint lives of E. and K,^ as they muft 
be confidered as joint trefpaflers, the whole may be levied on the 
furvivor ; but for the time the heir was in pofTeflion he was equally 
a trefpafler with iT., and as fuch equally liable to make fatisfac«< 
tion* By entering into the recognizance he fubjected himfelf as 
much as K. But then an obje£tion was made, that this being for 
the benefit of the heir, he cannot aflign it for error, though K'. 
may* But to this it was anfwered by the court, that though the 
general rule be, that a man (hall not aflign matter for his own 
advantage, but he ought to be fevered from the party who is hurt; 
yet they thought' it was not neceflary here, it being the fault of 
the court, and different from Beecher^% cafe, "8 Co. Kent v. Kent^ 
Eafi. 7G. 2. Sir. 971. 

(Z) Where the Error came by the Default of him 9Z!!1!L!JZ- 

that afTigns it. 

ERROR of a judgment in an aftion wherein the defendant s^u. The 
below had pleaded that the plaintiff became bankrupt, '(Sc. ""^^l^^^^l^ 
and he concluded with a general averment. It was objeded for of this'cafe 
the plaintiff' in error, that this was wrong, fdr that the conclufion as to the pica 
Ibould have been to the country. The judgment was reverfcd. ^^iuftiff'i*** 
Anderfon Y. Winter^ Eqfl. il G. 2. Andn 176. bankruptcy? 

rje Mils V. WUliaow, x P. Wmi. 249. 158. Gilb. Rep. K. B. 3iS. 328. Poole v. Broad&eld, 
£aft. 7C.'». Baroet, 330. 

(D. a) How it may be affigned. 9Viner 539- 

I* 'TnHE defendant, who was convifted of a mifdemeatior and 
* lay in execution for the fine, had leave to affign errors by 
attorney to lave the charge of being brought tip. The court faid 
It was in their difcrction. Rex v. SlapUton, Trin. 7 G. i. 
Sir. 443«' 

f 2 ^* Error 



^6 <IErrbr* 

^Vfthecafe %• Error from C. B. to reveirfe a common recovery^ and tho 
of Rex Y. ctror afligned was the death qf the vouchee (tenant in tail) befo^ 
Yely c? judgment, concluding with an averment. In nulla eft erratum is 
where it if pleaded, (which confefTe's the error afligned to be i^rue in izCt,) 
laid, When j^ ^as objeftcd on argument, that thi$ error is not well afligne^n 
figns'error ^^^ *^ *^ ^^ error in fa£i, and therefore ought to have concluded 
In faa he to the country. But it was held, that the cQncluHon with an 
ought to put averment was right, and gave an opportunity to try the faft by the 
P^t wh?ch country, if the defendant in error nad chofen it ; but he rather 
DennifonJ. chofe to plead in nullo ejl erraittm^. which confefles the faft, and 
•bfervedy p^ts the matter in law upon the judgment of the court. Sheep^ 
Sore*th*n fi^^^ V. LucaSf Mich^ 3 1 G. 2. Burr. 410. 
that it ovght to be put in a method of being tiied by a jory. Burr. 4x3. 

9Viner545. (G- a. 2) Bar of Execution. Where the bringing a 
^/i/* title Writ of Error will bar the Execution of the for- 

Soperfedeas. tj ..tt. 

mer Judgment, 

ru^ letter <• T ^ upon the return of tht fci/a. the plaintifFafiigns his errors, 
{N.a),pi I. i. then all further proceedings fhali be ftayed upon it; but 
where |ie choofes to (land out upon pleadings to tht fa, fa.^ exe- 
cution (hall ^o, if it be adjudged againd him. Gardner v. Claxton^ 
Mid. 7 G.I. S/r. 390. 
S. P. Jen. 3. A writ of errpr brought by a feme fole abated by her mar* 

fcL^V.A ''*^g^« *"^ ^^^^ ^^^ and her hufband brings a fecond, and the 
" ' court gave leave to take out execution, it being a delay occafioned 
[015. by the a£t of the plaintiff in error. Buller v. Lufitano de, Pifut^ 
Mich. A G. 2. Str. 83o. 

3. In trefpafs againft f^. aqd 5., the latter had a verd!^ in hjs 
favour, and the tbrmer againil htm. The curfitbr had in(lru£iions 
to fue out a writ of error jfor F. only, but by miftake fued it out in 
the name of both. The court, on motion, gave lezrve to amend 
the writ, by (Iriking out the name of S, But the recognia^ance of 
bail having necefTarily followed the v/rit, the fame miftake hap- 
pened there, fo t^at in hSt there was no bail to the amended 
writ, whereupon the plaintiff below took out execution. Appli- 
cation was made to the court to fet afide this execution, and to 
reftore the goods, which was ruled accordingly upon the bail in 
i^rror entering into a new recognizance in court. Rafael v. Fereljl^ 
J^aft. 16 G. 3. Blackft. loCj, 



Bateiy Eaft. 
EG.z. 
Str. 101 




Mow, both ^^^ ^^^ * ^^*' ®^ ^"°^ returnable in parli 
in Mtcb. ' tbey nonrP^P^<=^ ^b^ ^T^ ^^^ of error, and then applied to the 
^ 9' ^' cpurt {B. i^.) to (lay the proceedings in the a£lion on the judgment 
pikltloni Pjpndiiig tl^e fecond writ of error. But it appearing by the dc- 
^ererefufed fendaut's OVT" condu^, that the writ of error had been fued out 
for^fimiur ^j^hout aii^ foundation for it, but merely for vexatious purpofcs 
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and delays the court refufed the application. Entwijle v. Shepherd^ nJiiTerm 
MLh. 28 G. 3. 2 Tenn Rep. B. R. 78. * Rep. B.R 

. . . 79- (o-^-) 

In another caf*, the plaintifl in ihs original adli^m fwrre that the writ of error wss brought mere y lor 

th; purpofe of dchy ; that ihe^st'cndant lirft pleaded in abifement, and thit tincz the wric of error he 
• 'Tired the J;ten<lant*i ateorney to w^.r.ve the judgment if he wuu d point out any error, v\liich was re- 
/•jfcj J yet the court made a rul; abf.'lute f> (tay the prjcrcdings In an aftion on the juicirocnt pending 
a writ of error. ChrilHc v. Richardfnn, Hil. ij G. ^. 3 Ternu Rep. B. R. 7S.— Cut whete it ap- 
peared on the plalnt'itf*8 aflidavic that the dcfen.lant and his attorney had b«th .^echrcd that thcv would 
delay the piaiBtitT as much as p)llible, by bringing a writ of error, if h- dlJ n'^t comply w'th cer- 
tain terms pr p.fed. Lord Kenyon faid, if the parties confcfs th^t the wiit of eir. r is brought purely ^ 
for delay, the court will interfere, and not permit ihem to abufc the foims of juilice ; a-.d the »ourt 
refufed to day procttdijigs againti the baii till the detcrniination of the writ of cnor. Poole v. Charaocky 
Hil. &9 G. 3. 3 Term Rep. B..R« 79. 

Where it appeared that, both bcf'rc and after the writ of error was brought, the defendant's attorney 
had told the plainriff *< that he muft ddiy Che payment of the debt and coits as lung *s he could, as his 
'* cli.nt was already confiderably in arrear to him," the court refufed to ftay the proceedings on the 
plain:iff *s judgment pending the writ of error brought by (h: defendant. Law v. Smith, Mi(.h. 
300.3, 4Term Rep. B. R^4';6. (n. c) yide etiam, Mitchell v. Wheeler, tf Good.vin v. Ham- 
taoin6^ zH. Blackft. 30 —The fame point was ruled on a declaration by one of the bail that the wri ' 
of errir was brought for delay. Evans ▼. Gilbert, Trin. 31 G. 3. lb. 

The pJalntiff was nonfuJted at the trial, but immediately after the taxation of cofl)» ferved the J'* •: 1- 
ant with the allowance of a wiit of error. The defendant, not regarding this, proc^cJeJ to ttk': o^- i 
fi'f*' for iKs cofts, under which the fheriflf took the plaintiff's ^oods in execution. App' cau .v • 
made to the court to let afide the yf. yii. aid for ths goods to be reftored Que after co.:i,i rai 
the court laid it dowa as a general rule, that they would in no cafe ftay proceedings or iVc »<•. 
ao execution ^n account of a writ of error being brought on a judgment of nonfuit, which c»i. ..' 
muft be for the ^urpoie of delay and vexation. Box v. Pennett, Eaft. 30 G. 3* i H. Blacld^. 4^. 
S. P. Kemplaod v. Macavley, Mich. 31 G« 3. f Term Rep. B* R. 4.36.— In another cafe, where « 
writ of error was brought on a judgment of nonfuit, the court did Oay proceedings ; obferviog, tlta^. 
the praftiee not to Itay proceedings pending a writ of enor muft be confined to thofe cafes where 
the party himfelf, his attorney or bail, declare that the writ of error is brought only fiit delay. Lovetc 
V.Perry, Mich. 34 G. 3. sTerm Rep. B. R. 669— If the txpreflfions ufed are equivalent to a de- 
claration that the writ of error is brought for delay, it will be confidcred as fufllicieot to prevent a day 
of proceedinga. Mafterman v Grant, Trin 34 G. 3. 5 Term Rep. B. R. 714. 

After judgment recovered in 6. R. the defendant removed the redofd into The Exchcqiiff-cham'^er, 
vhere the judj^ent wfis aA:med^ without any argument or objefiion taken to it by the defendam, w!io 
then brought a writ of error in parliament. The plaintiff thereupon moved for leave to take out exe- 
cdtion, contending, from thefc circumltances, that the writ of eiroc was brought only for d^Uv. 
But a rale ^yas n'fufed; f.^r in fujr.e cifes that YiAxt been mod litigated in the Houfe of Lords, the 
pvtjcs have waived all argumeoc;n thp Exchequer chamh-r, and mn ccnflaty but that in this cafe there 
xxuy be error on the record. Hanifon y. Grote, Tiln. 35 G* 3. 6 Term Rep B. R. 400. 

5. The plaintiff having recovered a judgment againfl the de- s p. Taf- 

fendant, the latter brought a writ of error. The plaintiff then s^^^IJ^Jb^^ 

brought another a£lion upon the judgment, recovered, and fued n^^^\ i^^t 

ovt execution. But the court, on motion, fetafidc the execution, the court 

fienivitt V. Black, Eajl. 30 Q. 3. 3 Term Rep. B. R. 643. l^nl't't 

cond judgment pending the error upon the tuA, lb* 



(G. a#j) ^By whom. Where feveral Perfons imj o^^'^JAl' 
have feveral Writs, or muft all join {a). i'l/ief tic» 




them ; fo that the cafe was, that one defendant brought a writ of str. 6.6. 
erxTor of a judgment, againft two. The court held the writ of IJ/i^^^^v,^ 

F4 . error 
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T. Waf. error bad (a)^ and fo it was qualhsd. Brewer v. Turner^ AtUi» 

broaghand g (J, j. Sir. 233. 
another, •* •' 

a Term Rep. B. R. 737. 

(«) But if it had any whc^t appeared that the other defendant was dead, there is no doubt but the 
furvivor wiihoi^c the executor of the deceased might bring a writ of eiror* P»- cur, in Brewer v. Tur- 
Deri Str. 234. 

2. A writ of error w^ brought by two executors oPa judgment 
againft them ad grave damnum of both, h feu fa. was taken out, 
and ^ fare feci returned, and then one of the plaintiffs in error 
moved for time to aflign errors till there could be a fummons and* 
feverance of the other, upon an affidavit that the other executor 
was in the intereft of the defendant in error, and would not join. 
And time was given accordingly. Frefcobaldi v. Kinaftony Mich, 
I G. 2. Str. 783. 

3. Judgment was given in the Common Pleas againft R. and 
another tlefendant, on which judgment R, alone brought a writ 
of error. It was moved to quafh the writ ; and per Lord Hard" 
Hvicke — ^It c^innot be doubted but this writ of error muftbe quaibed ; 
(and with coils \) the way is, if one defendant will not profecute 
a writ of error for the other, to proceed by fummons and feverance. 
This cannot be amended by the a£l 5 G. i. becaufe the fault is in 
fubflance. Ratcl'tffe v. Burton^ Trin. 8 G. 2. Rep. temp, Hardw. 

4. Debt by F. againft ^. and two others, executors; one of 
the defendants pleaded plene admin, generally, upon which F. took 
judgment againft him of affets infuiuro quando; the other two de- 
fendants pleaded judgments and plene admin, ultra, Fm replied per 

fraudem; and, upon the trial, had a verdifl, wher'eupon thofe two 
defendants brought a writ of error ; and the queftion was^ Whe- 
ther it was properly brought, without joining the other, againft 
whom there was judgment de affets infuturo? And after its being 
twice fpoken to, the writ of error was quaftied, without cofts. 
Vavafor W al. Executors v. FauK^ in Error ^ Eaji. 18 G. 2. 
I Wilf 88. 

9Viaer 546. ^jj^ a) Sctrc factas ad audiendum. In what Cafes it 

(hall be fued. 

I. T% ULE to ftiew caufc why proceedings on zfcire facias quare 
^^ executio non^ brought by S., executor of the deceafed plain- 
tiff, pending a writ of error, fhould not be ftayed. On ftiewing 
caufe it appeared, that the record of the judgment was not tran- 
fcribed into the King's Bench, and t\\c fcire facias owt of the C A 
was held to be regular. After a tranfcript tht fcire facias quare* 
ex. non {hould go out of the K, B. Plaintiff in error, if dedrous 
to proceed, might (after tranfcript) have z fcire facias ad audiendum 
errores o\it of the K, B. againft the executor or adminiftrator of 
the defendant in error- Rule difchargcd. Wright \.Xrenoedte^ 
Mich. 2 J G. 2. Barnes, 432. ^^ yf^w 



€vtOt. 73 

2. Where a plaintiflF brings a wric of error to reverfe his own 
judgment^ the common method of bringing a fc'tre facias quart 
execuiionem non^ or ^fcire facias ad audienJum errores^ would be 
improper; therefore, if the plaintiff in error will not proceed, the 
coart may and ought to make a. rule to oblige him to aflign errors 
within a limited time, /. g. within four days, or elfe that his writ 
of error ihould be tmiprojfed. Johnfon v. Jehh^ Mich. 6 G. 2* 
Burr. 1772. 

(I. a) [Scire facias.'^ Againft whom it lies, [Ter- gv^ner $47, 

tenants.] 

r^RROR was brought by baron ,and feme to reverfe a common 
^ recovery, the feme claiming to be entitled to a remainder in 
fee (under a will), after the death of tenant in tail who was vouched 
in the recovery. The error afligned was the death oPthe vouchee 
before judgment. On the part of the defendant in error it was 
objeded, that no fcire facias or warning had been given to the 
heir, who might be an infant, or have many things to plead; and 
the recoveror was the only defendant who was but nominal, and 
had no real intereft. Sed per n/r.-^There is no reafon for z fcire 
facias to the heir*, the recoveror has the legal right, and muft be 
taken by the court to have the real intereft. Shapftjanks £5* Ux. 
?. Lmcos^ Mich, 31 G. 2. Burr. 4x0. 

(K. a) How it (hall be joined in Demurrer or Re- ^^'^^^ss^ 
joinder to the Error afDgned. [In nullo eft 
trralumS[ 

* 117 HERE a matter of fa£l properly aflignable is alTigned for 
^ error, in nullo ejl erratum will be a confelTion ; but where 
the matter alleged is not by law afTignable, there in nullo efl erratum 
is a demurrer in law, it is infidlng the party has no right to aOign 
fuch a matter for error, and therefore, that the defendant ought 
not to be drawn into an enquiry about the truth of it. Admitted 
in argument in Helbert v. Held^ HiL 12 G. i. Str. 685. 

(L. a) Diminution. [Alleged ; how. Not contrary sv^j^js^* 

to the Record.] 

117HEN an inferior court has returned a record there can be 
"'^ no diminution alleged. Per Lee, C. J. in Sajer v. Curtis, 
£a/l* 10 G/2. Rep. temp. Hardw. 367. 
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9Vincr 554. ^M. e) Diminution. Certiorari 

i» 1 T wals objcfted for the plaintiffin error, that before the errors 

^ afligned or diminution alleged, there goes a certiorari^ by 

which all the feveral procefTes of execution are brought up and 

made parcel of the record ; whereas the only ground for awarding 

\ it can be to verify or falfify an aflignment of errors, and therefore 

it fliould not have iflued before. Sed per cur. — The court may 

take notice that the record is imperfed, and award the writ for 

their own fatisfa^lion. Bellew v. Scott ^ Trin, 7 G. i. S/r. 440. 

S. P. Hen. 2. It was' held per cur, that if there be a warrant of 

riques v. attorney of any term pendente lite it is enough to war- 

WeftiDdia ^^"^ ^^^ proceedings* and there is no necefCty it (hould 

Coinp9ny» be of the term in the placita. Nokev* Caldecot, Trin. 8 (?• i. 

Trm.»G.». Sir. C26. 
Str. 807. ^ ^ 

It is fufiictent if a warrant of attorney be filed at any tioje pending the fuit, let it be i a which term it will, 
The flat. H. 8. only requires a wanrant of attorney t/> be filed in the cjufe ^ and the fiat. 4 Ann. requires it 
to be fildd accordinjf to the conrfe of the court ; and that is to have it filed at any time ptnding the 
caofe; and it is no matter wfaen^ fo that it be in the fjine fuit. Ptr Lee, C. J. in Dyke t. Sweeting, 
Hil. 21 G. X. I Wilf. 18 r. But otherwife it is as to the cafe of an original writ ; for where the 
queftion wuy Whether an original writy which appeared to be returnable in Hilary term, 19 G. 2. 
warranted final judgment of the £inie term, when it alfo appeared that there were proceedings in the 
fame caufe in Trinity and Mi^haeimaa terms before ? |c was held that it did not. lb. 

S.P. in 3. The plaintiff in error took out a certiorari of a wrong term, 

^wers ▼. which did not verify his errori and then he moved for a fecond 

Mkh/ certiorari^ which was denied, the court faying it may be granted to 

aG.2. affirm but not to reverfe a judgmeot. Merrjfield v* Berrjt Trin* 

Str. 819. jjc, ,^ Sir. 765. • 

S.C.Nipfbn 4. Upon a writ of error, the want of a warrant of attorney 
^ d^h^" ^^^^ ^^^ plaintiff) had been ai&gned for error, and a certiorari 
Praa. Reg. returned that no warrant of attortiey was filed, and a motion was 
c. B. 197. made for leave to file a warranty and granted upon the conamon 
rule to pay cofts if the plaintiff in error wquld not further pro- 
ceed. A fecond certiorari was fued out, and a return thcretp 
that warrants were filed. Afterwards, upon n^otion, a rule was 
made to fhew caufe why the rule for filing the warrant of attorney 
fhould not be fet afide ; which, after great debate, was made ab- 
folute. Gib/on y. filter, Mich, l G. 2. Rep. caf, Pra3^ 
C. P. 37. 
s. c. Lord* 5. Qn error in C. £., the placita was of Mici. 13 G.^i.and 
Raym. ^}jg judgment of the fam6 term; the writ of error was teflcd 
'554' jgj]^ Q^^ ^ Q 2^^ gj^j jjjg aflignment of errors of Trinity term 

following. To verify the error as to the want of an original, 
the plaintiff fued out a certiorari, tejle 2ffl June, i G. 2. ; upon 
which there was a return, that there was no original; and the 
defendant in error upon that pleading in nullo eft erratum^ it was 
obje£ted, on hts behalf, that the error was not verified, for King 
G, I . died i iih June^ and therefore, the tefte of the certiorari 
being 21ft June^ i G. 2^9 makes it to be four months before the 

bringing 



bringing of the writ of error, and a year before the af&gnment of 
errors ; the confequence of which i8» that it cannot be taken as 
▼eiifying the errors, nor indeed to be the certiorari which the 
court awarded, for they awarded one after the error was affigned 
and this appears to be one taken out before. And the court was 
of the fame opinion. Boivers v. Mann^ Mich, a G. a. Sir. 8(9. 

6. On error of a judgment by default, the plaintiff in error 
aHigned the want of an original and warrants of attorney. And ^ 
the defendant, without putting him to return certiorartlsj pleaded 
in nullo eft erratum. And, on arg^ment, the plaintiff infifted that 

it was a confefllon of the errors; and it was agreed fo to be. 
But upon application to the court, and affidavit that there were 
an original and warrants of attorney, the court awarded certio^ 
rar?s^ it being in order to affirm a judgment. Berkley v. Howard^ 
Tritt. 5 G. 2. Str, 907. 

7. In an a£lion by bi]l> as of Trinity term 34 G. 3., againft an 
attorney in B. R* ; upon a bill of exceptions a writ of error was 
brought, and the enor afligned was, that there was no bill filed 
in that term to warrant (he declaration and judgment. A cer'" 
tiorari iflued, the return to which dated, that there was no bill 
filed in Trinity term, but that a bill was filed of that term in the 
vacation of the faid term, to wit, on fuch a day. After arfiument 
It was held, that as the return (hewed that there was a bill filed 
of the term preceding, it was not necefTary to enquire into the 
precife time when it was filed. The real queftion being. Whe- 
ther there was a bill on the file of that term ? if there was, the 

court of error would not enquire how it came there (a). Parrott (a) An 6b« 
y. Spraggon and another^ in Errcr^ HiL 36 G. 3. a H. Blackft. 608. 'J^^JJJ^ 

nturo to the (grtiorsri that it did not ftare whether fuch a bill as woutd warrant the declaration and 
judgment^ aod that the bill ought to have been fet o^t verbatim; whereas ic merely ftated that n bill 
w^t filed. Ap CO which it was faid, that if, the certiorari had been to certify whether there was anv 
6ekCt in the bill itfelf upon the recoid, fuch a return would have been imperfed i but as the cafe ftoodf 
U was wholly ifflmaicmi. sH. Blackft. 6oS. 

(N. a) What Pleas a Party or Privy, and what Pleas 9^'»^ s^«- 
a Tertcnaut (a) fhall plead. Pleader. (-) ^'^r 

^ ' * anti, letter 

(G.a. 1)9 pi. I. 

I, 'X^O the /cire facias quare excut. non upon a writ of error, the So a plea of 
'■' plaintiff in error pleaded, that the damages recovered were wmeatviraa 
levied upon ^Jieri facias {a)\ Motion to fet the plea afide, which, £iaie,v. 
after gre^t debate, was ordered, on account of the apparent delay Manin» 
that it would introduce; and if execution has been had, the plain- "^'g^**' 
tiff may go on with his writ of error to obtain a reftitution. 5^^. 
f^arker v. Stanton^ HiL 12 G. i. Str. 679. 

(#} If iflue h>d been joined on this plea, and it had been found for the defendant in error, ^k might 
have taken oat execution, but could not non-pros the writ of error till after a rule to alSgn errore , 
ftr cur, Str« 679. 

2. Error to rererfe a common recovery. JF., one of the tette- By the efta- 
pants, prays cy/r of the yfiV*y»ri<ii and pleads non-tenurej and that hiUhedmt- 

B. and 
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thod of pro- B. and his Wife are the tertenants, and prays judgment on tht/cire 
©ceding facias i to this the plaintiffs in error demur. The court held, 
bcVyirr/tf. ^^'^ ^^ tcrtenant has nothing to do with the matter: all that he 
agaioft the Can do is what any amicus curia may do, viz. produce a releafe of 
teftcoant, crrorsj but he has nothing to do in intcreft. Therefore there 
b an'trregu- «^«ght to bc a refpond. oufter in this cafe. Hall ii Ux. v, JToorf- 
Uriiy, but eoc% Trifi. 30 W 31 G. 2. Burr. 359. 

no more ; 

and he (an only plead a releafe of errors to defend his own pofleflion, or for the fake of purchalersy but 
he cannot plead io abatement to the writ when he is nu party to the fuit. Ptr Lotd Manafield^ C.J. 
•nd DenAiiooy J. Burr. 361, 362. 

9Viner 563. ^p. a) What Tiling (hall be Error in Verdids, or ia 

Proceedings after the Jury returned and before 
Verdia 

iT was afTigned for error of a judgment in an inferior courts 
■■ that the f wearing of the jury was not well alleged, the entry 
thereof being in thefe words, " Whereupon the jurors aforefaidy 
" to the truth of the premifes/' (without faying, "** to fpeak the 
truth,") " being elcftcd, tried, and fworn^ fay upon their oaths,** 
l^c. Now by this it does not appear that the jury were ele£led, 
l^c. to give a verdict, and as the word {diandum) is omitted it is 
nohfenfe. To this it was anfwered, that though in Latin the 
words furati ad veritatem are nonfenfe, yet the words *< being 
*« fworn to the truth" are well enough in Englifh. But the 
whole court were clearly of opinion that the obje£lion is fatal. 
It is abfolutely neceflary to fet forth, that the jury were fworn to 
fpeak the truth, or in other words, to give a verdi£t in order to 
ihew that they were properly qualified. Here the jury may be 
fworn no farther thm not to fay any thing, againft, or contrary to 
the truth. Toe v. Adlam^ EaJ}. 11 G. 2. Andr. 160. 

fJ^hJlt. (Qi,a) (M.C) What Things (hall be Error in Verdias. 

s. C Shep- I. pRROR of a judgment in debt upon a charter-party, wherc- 
herd v. Hi by the defendant was to pay 50 guineas ^^r month; and 

Ahdr. 156. the plaintiff ftates that 652/. lox. was due for the whole, 152/. 
Vidt^rictf lOi. whereof he )iad received, and the remainder was 500/., for 
3^« which the aftibn was brought. The jury find that 357/. iix. 

remained unpaid, but fay nothing as to the reil of the 50a/. ; and 
the judgrAent was reverfed, becaufe this is an imperfe£b verdi£^y 
the jury not having aiifwejed to all they were charged with : ac- 
cording to Co* LitL 227. tf. I RolL Abr, 80 i. pL 5. Cro* 
Jac. 31. 113. 3 Lev, 55. Hooper v. Shepherd, Eaft. li G. 2* 
S/r. 1089. 

2. Error upon a judgment in an aAion of trefpafs vi et artnts, 

for aflault and battery, charging fpecial damages. The defendant 

^ pleaded non cuL as to the vi et armis, aad^iflue was joined tliere- 

upon i 
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upon ; and as to the fpecial damages, he pleaded yj/i affault demefne. 
To which the plaintifF replied, dt injuria fua propria abf que tali 
caufa^ on which iflue is likewife joined. And upon tl^e trial, the 
▼erdi£l finds the defendant generally guilty of the trefpafs within ' 
written, and gives 850/. damages. It was objeded, that this 
▼erdift was incomplete, and the court could not give judgment 
upon it} that it was no verdidb as to the material iffue which 
afieded the true queftion between the parties, or the merits of the 
caufe. But the judgment was a£Ermed ; for if a verdifl can be 
concluded out of the finding to the point in iflue, the court (hall 
work and mould it into form according to the real judice of the 
cafe. Hawks v. Crejien^ Mich. 32 G. 2. Burr. 698. 

3* If the jury give more damages than thofe laid in the declara- In ojfumffit 
tion, the plaintiff muft relinquifli the extra damages ; for if he «he pUiotiflF 
enters up the judgment for the whole which the jury give, it is d!afo/"* 
error, and cannot be amended or helped in any manner. Sandi* 611/. md 
firdY.Bean^ Hi!. 13 G. 3. i H. BlackJ. 643. n. (a). 2 Bac. ^^^^'^^? 

"^ Ahm- ^ /wi-^.>\ judgment. 

beSdcs GoAit though the damages Taid in the declaration wore but 6co /. A writ of error being brought^ 
it was moved ibr leave to entrr a remittitur of the 1 1 /. The court avowed the aroendm'nc upon piymenc 
of the co<l» of the writ of error. Pickwood v. Wright, Trin. 31 G 3. i H. Blackft. 643.— The 
reporter. In a note, fayt, that the defendant had plfaded'ihe ftatute of limitations, and the time was fo 
far clapfed that a Mh adion could not have been brought if the judgment had been reverfed on a writ 
Ov error* « 



(A. b) (B. b) In Judgments. What Aa or' Thing 9 V'n» 5^7 . 

(hall be faid Error. 



1. 1 T was objefted in error here of a judgi 
* error in Ireland^ that it appeared the 



:ment in afSrmancc in 
former juHj^ment was 
affirmed before the merits of the cafe had been confidered, for the 
record was quia videbitur inftead of viJeiur, fo that becaufe it 
will appear at a time to come that the record is right, therefore 
do they before that time affirm the judgment, Sed per cur. — 
Videtur cur, is no judgment, and is implied in the ideo confideratum 
eft^ and fo the judgment was affirmed. Bellew v. icott^ Trin. 
7 G. I- &r. 440. 

a. Error ofa judgment in C B. in cafe for fcandalous words, of s c. cTted 
which four feveral fcts were laid in the declaration. Upon non Andr. t86. 
cul. the jury found for the plaintiff as to one fet of words, and for cou'rt gave 
the defendant as to all the red ; and there is a judgment for the the defend. 
phintiflFas to the damages and colls of fuit. It was objefted, that "' *" «^^<*' 
there ought to be judgment for the defendant as to the words of ^^X,^^l' 
which he was acquitted, in bar of any other a£lion, and the plain- court below 
tifffliould be amerced ^^y^j^ clamore as to fo much. Of which ?*!"j"^ 
opinion was the court, ^rnith v. Fuller^ Mich. 2 G. 2. Str. 786. ^cnt" which 

wai done, and afcerwardi the court of cnor was moved to amend the record there, and the judgment waa 
then affirmed. 

3. The entry of judgment was ideo conf. without ejli and it was 

objedled to as error \ but it Was anfwcrcd^ that it being abbre- 
viate dj 
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viated^ ttilght paifs for the prefent tcnfc of" the Indicative iftoo^ 
of the verb conftderatur. , Cowper v. Ojborne^ Trin, 4 G. 2* 
Str. 874. 

4. Error to revcrfc a common recovery inrith double Youchcr^ 
wherein H^> was demandant^ /. tenant, J, A, and A. his wife firfll 
(and jointly vouched) vouchees, who vouched the common 
vouchee. By the record it appeared, that the Writ of tt\Xx^ fut 
dijpifm in le poft was returnable quindm.pnf. 13 G. 2. to Which the 

, tenant appeared in perfonj and vouched the faid J. A. and A. his 
wife, whereupon a writ of fummons ad nvarrantizandum is award- 
ed, returnable in craftino afcenftonis domini (16 May) ad quern dieni 
ven^ tarn prad. U demandant in propria perfonafua qaam prad, le ten* 
I per attorn^ fuunii etprad], A. i^ A, ux. ejus per H, attorn, fuumji-- 

militer ven,^ and enter into warranty, and vouch over the common 
vouchee, who appears and pleads quod pt ad. Hugo nm dijfeivivit 
prafat. W. ^cs he then imparls and makes default, and there- 
upon judgment is' given, and a common recovery had, and a writ 
of feifin awarded, and the (herifF returns he has delivered feifin* 
The error afligned is, that A. the wife died before the giving of judg- 
ment in the faid recovery ; and iffue being joined, it is found that 
A, died the loth May^ which is fix days before the return of the 
writ of fummons. After long argument the court were clearly of 
opinion, ift^ That the death of the vouchee before judgment ws^s 
error. (Vide poft. pL 5.) 2^, That the judgment could not be 
made good by relation to the firft day of the term* And 3^, That 
the death of the vouchee was a collateral matter, and not contrary 
to the record, and therefore the plaintiff was not eftopped to 
a(Ii|[n it for error. Wynne v. JFynne, Mich, 1 7 G. 2. i Wilf. 
35. 42. ^ 

5. In error to revcrfe a common recovery, the death of the 
tenant in tail, who was the vouchee before judgment, was affigned 
for error. As to which it was argued, that one B. Z.. has judg- 
ment to recover againft one /. C, but the vouchee is no party at 
all to the writ, therefore he had nothing to do with a judgment 
againft another man, confequently his death before judgment was 
no error, but only an irregularity. The recovery over in value 
againft him was not the judgment upon which the writ of error 
was brought. But the court held, that the death of the vouchee 
before judgment was error. Sheepfianks isf" Ux. v. Lucas^ MiS, 
31 G. 2. Burr. 410. 

6. To ^/ci./a. by executors, fuggefting the death of the plain- 
tiff, who had recovered a debt of 1800/. againft the defendant^ he 
pleaded payment, which was found againft him, and that the exe- 
cutors by the non-payment were damnified^ and put to cofts to the 
amount of fixpence. Whereupon it was adjudged, that the exe- 
cutors fliould have execution againft the defendant for the debt 
and damages aforefaid ; and alfo that they do recover againft the 
defendant their cofts and expences aforefaid to 6d. by the jury 
aforefaid, in form aforefaid aflefled, and alfo /. for their cofts 
and expences of increafe, &lr. To this judgment it was obje£led 

14 ia 
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In error, that the court below had given damages for the non<* 
payment of fhe money, whereas damages cannot be given on a fcL ' 

Jn. But it was ahfwered and refolved by the court, that though 
damages for the delay of execution could not be given in ^fcufa.y 
yet here the being damnified and put to cofts to the amount of 
Cxpence is only meant as a foundation for the cofts de incremento. 
Damages may mean cofts* Knox^ Efq: v. Coftelk^ Mich. 6 G.^. 

Burr* 1789- 

7. To judgment in an a£lion qui tarn to recover penalties under le was ob. 
the lottery ad, (ii G. 3. r. 47.) it was objcfted upon error, that ^^f*^^^*. 
there (hould have been judgment of mifertcordia inftead of capiatuvy ^^ a^„ ^™ 
but after two arguments the obje£lion was over-ruled. Jenkinfon tam, on the 
V. Bat4Jy 6 Term R,ep. B. R. 257 («). ^^^ 

ttfury^ (fft Aon), that U was entered with a mifiricorJia, inftead ofzcafiaturx but the judgment was 
affirmed* Humble r. BIand> in error. Eafl. 35 G. 3. 6 Term Rep. B. R« 255. 

8. After fuffcring judgment by default, the defendant brought ^ici6& 
a writ of error, and affigned for error that the plaintiff (in error) ^'^^"' %, 
is not in or by the judgment amerced, or declared, or adjudged to c,z' ^Inn, 
be in nufericordia or mercy, but on the contrary the defendant (in c. 16. f. z. 
error) is adjudged to be in mercy. But it was held by the court, 

that clearly there could be no error afTigned with rcfpcft to this. 
Fulkn V. Stokes, Trin. 34 G* 3. a /f . Blachji. 312. 

(D. b) How Judgment fiiall be given upon the Re- 9^'"^^ s'^q - 

verfal of the firft Judgment. 

1. \]iT HERE the plaintiff below brings a writ of error, the court fndenarr. 
. '^^ (of error) may not only reverfe what is wrong, but give ^'i^* 
judgment for what is right. Where the defendant below brings ^ 
a writ of error, the court (of error) will only reverfe fuch wrong ^ 
part of the judgment as he complains of. Per Lord Mansfield, 
C. J. in Cuming v. Sibly^ Mich. lo G. 3. Burr. 2490* 

2. Upon a writ of error in the Houfe of Lords, this queftion 
(in/. aL) was put to the judges, Whether upon a writ of error if 
the judgment of the court below be reverfed, the court of error 
muft give the fame judgment as the court below was bound to 
have given ? Which was anfwered in the affirmative. Rex \\ 
Jtmery, Eaft. 33 G. 3. i Anjh. 178. 

(E. b) In what Cafes the whole Judgment fhall be ^vinerssj. 

reverfed, or only Part. 

I« tN % fit. fa. againft an executor, execution was awarded, and Error of the 
* then the record went on with a confideratum eft etiam that the **^.^^ ^^**" 
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plaintiff (hould have cofts. Upon a queftion whether the court ^jci.fg^ 
Ibould rcyerfc the whole judgment or only quoad the cofts, it was againft ibs 

determined 



i^aii. It wat determined to reverfe it as to the cods, and affirm it pro refidud* 
objea«ithat Bellew yr. Aylmer^ Trin. c G. i. Str, i88. 

meat wu fw6L loi* for damages and cofts, which the p)aintift* fuilained by the delay of execution : 
BOW at common law ihere were no cofts In ajtri. fa* and (he 8 & 9 W 3. c 10. which givef cofti on m 
/t. /a. mentions only cofts of fuit} but damages /or delay of execution are given only on writs of error 
by 3 H. 7* c. 10 and the entry on writs of error Is in this manner, but never in fii* fa. But then it 
wascooteoded that the judgment for damages is a diftindl jadgmsnt, and comet in with a eon/Ueratiam 
^etiami And the court held, that it might be reverfed as to the 6/. 101.. damjget, and affirmed at to 
the reft. Henriquet v. the Dutch Weft India Company, Tiin. a G.«. Str. 807. Et wdt Knoz v. 
CofteJIo, Mich. 6 G. 3. Burr. 1789.— So in the cafe of Kent v, Kent, [ante^ letter (Y), pL'i.) that 
part only of the judgment which was wrong was reverfed, and the other, being a diftind judgment, 
affirmed. Str. 973. Kep. temp. Hardw. 50. And We Street r. HopiuDfon & al. Mich.ioG.a. 
Str. 1055. 

S.C. Kel. 2. In an a£tion for .words, the jury on the writ of inquiry gave 

^'* lox. damages^ and the cofts were taxed at 13/., and a judgment 

to recover them. Upon error it was objeded, that by 21 Jac. i. 

r. 16./ 6. if the jury that inquire of the damages find under 

40 X. there (hall be no more coftsy and it v/as therefore prayed to be 

reverfed as to the cods ; but the court reverfed the judgment in toto^ 

it being a joint judgment. Lampen v. Hatch, Eaji. 5 G. 2. 

Ztr. 934. 

^^tfCum- 3* In an adlion qui tarn upon the (latute ^ Ann. r. 14./ 2. 

ingv. Sibly, jj^^ fum demanded was 3150/., being 787/. 10/. money won at 

io*G.\. P^^y> *"^ 2362/. 10/., the treble value of it. The jury find that 

Burr. ft4S9. the defendant doth owe 945/. parcel, fffr. in manner and form as 

^"**"jV*»f declared for in the fecond count, and they aflcfs the plaintifTs 

onecornt* damages by realbn of the faid 945/. being detained, befides his 

appeartbady cofls and charges to I/., and for his cods and charges to 40/. 

andthe ver- They further find, that the defendant doth not owe the refiduc of 

(ered*^e- the faid 3150/. Thc judgment was entered feparatcly for the 

miiyooan 945 A parcel, {s'r. and for the 41/. damages, and 55/. 19/. in- 

the counts, creafed cofts. Upon error of the judgment it was objected, that a 

muft rererie commou informer cannot have damages for the detention of the debt, 

the judg- here the cofts de incremento are connedled with the damages \ and 

fiuce the'*"' this is an entire judgment, and muft be either affirmed or reverfed 

cannot fee ^^ ^oto. But the court Were fatisfied that thefe weVe diftin£t judg* 

on which ments, both parts beginning with the words. It is confidered, crfr., 

the*dama"'* ^"^ Ordered that fo much of the judgment as related to the recovery 

were given, of t)yt debt (hould be affirmed, and fo much as related to the dsH 

Secus where mages and cofts (hould be reverfed. Frederick, Bart. v. Loott^ 

**.^ff^r ?«'■ ""»> H''- 7 G. 3. Burr. aoi8. 

feverally on the feparate counts, ptr BuMer, J. in Hancock v. Haywood, Mich. 30 O. 3. 3 Tenn Rep. 

' B. R. 435. /^«Doug. 73o> wheie Loid Mansfield fjys, he had exceedingly lamented that ever fuch 
an inconvenient and ill-founded rule fliould have been cAabiiihed as that where there are feveral couati and 
Ciiiira daouges, and one count U bad and ihc others not, this (hali be fatal upon the fiditioui ttafooing 
ibat the jury has affeded dam4ges on all, although they in truth never thought of the difterent oounti, 

' but the verdict was fo taken from ihe inadvertence of counfel in the hurry of n'lfi friui. And what 
makei this lule appear more Mbrd it, that it does not hold in the cafe of criminal profecollont ; ftr 

• when there is a general verdict of guilty on an indidment confiUing of feveral counts^ if any one of 
them is good that is held to be fufficient* But in civil cafes the rule is now fettled, and the court hu 
gone a« far as it can by allowing verd'^tt in fuch cafes to be anaended by the judge*! notes, wbicb my 
be done before judgment. And vitie Doug. ^77. where Buiier, J. faid there was this diftinfHonj that 
if there wat only evidence at the trial upon fuch of the counta as were good and con6fteat» a geaeral 
^rdiA might be altered from the note» of the judge, and entered only on thofe counu f but if then 
wat any cvideacc which applied to the oiher bad 01 inconiillent counUy there the ^es coo^ not be 
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toended, bectafe it woald be ImpofTible for the^judge to fay oh vih\h of the counts the jury had foUbd 
the damages or bow they had apportioned them, la fuch cafe the only remedy ;s by awarding a vtrirt 

4* In an adion of debt on three bondss defcribed In three 
counts of the declaration, to each of which there were fevcral 
pleas which brought on fevcral replications and demurrers, the 
court of Common Pleas gave judgment for the defendant on the 
pleadings on the firft count, and for the plaintiffs in thofe relating 
to the fccond and third counts* The defendant brought a writ of 
error to rcverfe the judgment on the fecond and third counts, and 
the plaintiffs joined in error, praying that the judgment aforefaid 
in form aforefaid given might be in all things affirmed. It was 
made a queftion, y^hether the court of error could give fuch a 
judgment upon the whole record as they would have given if the . 
caufe had originated there ; or whether they were con^ned to the 
fecond and third co\^nts of the declaration, and the proceedings 
upon them ? After argument, Lord Kenyon^ C. J* exprefled 
himfelf fatisfied thaf they could not examine the whole record, be* 
caufe there were two feparate and independel^t judgments given by 
'the coart of Coipmon Fleas, on one of which no error was affigned. 
Campbell v. French and another ^ in Error ^ HiL 35 G» 5* ^ Term 
Rep. B. R. 20a 

(L. b) What AGt will aid an Erron Appearance. »v?ners9^ 

> 

T N error of a judgment on the ftatute againft ufury, (12 jtnn. ry«Topt« 
•* ^at. 2. c. irt.) it was objefted, that there was a difcontinuance ^^^^!L^^ 
of the a6^ion from Hilary to Ea/ler term, no day being given to i^dvct, * 
the defendant in the latter term ; and it is faid, that in ftri£lnefs 346. 
^* the fame diy and place are given to the defendant," fhould have 
been ftated on the record ; to which it was anfwered and agreed, 
that this was cured by the appearance of the party by ftatute 
32 H. 8. r. 30. which extends to difcontinuances, as well as mif- 
continuances, and to penal, as well as civil aClions. Humble and 
imctber v. Bland^ Eajl. 35 G. 3. .6 Term Rep. B. R. 255. 

« r 

V 

(M. b) Pleading abateable. What A£t will help an p^^n^Mw- 

Error. 

• 

1 T was afligned for error in the Houfe of Lords, that the plaintiff 
^ in error being a peer of the realm, ought to have been fued 
by original writ and not by bill ; and this queftion was put to the 
judges, viz. Whether if the court of King's Bench has no jurif- 
diAion to hold plea in a perfonal a£tidn againft a peer of the realm 
and lord of parliament, not being in the cuftody of the marOial not 
an officer of that court, with the king's original writ, could it de- 
rive fuch jurifdifiion from the acquiefcence of the defendant, by 
pleading to ifiue and proceeding to trial in an a£tion commenced 
Vofc.IY* G ^iih 
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without the kxngNt original writ i In anfwer to wliicli, it was tlitf 
unanimous opinion of the judges, that after pleading in chief it 
was too late for the defendant to ohjc€t to the jurifdidion of the 
court. The Earl of LmfdaU t. LitiUdale^ in Error, 34 G. 3. 
a H» Blackfi. 299. h^ wU it. 267. 

i^tnti 6C0. (N, |>j What AQ: will help an Error where the Error 

appears of Record. 

THE plaintiff brought twetity-five a&ions on a policy of aflur«« 
ance. A rule was obtained to confolidate, by which it was 
ordered (int. aL) that the defendant (hould not bring any writ of 
evor. The plaintiff had a rerdid* But the defendant being ap- 
prifed that there was error apparent in the record, brought a writ 
of error. The plaintiff mored ibr an attachment againft the de- 
fendant's attorney,' and that proceedings on the allowance of the 
writ of error might be flayed. The latter *patt of the application 
was granted, but the former was not, becaufe the attorney feemed 
to have been mifled by the advice of his counfel. Camden and 
^Oeri T. E£e^ Trin. 28 G. 3. i H. Blaehft, 21. 

»o^fa« '- (O. b) What Thing will help an Error. In what 

Gale a Veitiid will help it. [In Adions wherein 
Baron and Feme are Parties.] 

S4«licittlM I. A CTION of aflault and battery in the palace court. Upon 
jty in tht /a error brought, it appeared that the plaint was levied fis 
waslfterUie ^^ fcvcu days bcforc the day of the affault laid in the declaration, 
tefle of the And per tot, o/r.— This being after a verdi£l, is aided by the ftatuce 
""P'*^j,. 1 8 £//z., and the court intended there was no plaint at all. Sajer 
tertooY. ' ^ Ux. T. Curtis, Hit. ioG.2* cited I Wilf. 1 8-1. 

PUztoiiiEaft. 9G. I. cited i Wilf. 181.— -«The pbintifF in the palace court declared that in coo- 
fideratton he had permitted the defendant to enjoy fuch a meffuage for a long time, to wit, fot three 
qoartert of a year, endiof 15th March, defeodanty on the soth of the fame month, promlfed, Ac* 
fuanu mtr* After verdiS for the plaiatifF, upon error brought, it appealed that the plaint waa levied the 
loth March, wluch was before the three quarter! of a year 'Coded ; and this was afligned ka error. 
SiJ per <r«r.— The plaintiff below was not obliged to prove the wh(^e three quarters of a year*s rent die| 
and for aught appears the juiy may have found leA ; but if thry have not, thu it hplfed after vddid. 
Judgment affirmed per tot* cur. yeatbers v. Bryan, Hil. ziG.z, i Wil£ i8o. 

2. The want of a bill, wluch is the common error aOigned in 

B.R^y and the want of an original, which is the common error 

afligned in C. ^., are both cured after verdi^ Per Lord Mam^ 

field, C. J. in Fojler v. Bonner, Eafi* 16 G. 3. Co^vp. 4s;4. 

Cited Dottg. 3* A verdi£t will not mend the matter where the gift of tbt 

^^3* a£lion is not laid in the declaration ; but it ii^ill cure ambiguity*^ 

Per Lord *Mansfiild, C. J. in Avery t* Hoole^ £aft. 18 G. }• 

Cowp. 826* 
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(l\ b) What Thing will help an Error. Releaf^ of '°^""»r 
that which will maL;e an Error. 



I. p R R OR of a judgment in C. S. of Mich. ioG.2. in debt* 
'^ And after afligning the want of an origina), and verifying 
the fame, the defendant in error pleaded a releafe of errors, dated 
13th NavemieTf 10 G. 2. with an averment, that there is no other 
Jadgmedt between the parties. The plaimiiF in error craved oyer^ 
and it appeared that the warrant of attorney and releafe of errors 
were both in one inftrument, da^ed 1 3th November^ and therefore 
on demurrer it was infifted, that it could not be applied to the 
judgment in queilion, for there was nothing for the releafe ta 
operate upon when it was given. But the court held the ii^flru* 
ments to be confident if they took in the legal relation, as they 
ought to do, in order to give every part of the deed its proper ope<* 
ration, and then it would (land as a judgment, 23d OSober^ and a 
releafe after. London v. Pickerings Mich. 18 G. a. Sir, 1215. 

2. P. (after the pUintifFat law had olstained judgment againft 
him, and an award of execution upon the fci.fa. to revive the 
judgment) obtained an injunQioii in the court of Chancery upon 
the common terms of giving. a releafe of errors. P. brought a . , 

writ of error in the Exchequer-chamber upon the/ci.fa.^ and the 
defendant in error pleaded the releafe of errors given by the plain* 
tiff in error, and moved the court q[ Chancery againft P. for a 
contempt in difobeying the order of the court for releafe of errors* 
The qucftion was, Whether the releafe of errors (hould be con* 
lined to the original judgment, or whether it Ihould be extended 
to errors in the award 01 execution on tiic/ci.fa. ? Lord Hard-* 
nvich, C. was of opinion, that if it had been given immediately 
after judgment entered and before xhtfci.fa. was taken out, the 
words in the' common form of releafe of enors relating to time 
paft, as ^ had done and fufiTcred," mud be confined to fuch adlionii 
or judgment as were already accrued, and bringing a writ of error 
Upon an award of execution on zfci.fa. to revive that judgment^ 
would not be a breach of the order, and a contempt of the court. 
But in this cafe, as the releafe of errors was after the award of 
execution on the fci. fa,^ there were words in the releafe, as ' 

'* warrant, procefs, Isfd' that would extend to make it a releafe 
of errors upon the award of execution^ The Marquis cfPotuis's 
Cefi, HU. 1745. 3 Atk. 297. 

(D. c) Error in Parlia^ient {a). lovfoffn.- 

^ RE judgment of the court of B. R^ upon a vrrit of error of a 
' judgment in C. S* in quare impeditf reverfing the judgment of 
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day or two afterwards a motion was made>to reheat the xanfei it 
being alleged that the majority of the Lords prefent were clearly 
for revcrfiiig that judgment, though by a furprife they did not di- 
vide theHoufe. But the faft not being clearly afcertaincd, and 
alfo for the danger of fuch a precedent^ the motion was withdrawn 
by confent. St. Join v. the Bi/hcf of Wlnchtjler and another^ 
£Iat:kJ.g^O. 933. 

« 

'^^"'*7- (F. c) What Things fliall be Errors. 

I. 17 RROR of a judgment in C. B,i and it was alligned for 
, '*--' error, that in the rtiemorandum there is no caufe of a£lioa 
mentioned, as depiacito debito or the like, wbkh is always men* 
tioned in the books of entries, as I Brown. 26, 27. Robinf. 37. 
and others. To which it was anfwered and refolved, that as the 
memorandum recites that a bill was exhibited, the tenor whereof 
^ follows in thcfc words, and then fcts out the bill, it is unncceffary 
to mention the caufe of adlion in the mejmorandum, though if it be 
mentioned it is well enough. Goofeiree v. Reynolds^ Mich. 11 G» 2. 
Andr, 23. 
^AHarrji 2. Scyeral iffucs were taken on the return to a mandamus, and 

* ^ M* h ^^^^ ^^^ caufe was brought on for trial, the defendant todk a 
a9*G. 2.*^ ' challenge to the array of the panel, namely, that the (hcrifF by 
Sayer, 234. whom the return was made was concerned in intereit in the event 

of the caufe ; to this the plaintiff injlanter demurred, and the judge 
of affize adjourned the matter pnpter djfficultatem. After argu- 
ment, the whole court* feemed to be of opinion, that if the matter 
which was the ground of the challenge could be affigned fpr error 
by the plaincifF, the challenge was good in order to prevent circui- 
ty ; but as to thi^ point they differed. Lei^ C. J. inclined to 
think, that it could not be affigned for error by the plaintiff, though 
he admitted, that where one of the parties is judge^ th^t may be 
affigned for error. But he feemed more clear iu thinking, that the 
defendant could not affign this matter for error, becaufe it was for 
his own benefit,' and becaufe he might take advantage thereof, if 
by lav/ he was entitled to it on the trial by challenge. And Both 
he and PagCy J. inclined in favour of fhe plaintiff. But Probyn 
and Chappie^ Jhfticcs, thought that the plaintiff might affign this 
tnatter for error, becaufe if it be a good obje£lion, the trial would 
be an undue one. Cur. advtfaru Kynafton y, the Mayor ^ He. of 
^hreivjhury^ Mich. 1 1 G. 2. Jndr. 85. 

3. The plaintiff declared in indebitatus ajfumpjit iot 40 1. $ on a 
qUant, mer. for other 40/., but laid his damages at only 2oA 

• . . Judgment by dcfaalt. And on a writ of inquiry, the jury affefled 

the damages at 3 1 /. 10/., cofts 20/., to which 9/. being added for 
cofts^^ incremental final judgment was figned for 41/. 10/. Error 
was brought, and it was fpecially affigned for error, th4t the da- 
ttiages found by the jury, and for which judgment was entered up, 
txceedcd the damages laid in the declaration* And the court re- 

6 verfed 
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▼crfcd the judgment. Chevtley v. Morris^ Trin. 19 G. 3* 

Blackfi. 1300. , 

4- Trefpafs for affault and battery and falfe imprifonment 
acpinft three defendants, who fufFercd judgment by default. 
Plaintiff executed three writs of inquiry, s^^d the jury gave 20/. 
damages againft one, 5 /. againft each of thft others. It was fa id 
by Lord Kenyan^ C. J. that if the plaintiff had entered up final 
judgment for the feveral damages on thofe interlocutory judg- 
ments, it would have been erroneous. Miukell v. Milbank and 
•tbers^ HU. 35 G. 3. 6 Term kep. B. R. 199. 

(G, c) Error in Proccfs. [In Fines,] ^c. lov^ncr i«. 

I. ASSUMPSIT by bill againft an attorney in C. 5., and an 
-^ imparlance to a' day in Eafter term. Judgment for the 
plaintiff by default^ and a writ of inquiry taken out, returnable 
era/. Mfcenf. Donu^ which is the laft general return in Eajler term. 
On error it was infifted, that bills in C. B. are of the fame nature 
with bills in })» R,, and that all procefs iffued in confcquence ^ 
thereof ought to be made returhable on a day certain. But the 
court vrcTt of opinion, that this was amendable by the (latute, being 
only a mifcontinuance of the procefs. Crips v. Lah/ler, HiL 
6 G, 2. Kel. 102. 

2. Error of a judgment in C. J?.; and it was afCgned for error, S. c. skipp 
that the writ of inquiry is tefted by Philip Lord Hardwitke^ sir^J^S?. 
vrh2reas he was then C. J. of B. R.j and Sir John Willei^ C J. of 
C, B,s and befides it was faid, that it was na warrant to the (hcriff. 
But the whole court wc^e of opinion, that this was not a good 
caufe of error, but was matter purely pf irregularity. Hooki v. 
Shipp^ Mich. 1 1 G. 2. Andr. 74. 

(I. c) What Things {hall be Errors in Procefs; or iov^ner4Q, 

Execution thereof. 

A Writ of inquiry was made returnable ori Sunday^ and was exe- A writ of 
cuted on the Monday following ; and this was affigned for ^"'J^^L*^'* 
error, and the judgment rcverfed. Minor v. JViifon^ HiL 5 G. 2. Sunday wai 

Kit, CO, l.eldn-ught, 

and chat 
^)ey might take advantage of it on w:it of erior^ though not ai3i|ned for enor. Lord CorawaUis t. 
Moyicy Mich. 6C. I. Fortefc. 373. ^ ^ 

(I. c. 2) Faults and Variance in the Writ, Plaint, j^IlHH?' 

and Declaration, afid Specialty. 

u C RROR of a judgment ap^alnft a peerefs ; and it is objeded, 

*-* that the declaration runs, that the duchefs atiachiata fuit ad 

r^pcndindum* ^r///^^f^r.— Whether that be right or wrong is 

. G 3 not 
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not material ; for if it be wrong, yet according to the modern 
felutions yoa cannot reverfe a judgment by the recital of the writ, 
but muft bring the very procefs itfelf before the court. Ducbtft 
9f Hamlton v* Inekdon^ Mich. 6 G. i. Sir. 225. , 

2» In error from the palace court, the exception wa8» that the 
plaint is dated before the caufe of adton laid in the declaration. 
Sfdpsr Probyn^ J. — If this be an improper plaint to (upport the 
a£bion, it is no plaint in the a£iion.; anc^ where there is no plaint, 
it is aided by the ftatute 1 8. if/a. Sajer ▼. Curtis ^ Eaft, . 10 G. 2. 
R^, temp. Hardw. 367. 

• 'Q^"^'46> (L c. 5) In the Venire FactaSy Habeas Corpora^ Dif- 

tringasy and Returns of Jurors. 

t. p RROR of an indiflment at feflions for a mifdemeanor, 
^ whereof the defendant was convifled ; and it was reverfcd 
for three exceptions : ift^ Bccaufe it was tdeo veniat inde juraia^ 
^hen It (hould have been praceptum eft vicecomitL 7d^ It was vtne* 
runtf the jury in the preter perfeft, inftead of veniutit in the piefcnt 
tenfe. 3^1 ^1 tam^ tsfc. was left out in the award of the ve- 
iiire» which is an eJOTential part. Rex v. George^ Enft. 6 G.u 
Sir* 309. 

2. Upon a writ of error brought upon the judgment of an infe- 
rior court, it appeared^ that by the vetufr. 24 jurors wertf .to be 
returned ; and it was objefted, that no more than 12 ought to be 
returned for the trial of a caufe in an inferior <^ourt.. But the court 
held, that this being only a mifaward of procefs, is cured by the 
ftatutes of jeofails. Harris v. Waheman^ Mich. 29 G. 2. 
Sayer^ 254. 

3. A prefentment by two juftices, of a highway being out of 
repair, was traverfed, and iifue joined thereon, and a venire 
awarded on the record for 12 jurors to try the iflue. And after- 
wards the record ftatesy <' that the jurors, by the (herifF aforefaid 
<■' being called and impannelled for this purpofe, come,'* and 
find a verdi£l for the crown. £rror being brought, it was ob- 
jeAed, that there are no jurors named in the record, nor is it fo 
much as ilated that they are 12 in number, which is abfolutely 
neceiTary to appear on the record. Of which opinion was the 
court, and the judgment was revcrfed. The King v. The Inhabit 
iants of St. Michael^ Southampton^ Trin. 10 G. 3. Blachft. 718. ' 

loViaersT. (f, c. 7) Variancc between the Writ of Error and 

th& Record. 

iT was moved to qdafli a writ of error, which was inter J. M. 
-■• nuper de W% in com. M. gen.y and the record is only nuper de 
W* gen,y fo the escefs lies in the defcription, and not in the 
record, which difference has often beea taken and allowed, par- 
ticularly 
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ticularly in the cafe of Alfton v. Lucan, where the writ had th« 
word junior, which was not in the record. Scd per ^inr.-— There 
is Middlffex in the margin, and fo it is well enough. Jnggli^by v, 
Martin^ Trin. 6 G. i. Str. 316, 

(I. c. 12) Error in the Judgments in inferior Courtr. lovioerfifrf 

!• f N cafes of writs of error brought in civil a£i(ons, the queftion 
* whether the judges below are properly judges or not, can 
never be determined, it is fuflicient if they be judges de fa&o. 
Per Btitterj J. in Milward V. Thatcher^ Mich. 28 G. 3. 2 Term 
Rep, o* /c. 8y. 

2. if a perfon be criminally convided in a court of record^ 
and the recorder of fuch court was not duly elefled, the convic- 
tion would dill be good in, law, he being the judge de faEio. lb* 

(K. c) What Thing fliall be Error in the awarding »oviner£i», 

of Procefs* 

!• A Writ of error was brought iam in itedditiohe judicii againft S.CRflp. 

^^ the teftator, guam in adjudicatione executionis ai^ainft thf ^'"?' 
executors : as to the award of execution the defendant m error ^ 

pleaded in 9iullo eji erratum^ And that appeared to be in zfii.fa. 
againlt two executors, one of whom pleaded ne unqties executor^ 
and the other pleaded payment by the teftator ; upon which plea 
there was a judgment againft him, but no verdi£l as to the other^ 
aad then follows the award of execution. The court were of 
opinion this was wrong, and veverfed the judgment. Street v* 
Hopiin/oM and'otberSf Mich, to G. 2. Sir. 1055*. 

2. It was objefled in error that the award to the (heriflF was 
general, ;without faying of what county ; to which it was 9n- 
fwered and refolved, that the award to the QierifF mud be fuppofed 
to be to the (heriff of the county where the adion is laid, and 
it is always general. Goofetree v. Reynolds, Mich. 11 G. 2. 
Andr. 23*. 

(0, c) What Judgment (hall be given in this Writ. '^^'»^* 7' * 

I. T 1PON error, if tlie defendant pleads a releafe of errors, and s. p. Dent 
^ it is foolid for him, the judgment cannot be quod judicium Jj.f'*"*^*^* 
affirmetur^ becaufe the pleading of a releafe is a confeilion of the str.'asa. * 
errors ; but the proper judgment is quod querens nil capiat per breve The entry 10 
deerrore. Cunninghams. Houfion, Mich. 5 G. !• Str. izj. u^^'^}^ 

2. Upon error from the C. B. into B. R. the court were divided, The court of 
aad, therefore, though moved for an affirmance, there coidd be ^J^'J^ 

©4 no 
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joumthe fio rule. But the oATties wtfhing to have the matter determined 
caufe into in the Houfe of Lords, the plaintiiF in error confented to have 
^ ^cham- '^^ judgment of the C. B. confirmed s and the officer was dircdleci 
l>er, faying, by the court to make a fpecial rule, reciting the difierence of opi- 
theie could j^ion amongfl: the judges, and the content of the plaintiff in erxor. 
Sr'fuch a" T»<?r«ZD> V. Fleetwood, Trin. 6 G. i. Str. 383- 

fnOlccp it being abfurd to aik the opinions of the judges who had before given judgment id the caufe*- 
Nor could they adjourn it into parliament ; for it would be prefumpdoo in thea of theii: own accord 
to attempt it wiihout the klDg''t writ. Str* 393. 

3. The plaintiff in error afligned errors in law and in fa£^) and 

on demurrer for duplicity the quellion was, what judgment the 

court {hould give ; and, after conGderation, they ordered an 

entry quod affirmtturi according to Telv. 58. J'J^^y v. Wood^ 

Mich. 7 G. 1. Str. 43^. 

S. C« Kep. 4. A writ of error was brought in redditione Judicii againft the 

^>»P- teftator. As to which the defendant in error pleaded the ftatute 

««'dw.345, ^j limitations, (10 tsT 11 »^, 3. r. 14.) and prayed that the 

judgment be affirmed* Upon which it was queftioned, whether, 

as the defendant in error had concluded with an improper prayer, 

the court could give the proper judgment, which was, that the 

plaintiffs be barred of their writ of error. The £ourt determined 

that they were not bound by the prayer, and pronounced the rule 

that the plaintiff in error (hould ' be barred. Street v. Robin/on^ 

Mic^. IP (7. 2. Str. 1055. 

Cafes of Pradlice in Proceedings in Error, 

Htnk coram !• rpRROR in C. B. Infancy affigned. Doubt ^/r/ court and 
fan^Tffi'nl fcigncd iffue. Found with the plaintiff in error, and 

Kdljci.fa' judgment reverfed upon return of Xhepofiea, upon motion, without 
0d audieH' argument in the paper. Ogburn v, Barrington^ Miih. ^ G. u 

-'""^f?*. S/r. 126. 

and a/«. feet • 

returned } the defendant did not appear and join in error ; the plaintiff applied tq the court to know 
what to do, and .was dire^^ to put it into the paper, without taking out any rule to join in error* 
"When it came on, the judgment was reverfed. Thatcher v. Stcpheofony Hil. 5 G. ■• Stf. 144.? 




or putting it io Uie paper. Walmfley y. Rofon, Trio. 17 G. 2. Str. izio. 



2. A writ of error was quafhed, being returnable before judg- 
ment. Vicf V. Burton, HU. 4 G. 2. Str. 891.' 
The plaintiff 3. The rulc to allien errors was fet afidc, becaufe given before 
in error may ^xiy rule on t\it fcire factas quare executio non. Marfiall v. Cofe, 

withTru!e -M''>*- 5 G. 2. Str. 917. 

to appear to the fii./s. and another rule to aifign errori on record > on the fame day. The two rulei 
are confident, being bcth fur the fame purpofe. Sambridge v. Hoafley, Trin. 27 G. 3. % Term Rep* 
B. R. 17* f^t^e («P- pl« 15. 

The defendant in error obtained a judgment in C. B. in Hil. term* The plaintiff in errof foed oQt 
« writ of error, returnable the lait return of £after. Tha record having been certified in Eafter vaca- 
tion, the defendant, four days before Trinity term, faedout a fiufa, qvan txtcutiwem non, tefted the 
kft day of £after term, recuroal^ie the firft of TriDJty«: On the fiift 4^j of Trinity the defendant in 

crroc 
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WTor stre t rsU on the )K. /f.^ tnd afterwards, on tbe fame day, Jnather ryle for the plalntiiT to 
^Sjga ciTors oo tbc record. Thjc former of chefe rules expired on a Wednei'd^y, |be latter on the 
Tuefday preceding. The plaiotifF in error applied 'to the court to bave the rule to afli^n* errors dif- 
charecd. And, per Lord Keoyon, C. }.— Tbefe rolet are mcoofiftent. The plamtiS* in error is called 
upon to affiga errors before he is required to appear in this court ; the latter rule ihould precede the 
furater. Jaows v. Supies inerror, Trin. 35 G. 3. 6 Term Rep* B. R. 367. 

4. It was {hewn for caufe why a writ of error, brought on a 
judgment by cognovit aElionemy contrary to the defendant's under« 
taking, fliould not be nonproiTed, that the contra£i on which the 
adlion was brought was made during the defendant's infancy, and 
the judjgment given and agreement not to bring error was during 
his infancy likewife, and that he intended to afllgn infancy for 
error. Upon which the court difcharged the rule. Stem v. . 
Bern^ Eaft, 8 G* 2. Rep. temp Hardw* 104. 

5. Upon an affidavit that neither the plaintiff nor his attorney VtdeijetU^ 
could be found, it was granted that the fixing up of a rule to affign ^' t'ower, 
errors in the K. B. office (hould be fufficicnt notice. Thompfon '^^^' 
V. Baker f Trin. 8 G. 2. Rep* temp. HarJw^ 130. 

6. The plaintiff in error moved to fet afide z fare facias quare 
rxecutio non^ tefted the laft day of Michaelmas term, and raturi^able 
the firft day of Hilary^ becaufe there is no tranfcript of the recbrd 
below yet returned, and therefore there can be no ground for the 
fuggcflion of the writ. Lord Hardwiche — The pradiice is, that 
it the plaintiff in error be dilatory, the defendant mud give a rule 
to^ranfcribe^ and then if he will not, the defendant may nonpros 
the writ of error. The court inclined the fcire facias was not 
maintainable. Goodright v. Hugofon^ HiL 10 Or« 2. Rep. temp* 
fiardnv, 351. 

7» Motion- to fet aGde z nonpros In error, becaufe the rule to s.C.Baroei 
tranfcribe was ferved on the plaintiff in error, and not on his at- 4io*. 
tomey. The court held the rule to be well ferved, and refufed 
to fet afide the nonpros. Green v. Upton ^ Mich.. 11 G. 2. PraEl^ 
JLeg. C. B. ^98. 

8. Motion that the defendant in error might have leave to 
tranfcribe the record (the plaintiff in error not having done it) 
in order to nonpros the writ of error, and to have the benefit of 
the recognizance entered into by the bail upon the writ of error. 
Sedper cur. {abfente Lee^ C. J.) It never was done. Anon. Mich. 
17 G. 2. I Wi!f 35. 

9« Rule to ftcw caufe why nonpros of a writ of error, for want 
of tranfcribing the record, (hould not be fet afide with cods. Ob- 
je£led^ that no final judgment was entered, and therefore no tran« 
fcript could be made. The nonpros fet aGde without cods. It 
appeared that the clerk of the judgments, though paid his fee, * 
had neglected to enter the final judgment. Stone v. Rawiinfonp 
Mich. 19G. 2. Barnes f 195. 

lo. Demurrer by AttorneyrQeneraliqa ple:^ of defendant's, to S.C Parktr 
^n inquifition upon an extent in the Exchequer, and juclgment '42* 
fro rege. A writ of Qirpr was brought^ returnable in the Exche- 
quer Chamberi pending which the defendant died^ whereby the 

writ 
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writ abated. L6rd Chancellor and two Chief Jufttces were of 
opinion that the new writ could not be properly to the Excheqaer 
Chamber becaufe the record did not reflde with thenii and the 
words of the writ are record, quad coram vobis refidet; for only a 
tranfcript of the record is feni into the Exchequer Chamber^ and 
the record itfelf remains in the court of Exchequer. But the 
court made a rule for a remittitur to be entered on the record, 
together with a fu^geflion of the death. Rex v. Cotter^ Trih, 
;i4 li 25 G. 2. 2 Vef. 2B8. 298. 
S. P. Grofc II. It is not ncceflary that a writ o{fcire facias in error (hould 
I: ?***» lie in th*; ofBce before the return. Millar v» Terranvax^ Trin. 

Byff.H39^ S C- 3' Burr. 1723. 

ra. It was agreed by the court and counfel that a writ of error 
could not be nonprojjid without a rule to aiBgn errors. Leitb y» 
Macferlariy Mich, 6 G. 3. Burr. 1772. 

13. The defendant in cjcQiment having brought a writ of error 
in pdrliamenty the court of King's Bench obliged him to enter 
into a rule not to commit wafle or dcftruAion during the pen- 
dency of the writ of error. Wharod v. Smart, Mich. 6 G. 3. 
Burr. 1823. 

14. The defendant in error became bankrupt, and his aflignees 
fued out z/cire facias quare executionem mn, reciting the recovery 
below, and the writ of error. This was held to be ill as zfcire 

facias quare executionem hon, becaufe it appeared from the recital 
th^ta writ of error wa» depending; 2d, as zfcire facias to compel 
an adignment of errors, becaufe there had been a proceeding fince 
the judgment : the aflignces (hould have gone on with the writ of 
error in the bankrupt's name till judgment. Therefore the fcire 

facias was quafhed. Kretchman v. Beyer, Mich. 27 G. 3.* i Term 
Rep, B. /2. 463. 
rJeanft, I J* A writ of cnor was brought in B. iZ./ returnsible the laft 
f^ 3- return of Eajler term 5 and bail being perfefted, a rule was given 

by the defendant in error, Ggned by the clerk of the errors, to 
certify the record in eight days, otherwife a nonpros would be 
entered. This rule was ferved the i8th May, and the record 
was certified before the firft day of Trinity term. The defendant^ 
after the record was certified, and three days before Trinity term, 
fued out z fcire facias quare executionem non, tefled the laft day of 
Ea/ler tcrm\ and a warrant thereon was ferved on the plaintiflF 
the firft day of 2V/////y term. It was moved to quafli theybV^ 

facias, on the ground that the record (hould not have been cer* 
tificd before the firft day of Trinity term, till which time the fcire 

facias (hould not have been fued out. Sedper Buller, J. — ^Thc 
record was brought into this court in the vacation, then it was a 
tranfcript of the laft term. It is not necef&ry that the officer 
fhould have eight days allowed him to tranfcribc the record; it it 
his duty to tranfcribc it as foon as he can; and though eight days 
are mentioned, which he is not to exceed, yet if he can cerrify it 
in lefs time, he (hould do it. Sambridge v. Uouflty, Trin. 27 Gf 3* 
2 TermR^.B.R. 17. 
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(p. c) Equity. How far Chancery will relieve after l ovjoer?*- 

Error brought. ~ 

'T^HE court will not order the filing of jin original nunc pro tunc^ 
^ to mak^ good a judgment on error brought, without fome ex- 
cufe for not filing it before, though a flcnder cxcufe may be fufE* 
cient; otherwife no perfon will file an original bill till error 
brought, and the revenue of the crows will be jnjured. 3 Wms. 
Jifp. 314. jinon. Trin. I734» 

For more of Error in general, fee Abatement^ Amendment^ and 
Jeofmils^ Courts Faife Judgment (B), Fine^ Judgment ^ Non- 
fust, Supetfedeas^ and ether proper titles. 
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(A) By Sufferance. What is Efcape, 



ioViner7|* 



I. "TO prove a voluntary efcape, the party efcaping may be a S. p. heU 
^ witnefsy becaufe it is a thing of fecrecy, a private tranfaflion ^ ^'^ ^ 
between the prtfoner, and the gaoler. Rex v. Wardmofthe Fleet^ an*aIaion 

Bull. NL Pri. 67. againft the 

flier iff fjr 
m cfetpc of one arreHed on mefne procefs,) who U\A, the debt wovld not be d'fcharged by a verdiA 
sad jttdynicat in that cinf<p ; but the witnefs would llill remain liable to an a£Uoo at thciuit ol'thepUio- 
tiflF. Ca£i and another v. Cameron, £aA. 31 G. 3. Peake*s Ni. Pii. Ca. 124. 

2. To an zSixoTi of debt againft the (heriffs for an cfcape they Lord Hard- 
pleaded, that the.prifoner broke the gaol and made his efcape, and •f'c^ Wd, 
they purfued and retook him, and had him then in cuftody to ^oubc"thac 
anfwer the plaintiff. The plaintiff replied, that the defendants could poT- 
▼oluntarily permitted him to efcape. The evidence was, that the ^^^7 *>« 5*»f- 
prifoner was feen at large out of the prifon; that the plaintiff's cafewouid 
-attorney aflced the gaoler if he was in cudody, who told him that be the quef* 
be was gone out of the prifon on an errand for the prifoners; and "''^"f^ 
that the gaoler had made him turnkey of the prifon, fo that he had ^, Hugging 
the keys of the prifon in his cuftody, and kt people in and out of in the Ex- 
the pnfon. Per Lord Hardwicke, C. J.— Here is plain evidence ^*),*^**?' 
of an efcape, and, it appears to me, of a voluntary one; for as hjC atioo for an* 
has been trufted with the keys of the prifon he may go out when cf^pe wat 
he will. Wilkinfon v. Salter and another^ Trin. 9 G. 2. Rep. temp. ^^^ 
Hardw. 3 T o. Huggint for 

the efcape of 
B» a Aaoggkr».aiid the defendant pleaded • recaption; the Attorney-General replied a voluntary 
tki^ Tbf cndiftce mUf that tbe ttunkej kt hio) out of prifon j and tbc couit mm of opinion that 

tht 
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the turnkey not bcin; thf warden** deputy, therefore his permi/Iion did not make it a voluntaryy. bat 
0oly a negligent efcape in ibe warden j but ibey held that a permiifion by^the warden 'a deputy wouM 
make a voluntary efcape In the warden. So that even that doubt was cleared up oo the evidence in tbe 
principal cafe ; becaufe ic appears that the gaoler himfelf appointed the prifon?r to be turnkey. There* 
lore the plainciif nught to have judgment. ^V<Rep. temp. Hardw. 311, 

yUe Grey 3. In debt> for an efcape, againft the (herifFy the declaration 
V. Gambier, ftatcd, that thc plaintiff fued out a ra./i. agaiuil -F., returnable 
j«o/pI 51? ^^' purification, which was delivered to thc defendants, who ar- 
whJch,iww- rcftcd i^ on the i^ Feb/uary^ but on thc 2d Februtfrj fufFcred 
c"^' c* T ^^'^ ^^ efcape and to go at large, the damages not being paid. 
faJd was dif- Plea nil debet. It was proved that jF., having been arreted on 
tiogaiikabie the 27th December and carried to a fpunging houfe, was feen, on 
^!J"*fH ^^ February i at large, nobody being with himj that he rc- 
kin^^v. Pio' turned the fame day into cuftody, where be continued till the 
mer. Viiie rctum of thc writ, and was then, by habeas corpus^ committed to 
/o,iiet.(E), j}^g pigf^ jj, execution. It was held by the court, that if a de- 
fendant when taken in execution is feen at large for ever fo (hort 
a time, as well before, as after the return of the writ, it is an 
efcape in tHe (herifF; but in arrefts upon mefne procefs, it is 
fufEcient if the (heriff brings in the body on the day of the return. 
Hawkins and another Affignees v. Plomer and another ^ HiL 16 G, 3. 
^/ackfi. 1048. ' 

>fi/eRetr>rn. 4. Debt agaxnft the chief bailiff of the liberty of Hallamfiire 
offi " D^"'* for an efeape. The declaration dated a recovery by the plaintiff 
J, 6. * ' in B. R, againft J, W.^ and that he fued out a ca.fa. diredled to 
St. &7K.8. theihcrifFof Tork/bire^ who made his mandate thereon to the 
*-*^ defendant, requiring him to arreft'^. ^., fo that the flicriff 

might have his body at the return of the writ ; that the defendant 
arrelled J, W.f and had him in cuftody in the gaol of him the 
defendant in and for the faid bailiwick, and afterwards fuffered 
Iiim to efcape, the plaintiff not being fatisfied. The defendant 
faid, that true it was that he arrefte^ J. W.^ and for a (hort fpace 
of time had him in cuftody in the gaol of him the defendant in 
and for the faid bailiwick ; but he further faid, that as foon as 
conveniently might be, after fuch taking and arrefting of the Uii, 
J. IV. f and before the return of the writ of ca.fa. in the faid 
declaration mentioned, to wit, on, i^c.^ in order that the faid 
(heriff might have the body of the faid J. W. before the king, at 
the day in the faid writ mentioned, according to tlie exigency 
thereof, he the defendant did neceffanly remove and carry away 
the body of the faid J. W.^ from and out of the faid liberty of 
Hallawjhire^ to and into the common gaol or prifon of the flierifF 
of Torhfbire in the county of Tork^ and the body of the faid J. W. 
he the faid defendaut did then and there, for the purpofe afore- 
faid, deliver from and out of his hands and cuflody into the 
hands and cuftody of the faid (herifE of Torhfbire^ as he was by 
the faid. mandate required ; and thereupon the (aid (herifF did 
then*and there receive into his cuftody the body of the faid J. IF. 
The plaintiiF demurred and had judgment, this being held to be 
9S rnucli an efcaf c in the d^fex^dant as if Ke bad carried the pri* 
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foncr Into any other county. Formerly there was fome douht. 
whether the bailiff of a liberty, or the flieriff fhould be amerced, if 
the (hcriff returned that he had commanded the bailiff of the 
liberty, who anfwercd that he had t^ken the body and had not 
' the lH>dy there. 2 H. 4. 16. Kkch. Ret. Erev. 568. Then 
KitchiH proceeds to fay, fee ii H. 4.'^/. 41. that the bailiff fliall 
be amerced and not the (heriff. He cites alfo 5 Ed. 4. 6. And 
47 Ed. 3. 25. 14 Ed. 4. I. and 36 H. 6. 1. A diftrtngas baU 
iivum was awarded to bring in the body. If the djftrlngas goes 
againft the bailiff to have the body at the return of the writ, he 
ought to have the cuftody of the body in the mean time ; for, if 
Tie were obliged to fuffer the body to go out of his cuftody in the 
mean time, it would be abfurd to call on him for a return of the 
writ. When the bailiff has once arretted a defendant, he and 
not the (heriff is called on to bring in the body. Inftead of deli- 
vtring the prifoncr into the cuftody of the iheriff, the defendant 
(hould have kspt him within his own bailiwick, and then he 
ihould have made his return to the (heriff, which the fiieriff would 
have returned to the court. The defendant receives all the pro- 
fits arifirjg from the execution of the writs within his privilege, 
and therefore is liible to all the* difadvantages attending it. 
Bi^thman v. The Earl of Surry ^ Tri/i. 27 G. 3. 2 Term Rip. 
B.R.s^ 

(A, 3) What (hall be faid an Efcape in regard of 'ovinerSo, 
the Manner how the Defendant was taken, and 
the Legality of the taking. 

IN an zCtion of debt againft the (heriff for an efcape, the ds* 
daration dated judgment in debt, an arreft, and a fubfequent 
efcape ; at the trial a queftion arofr, whether the arreft was 
legal, it being by the fon of the bailiff, and not by the bailMF him* 
felf, who was at the diftance of 30 rods, and not in fight. The 
jury found that the bailiff was quodammodo pfefent at the 
time of the arreft, and gave a verdi£l for the plaintiff. Upon 
a motion for a new trial, it was held by the court, that the 
officer mud certainly be the authority to arreft ; but he need not. 
be the hand that arrefts, nor in the prefence of the perfon arreftied, 
noraduatly in fight, nor is any exac^ diftance prefcribed ; but he 
muft be fo near as to be at hand, and a£ting in the arreft. Blatch 
▼. Archer^ Eajt. 14 G. 3. Cowp. 63. 

(D) What ASt or Thing will cxcufe an Efcape {a), ^ovutett^. 

(41) yuii let. (F), pi. 5. 

TO an a£lion on the cafe againft the chief bailiff of the hundred 

^ of Haliam/bire,' for an efcape, the defendant pleaded, that di- 

▼^ perfoQs unlawfuUyi riotouflyi and tumultuoufly affembkd 

together 
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foigether to the didurbance of the public peace» and being fo aflem** 
bled, unlaivfttlly and felonioufl]s with force, (the faid force then 
auid there betiig fo great and violent that the defendant could not 
refift the fame,) without the licence and againft the will of the 
defcudant (and although the defendant did as much as in his poWcrr 
lay to prevent the fame) demoHQied the pHfon in which the pri- 
foner was in cuftody, and refcued him out of the faid cudody of 
the faid deftmdant, by reafon whereof and without the licencci &r. 
of the defendant he efcaped and fled to places to the defendant 
unknown. Upon demurreri the plaintiff had judgment, and the 
court faid, that the current of authorities was againft the defend- 
(«)ioG.3. ant, and that the ftatutes(«) which were made immediately after 
«• ^« the rio^s in 1780 to indemnify the mar(hal| evinced the opinion 

•iG.j.ci. ^£ .^j^^ Icgiflaturc upon the fubjei^. They alfo hinted, that the 
ik) It was riot zGt had fubfticuted another remedy againft the hundred f ^), in 
*J8J*^ •* lieu of that which it took away again ft the rioters thcmfelvcs* 
iu «mS5^ ^^''«^ V- '^ ^«*^ / Norfo/t, Tr'tn. 32 G. 3. 4 Ttrm Ref. B. R. 

given by the 789* 

riot ft£t was 

Incfiedoal in this cife, becaiife the limited time for fuing under it was pafled ; Ani thit not owing t» 

tbe laches of the defcadaut, who could sot fue u\\ a judgment recovered sg*ioft hioA. 



ioVipefg9. ^E) Taking upon frefh Suit, and what (hall be (aid 

frcfh Suit, 

]» tbe cafe !• f F he who 18 la execution efcape, (though it be with the con- 
in Thef. 1 fcnt of the (heriff or gaoler,) yet the pUintiflF may take him» 

£e whole*' and that after a twelvemonth, without tfaufa^ for he is in upon 

debt was le- the firft execution. Ltnthal and Gardner^ HiL 26 {5* 27 Grr. 2. 

covered And this, cvcu though he have brought an a&ion againfl; the 

SKriff but g*olc' or (heriff, and recovered, if the fum recovered were lefs 

the defend- than the debt, as where the judgment was \for 2000/. and the 

asc pleaded damages recovered were only looo/. Coliop and Brandbj^ Trin^ 

^, d^"the 3 * C^**- 2. Bu/L Ni. Pri. 69. cites Tkef. Brev. 28 2* 

plaintifl'* hsd taken a lets fum of the iheriffs in fatisfaftion of the feveral fums of monef, and jodgment 
•ferefaid ; and on demurrer that plea was held to be bad. 2 fuppofe (fays Mr. J. Bulter), on the ftalo 
l^ilfid tJiat alcis Ittm could not be a fatisfs^on of a greater. yUU Bull. Ni. Prl. 69. 

2. To a count in a declaration in deSt againft the marflial for 
the negligent efcapcof R,f who was in his cuftody in execution^ 
the defendant pleaded, firft, that R. without the privity and, con* 
fent of the defendant, and againft his will, efcaped, tf r. and that 
the defendant freQily and diligently purfued R, and re-took him, 
and had and detained him in execution for the 4amages> is^c. at 
the fuit of the plaintiff, and ftill detains him; itc. adf That R. 
efcaped without the privity or confent, and againft the will of the 
defendant ; and before the defendant had any notice of the efcape, 
to wit, on fuch a day,. it., into the defendant's cuftody, without 
the knowledge of the defendant, returned ; and continually after 
ittch return hath been detained in execttion. The plaintiff re^ 

plied 



plied, firft, that the defendant did not frefhiy and diligently pnr- 
fue K. in order to re-take him, (2fr, ^^, That R. was not colnti- 
naally after his return detained in the defendant's cullody in exe- 
cation* The cafe was, that R. had been taken in execution at the 
plaintiff's fuit, and regularly committed to the cuftody of the 
marlhal : that R., who had the liberty of the rules of the prifon, 
was proved to be out of them on three feveral days, the laft of 
which was on the 3d November^ but on the defendant's hearing 
that R. had efcaped beyond the rules, he was put in clofe cuftody 
on the 4th November before the aAion was brought. This was 
held to be a negligent efcape, and the voluntary return of the 
prifoner before the a£lIon brought equal to afirefli purfuit. And 
It oiuft he pleaded, for it cannot be given in evidence under the 
general iflue. Bonafous t* Walker^ Mich. 28 6. 3, 2 Term 
Rep. B. R. 126. 

3* There is this difference between an arreft on mefne procefs 
and in execution, viz. that on the former the plaintiff may permit 
the prifoner to go at large, provided he has him at the return of 
the writ; but in thejatter, if the bailiff voluntarily permits the 
prifoner to gaat large, though only for a minute, be cannot re-take 
him ; the reafon is ftrongly enforced by the ftatute with regard to 
letting a prifoner out on giving bail ; for it does not only give the 
fiieriff the power of letting him to bail, but it compels him to do 
fo on giving fufficient bail ; and if no fecurity be given, it- is done 
at the riik of the bailiff; and then if the prifoner do not volun- 
tarily return, the bailiff may re*take him before the return of the 
writ. Atkinfon v. Mattifon and others^ Mich. 28 G* 3. 2 Term 
Ref. B. R. 172. 

(E. 2) In what Cafes the Perfon may be retaken ioVm«9^ 
without fircfh Suit. Eicape Warrant, &fr. 

I. 'THE plaintiff brought his afiion in Mich. 6 (7. i. and the 
^ defendant put in bail. In Hilary term following iffue was 
jcnnedf and notice of trial given and countermanded, and the de«- 
fcndant was in the fame term furrendered in difcharge of his bail; 
be lay all Ea/ler and Trinity terms, and in the vacation made his 
efcape; upon which, in Michaelmas term following, an efcape 
warrant iffaed againft him; but, upon motion, the court fuperfeded 
the warrant, becaufe it would be hard that the defendant fliould 
lie in prifon till the plaintiff thought fit to try the caufe ; and if he 
were taken Upon the eficape warrant, he would be entitled to be 
difcharged by the rules of the court. Webb v. Thompfon^ Mich. 
7 G. I. Str. 401. 

2. If amanefcapes and re'tums again, and afterwards commits 
afecond efcape, he cannot be taken up for the firft efcape, it being 
purged by his return, jfnon* Eaft. 7 G. x. &tr. 423. 

3* A prifoner taken on an efcape warrant moved to fuperfede it» 
•n producing a diy rule for that dat ; but the court fefufed ayZ/- 

perfedeas^ 
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perJedeaSi becaufe it appdared that he went out early in the mofti'* 

ing, and did not fign the petition till he wa^ taken up. jInoH* 

Hit. 8 G.I. S/r. 503. 

ndeVt^' 4. The defendant having been arrefted by the fUtriS of M. at 

thcrftone- .^^ fyjj ^f another plaintiff on a Saturday^ was difcharged the fame 

▼^Atkinioo ^^Jf ^^* flierifF not knowing that there was a detainer lodged 

BarDes373. againft him at the fuit of ^., which being afterwards difcovercd, 

to^'iO'Aht, ^j,^ defendant was arrelled (at -^.'s fuit) on the next day, Sundays 

*^* ^ ' * upon which he obtained a rule to flicw caufc why he fhould not be 

dUicharged out of cuftody, the arreft being contrary to the ilatute 

29 Car, 2. c.'j./,6. which was made abfolute i for the defendant 

was not in the flieriflF's CHftody in this a£tiou before the fecond 

arreft. If indeed a party wrongfully efcape from t}ic cuftody of 

the law, he may be .re-taken at any time, and is not protefled by 

the ftatute 29 Car. 2» which forbids an original arreft ^on Sundays: 

but here the defendant was not guHty of any contempt, he having 

been regularly difcharged. Atkinfon v. Jamefon^ Mich. 33 G. 3. 

I'Term Rep. B. R. 25. 

»ovTtier95. (F) Itt what Cafcs the Sheriff or other Officer (hall 

be charged for an Efcape. 

I. IN an a£lion for the efcape of S. C. who was taken upon aa 
^ outlawry on mefne procefs, it was moved in arreft of judg- 
ment, that the a£lion would not lie, for the defendant is at the 
end of his fuit, and the king only has an intereft for the forfeiture, 
and the body is kept for the contempt. Sed per cur.'^Hc may 
never be tak^n again, and the confinement would have enforced 
his appearing to the a£tion to reverfe the outlawry, fo the plain- 
tiff has an intereft, and a damage, and muft have judgment. Co^ke 
q» /. V. ChampneySf Eqfi. 4G. 2. S/r*90l. 
nJe Key v. 2. In an a£lion on the cafe Againft" the warden of the Fkei for 
Briggs» the efcape of Jf^., the cafe was, tlut JF. being indebted to the 
xo^n Abf. plaintiff in the fum of 18/. 31. upon his promiffory note, and for 
XII. pi X9* goods fold, is^c. the plaintiff in Trinhy term having made affidavit 
In the cafe gf j^js caufe of a£tion, delivered a declaration againft W. to the 
cfoftV turnkey of the Fleet prifon, W. being then a prifoner in the cuftody 
Eyies/the of the* warden at the fuit of another plaintiff; that afterwards, 
plaintiff** upon the fkft OBeber^ the warden voluntarily permitted W. to 
juT* escape out of prifon, the pl^ntiff not being fatisfied the damages 
bit dcbcand in his declaration. That the plaintiff knowing of fuch efcape, did 
c^tin the notwithftandiug proceed to judgment, which he obtained for the 

aga'mft fi^. ^^^ ^^ 3^ ^' '^^^* ^^^ ^^^ damages and cofts, and then commenced 
amouncrd to iiis a£lion againft the warden. That J^. on the fame day that he 
1^^' ]\*\ efcaped, returned, and from that time continued a prifoner in the 
tion againft cuftody of thc Warden. The court were of opinion, tliat when- 
the warden ever 3 gaolcr permits a voluntary efcape, from that moment he 
'*h**Tlntiff commits a tort, and the plaintiff has a right of adion to recover 
9ii*y*i8/ 3v fuch damages as a jury fliall plcafe to givc} thc prifoner, when vo- 
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luntarlly fuffei'ed by the gaoler to efcapej is inftantty at large ; the and 40 1. 
gaoler cannot afterwards re«take and detain him for the fame ^^^'' wii- 
matter: the plaintiff may re-take him by an efcape warrant, but S7*thc^' 
has his option to proceed as he pleafes, either againft W. to judg- fuamumoe 
mcnt and execution in this cafe, or againft the warden. That JP*. <*a'n»ges was 
was not at that time a prifoner at the plaintiff's fuit, although he Jhe*l*ufpofe| 
Were locked up every night ; and though the plaintiff might law- for if the 
fally proceed to judgment againft him, yet he could not charge i^^ M 
him in execution. If an efcape be voluntary in the gaoler, no- ^^^J,^ 
thing afterwards will purge it, Ravenfcrofi v. EyteSy Efyuire^ HiL mages, it 

^ •' ^^ ^ ; taken that 

they had done right. He was of opinion that the jury were not confined to give the exad damaget la 
(be final jut^gment, but had a power and difcretion to aiTeft what damages they thoaght proper j for it 

teiog aa a^ioa on the qafe, the damages were cofeiUy oncertain and at large. Fidt a Wiift 294* 

1 

3. The platntiflb having taken out a ca./a, againft the defend-, 
ants, fent it to P* their agent, who applied to the (heriff for a war* 
jant on it, direded to his own clerk, affigning as a reafon for not 
making application to the under- (heriff in the ufual mode, that the 
latter was concerned as attorney for one of the defendants. The 
flieriff making feveral objediions, at length granted a warrant to 
/{., P.'s clerk. Otfe of the defendants was arrefted upon this 
warrant, and efcaped ; whereupon the plaintiffs obtained a rule 
againft the (lieriff to return the writ ; but the court afterwards, 
on motion, fet afide the rule ; and BulUr^ J. faid, it had been re- 
peatedly held, that if a fpecial bailiff be appointed on the nomi* 

nation of the plaintiff, the latter muft take the confequences of * 

the a&s of the former: the court has conGdered them as the z€ts 
of the plaintiff himfelf, and has refufed to call on the (heriff to 
return the writ in fuch cafes. De Moranda and othars v. Duniin 
andoiberSi Mich. 31 G. 3. 4 Term Rep. B* R. 1 19. 

4. In an adion on the cafe againft the (beriffs of London for an 
efcape of one arrefted by them on mefne procefs, the plaintiff was 
nonfuited, becaufe he could not prove any debt againft the prifoner 
who had efcaped. It was. afterwards moved to fet a(]de the non- 
fuit, but the court refufed to do fo. Alexander v. Macauley and 
Mother^ EaJI. 3a G. 3. 4 Term Rep. B. R. 61 1. 

5. To an action of debt againft the warden of the Fleet for the 
efcape of a prifoner in his cuftody in execution, he pleaded that the 
king granted the office of warden of the Fleet to the defendant by 
letters patent ; that the prifon ought to be repaired by and at the 
expence of his majefty, and not by and at the expence of the de- 
fendant ; that he took all due and podible care in his power to 
prevent the efcape i that notwithftanding furh care, the prifoner, 
without the confent, privity, or knowledge of the defendant or his 
fervants, bfc. did contrive, confpire, confederate, and agree^ toge- 
ther with two other perfons (naming them) unlawfully to break the 
faid prifon, by and in the behalf of the faid prifoner, and to effeft 
his e(cape from and out of the fame : that the faid two perfons did 
throw over and acrofs a certain external wall of the faid prifon. 
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from a window of A eeftain houfe adjoining ihe prifon, a certain 
roM-laddef| for the purpofe of eflfediing the efcape of the faid 
prtfoner, who by means thereof, and in confequence of the infuf- 
ficient height of the faid wall of tlie faid prifon, did fecrctly, pri- 
vately, and clandeftineiy efcape over the faid wall, without the 
confent or negligence of, or any negligence or default in the de* 
fendant or any or either of hia deputies or fervants, l^c. : that im- 
mediately the defendant made frcQi purfuit, notwithftandtog 
which the prifoner and the two other perfons, befote the pri(bner 
could be re-taken, fled into the kingdom of France^ and from that 
time continued there. That the faid prifoner and the faid two 
other perfons were aliens, born out of the legiance of our lord the 
king, to wit, in France^ and fubjeds of that kingdom \ and that 
they the faid prifoner and the faid two other perfons had not any 
lands or tenements, or other property in this kingdom, whereby 
they could be amenable to the laws or juftice of this country, for or 
in refpe£t of the efcape of the faid prifoner; and that the defend- 
ant was iMt warden otherwife than in refpe£l of the faid letters 
patent. • The replication, prote(lit>g againft the matters alleged 
m the plea, traverfed, the prifoner did efcape, without any negli- 
genco or default in the defendant, or any of his deputies or fer- 
vants. The plaintiflF had a verdi^: but a new trial was moved 
for oil two grounds; i ft. That an adion of debt would not lie 
for a negligent efcape : ad. That the matters difclofed - in the 
pleaj which were proved, (hewed that there was in fa£i no negli- 
gence on the part of the defendant. But, after argument and a 
cnr. adv. J it was held by the court, that tlie afiion of debt might 
be maintained ; and the Tear Book^ 33 f/. 6. r. i. p/. 3. P/iftv. 35. 
2 Inft. 38a. I Vent. 217. were cited. And as to the ad p<»nt, 
that nothing but the a£^ of God or the kin^s enemies will be an 
excufe. Jilfept V. EyUsi Trin. 3 a G. 3. ^H. Blackft. 1 08. 

6. The declaration ftated, that on the nth January W. M. 
was indebted to the! plaintiff in 99/., for the recovery whereof 
the plaintiff, on the fame day, fued out of ^. R. a fpecial capiai 
ad refp9ndendum dire£ted to the iheriff, returnable in eight days of 
St. Hilary; by virtue of which the defendants arrcfted W. M. on 
the fame day, and detained him in their cuflody until they, not 
mindful of their duty, (5*r. afterwards, and after the time ap* 
pointed for the return of the writ, to wit, on the ift Marcb^ 
voluntatily permitted him to efcape ; and that they afterwards, 
to wit, on the 25th dav of A^l^ falfely returned on the writ, 
that by virtue thereof they took the body of the faid JT. M. and 
f^fely kept him until they received a writ of habeas corpvs cum 
. eaufa^ dirc£led to them, by virtue whereof, on the aift Aprils 
they condu6led W. M. before a judge of B. R. who committed 
him to the cuftody of the marlhal ; by reafon whereof the plain- 
tiff had been delayed and prevented from recovering his da- 
mages. There was -another count fimilar to the former, with this 
difference, that it dated the arreft to have been made by virtue 
of another writ^ fued out on the 20th January, called an ediai 

/peaat^ 



^aat cafiias ad refpondendum^ returnable in eight days of the 
pttrification. It appeared at the trial, that JF. M., being io the 
ciiftodj of the (heriff's officer at the fuit of another creditor, the 
plaintiff's writ was ferved on him on the i ith Januarpf returnable 
the 2oth ;, diat to prevent his being fcnt to gaol, another writ, as 
mentioned In the lecond count, was, with the plaintifPs confent, 
iffued on the aoth, returnable as there mentioned; That a writ 
ct habeas corpus cum caufa^ tcftcd the 28th November preceding, 
retainable immediately before a judge of B. if., was iffucd and 
delivered to the flierifF fome little time previous to the aoth %- 
mwy, for removing W. M. into the cuftody of the marlhal, but 
chat in fzQ, he was not brought up nor committed till the 21 ft 
^ri/, being the day befiDre the eflbign day of Eqfter tcrm^ after 
which the plaintiff filed a declaration againft him. That from 
the time of the firft arreft till the commitment W. M. remained 
in the coilody of the flier iff's officer. There was a verdi£l for the 
plaintiff; but the jury found that he had not been delayed or pre- 
judiced in his fuit ; and the queftion was referved, Whether^ 
under thefe circumftances, the plaintiff was entitled to recover ? 
Afterwards, upon a motion to fet afide the verdid and enter a 
nonfuit. Lord Kenyon, C. J. was of opinion that the exigency of 
the writ was performed; (6 far that the debtor was forthcoming 
when the plaintiff called upon him to a^ifwer his demand. Buller^ J. 
remarked, that this adion on the cafe is founded on the damages f 

fuftained by the creditor ; if no damage be fuftained he has no 
caufe of a^lion. That the time within which a (heriff mud carry 
a prifoner to gaol, is at the return of the writ, afterwards he keeps 
him at his peril in cafe the creditor is delayed ; but in this cafe 
the jury have exprefsly found that he was not delayed or preju- 
diced, and therefore he thought the plaintiff had no caufe of 
a^on* The rule to enter a nonfuit was made abfolute. Planck % 

v« Andcrfon and anoiber^ Sheriff' of Middlefex^ Mich. 33 & 3. 
5 Term Rep, B. R. 37. 

(F. 3) What Aaion lies againft the Sheriff, Gaoler, ^^^^ «o3> 
t^c. And what of his is liable to anfwer for 
ETcapes. And how. 

I. XviOTION for an attachment againft a gaoler for a volun- 
'*^^ tary efcape of one in execution for obftrufting an excife 
officer in the execution of his office ; but the court refufed to 
grant it, there being no precedent for that purpofe: but they 
ordered him to (hew caufe why there (hould not be an inform* 
ation. Gaoler ^ Sbrenjbury^s cafe, Mich. 9G. I. Sir. 53a. 

a. It was held that debt lies, by i R. 2. c. la,, as well where S,C.ioyJa. 
the efcape is negligent as where it is voluntary. Suneboufe'^. ^t^'*'* 
MuSins^ Trin. 4 G* 2. Sir. 873. point. 

3. Upon a motion for leave to file an information againft a 
gaoler it appeared that he had permitted a pcrfou, committed 
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upon an attachment for nonpayment of coIl$, to go at large* A 

rule to (hew caufe was refufed ; £t p£r cur, — The ordioary 

remedy by an aftion for the efcape is fufficient in this cafe. Rex 

T. Williams^ Trin. 28 C 2. Sayefy J 45. 

Thedifttnc- 4. Upon an action of debt brought againft a flieriff for the 

tl>n between efcape of a ptifotier taken in execution, it was infifted en the 

debt^n^d wi P=^^ of ^^^ defendant, that the jury were not bound to find the 

the cafe it whole debt ; that debt or cafe will lie, but that cafe would never 

^i*MC \y^ brought if the whole muft be recovered in an a<3ion of debt. 

uTanaflion To which it was arfwereH by the court, that in an a£tion of debt, 

on the cafe . which goes for a fpecific thing, the whole mud be recovered or 

®"'^ ]*y nothing;. So are the precedcrlis in Rqfi. 171. i SaunJ» ^S* 

Slferiffor ^ Sound I GO. and Afford v. Tatnel^ i Mod, 170. Hawkins and 

gaoler for another^ Afftgneesy ts^c. v. Phmert HiL ,16 G. 3. Blackji, 1048. 

an efcape in 

which cafe th? creditor might recover damages for the ofIicer*t mifcondud, but fttll he had a right t» 
recover the deb! a^ainft the original dcbtrr. rut the ftatu:e gave an »£tioo of debt ag.iinlfr the frcriff 
or gioler to recover at on;e the fum for which the prifoner wvas charged in execution. Now they beiag 
affirmative ftatutes, did not take away the ^^»mmon law remedy, fo that the creditor h^s his eledtioo; 
but if he adopt the latter, he mud nover the whole fum (tf). Vir B«ller, J. in Booafoiift T. Walker, 
Mich. ftS C. 3. » Term Rep. B. R. IA9. VUt amtt, letter (F), pi 4. 

(«) That which the creditor would have recovered again ft the prifoner ; aamelj, the fua lodorfcd oa 
the Writ, aad the legal fees of executioQ, vide flat. Weftm. 1. ( 1 3 Ed. j. c. 11.) i R. a. c. ix. 

■ 

5* An aQion was brought In the Exchequer againd the (heriff 
for the efcape of a perfon who had been in his cuAody, at the 
fuit of the plaintiff, on mefne procefs ; tlie (heriflF moved that the 
proceedings might be flayed, on payment of the fum fworn to and 
cods; but this was refufed, for the court were clearly of opinion 
that the plaintiff was entitled to proceed againfl the fherifFfor the 
whole fum due to him from the original defendant. GabtH* 
Per char dy Mil. 35 G. 3. Anjlr. 522. 

lovin. 103. (F. 4) Adions j brought where {a\ 

{m) yUU Trial, let. (H. a 1), <fc,' 

iF a man efcape in EJex^ and be feen at large in Hertfirdjbire^ 
* the phintifF may lay his afilion in Hertfird/bire. Walker T. 
Griffiths, Mich. 25 G. i. Bull. Ni, Pri. 67. 

lovin. 106 . (H) Gapls. In what Places Prifoners may be 
(M)yideiht kept(tf). 

cafe of the prifoo of the K. B. Str. 678. Roles K. B. Eaft. 30 O. 3. 3 Term Rep. B. R. 5S3. 

S P Fowies I. A FTER fcntence pafTed on a defendant, who had been found 

DyocJ/**" . . g^^^^y ^^ » confpiracy, he moved (on alEdavit of his being 

Mich. ' indifpofed) that he might be adnrvittcd to the benefit of the rules. 

130.2. ^ed per cur. — ^We never do it for one in execution, which difitrs 

r&tr. iiai. f,.Qn^ jj^g ^^[^ ^f pcrfons committed for high treafon, who have 

been bailed or) account of illnefs. Rex v. Kinnujley and anathir^ 

7rin. 5 G. I S/roi93. 

a. The 
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7. The court was moved to deprive one in cuftody on an ^»it / 
communicato capiendo of the benefit of the rules \ but on confider- 
ation arid fearch for precedents they refufcd to do it. Rex v, Buck^ 
iand^ HiL 7 G. i. Sir. 413, 

3. One committed for a contempt moved to have the benefit 
of the rules, but it was denied. Cafe of London v, Jones ^ Mich. 
zC. 2- 5/r. 817. 

4. So where the defendant was in execution for a forgery, and 
was to lie a year according to the ftatute. Hayes's cafe. Trim 
a G. 2. Vide Landon v. Jones y Sir. 817. ' 

( I ) What Remedy the Sheriff has. '°^» '^^ 

I. \4QTION to difcharge defendant out of cuftody of the. 
^^ marfhal, the plaintiff having fcnt an order for his dif- 
ciiarge. Upon a rule to (hew caufe the marftial infifted.that the 
defendant had broke the prifon and let out himfelf and another 
prifoner, who was in execution for 500/. ; and that though the 
plainliff 'a difcharge came whilft he was out of prifon, yet he had 
fmcc re-taken him for his fees, and had charged him in cuftody 
with a declaration for the efcape of the other. But there being 
no cafe to warrant the gaoler's rc-takiog for fees, and the plain* 
tiff in the aaion being fatisfied, the court held the re-taking to be 
illegal, and confequently the delivery of the declaration to him 
was void, and the marlhal ought to difcharge him. JVilling v. 
Goody Trin. 5 G. 2. Sir. 908. 

2. If a flieriff voluntarily permits a prifoncr to efcape, and he 
in coufequence is obliged to pay the debt, he may maintain an 
adiion for money paid, laid out, and expended, againft the pri- 
foncr; for he is difcharged as againft the plaintiff in the adkion. 
Morris v. Berkeley^ Worcefier Lent ajjizesy 1765, coram rates,]. 
who faid that the fame point had been fo ruled by himfelf and 
Gould, J. on the Wcftcrn Circuit, Efpin. Ni. Pri. 612. 

3. F. being a prjfoner in the cuftody of the warden of the 
F/eet^ on mefne proccfs, at the fuit of H., a wriften authority 
came from H. to the warden to difcharge him out of his cuftody ; 
but the warden's deputy having doubts as to the authenticity of • 
the difcharge, applied to H. to know if it were his hand-writing ; 
H. confeffcd it to be his writing, but faid he had been impofed 
upon by F., and countermanded the authority. Notwithftandmg 
which the warden, at the inftance of F., fufferecl him to go at 
large : afterwards H. brought an aftion againft the warden for 
an efcape, and recovered 300/. Upon which the warden brought 
an aaion as for money paid, laid out, and expended, agamft /^., 

to recover back the money he was fo obliged to pay. But Lord 
Kenyon, C. J. was of opinion that the warden had been guilty of 
9 breach of his duty in permitting F. to efcape, and therefore 
ought not to be permitted to come as a plaintiff into a court ot 
jiiliicff i whereupon he was nonfuited. A npw trial wa» after* 
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wtirii mored for, but refnfed. EyUt v. Fmhntyt Et^. 31 G. 3. 
Ptait's Ni. Pri. Cajes^ 144. (n. a). 

'°^''^»- (K) Writ and Count. How. 

JV«M !• ^HE plaintiff need neither prodace the ea.fa. nor the copy 

^* * of it, but the return of it is fofficient, and the ea.fa. need 

not be fet forth in the declaration. But if it be fet forth with a 

fcilicet^ that it iflued on fuch a day, it may be doubtful whether 

he ought not to prove the ea.fa, with the true tcfte; other wife 

againft the (heriff the warrant is fufficient evidence, though it 

, would not be fo for him. Tildar v. 5i///o/y» fafe. 2 Ann. per 

Holt, GuildbalL Johnfin y. Gibbs^ Exteutor. i6o8, per Holt. 

Butt. Ni. Pri. 66. ^ ^ ^ r 

a. In an adiion of efcape againft the marihal it was alleged 
that the prifoner was furrendered to him at the Chief Jufticc's 
chambers, in the parifli of &. Bride\ whereas*it appeared upon 
the evidence to be in the parifli of St. Dunjlan'%. But Fortefcue 
and Raymond^ Juftices, held it well enough, this being debt, and 
the furrender the only thing material, and that it differed from 
the cafe of trefpafs where every part of the declaration is defcrip- 
tivc. Oates V. Macbtn^ Trin. lo G. i. Str. 595. 
S. c. Kely. 3. In an aftion of efcape againft the warden of the Fleet, the 
"5- declaration fet out that JT.^ being indebted to the plaintiff in 

aoot. for goods fold and delivered, he fued out a latitat againft him, 
by virtue whereof he was arrefted and committed to the marfhal, 
from whence he was removed by habeas eorpus before a judge of 
C. A, who committed him to the Fleet, charged with the plain- 
tiff's latitat, and the plaintiff fued him to judgment, and then 
the defendant permitted him to efcape. The plaintiff had judg^f 
mcnt. And upon error the d<:fendant objeded to the declaration, 
that the prifoner, being in cuftody in B. /?., could not be taken 
from thence without fome procefs in C. B., which ought to be 
fet out, and without which the judge had no power to commit 
But the court ftrongly inclined the declaration was well enough, 
but ordered an ulteriusi however. Strange declined to argue it 
again for the warden, and the plaintiff had judgment, Gambur 
V. Ir right, Trin. 6 G. 2. itr. 951. 

4. In an aftion of debt for an efcape, the declaration ftated the 
pnfoner to have been charged in execution, in cuftody of the late 
flicjriffs, who, at goiiig out of their office qn the 29th SeptemAer^ 
delivered the prifoner over to the defendants, who permitted him 
<o efcape. The defendants pleaded nU detent. It was infifted by 
the defendant's counfel that this plea had put the plaintiff to proof 
of his whole declaration ; and as he had laid the particular day of 
the prifoner's being turned over, and^ not under zfeUUet, it wa$ 
material to be proved. That the time when the old flieriffs quit 
their office and turn over their prifoners, is the 28th September, 
from which time the new flieriffs are chargeable j whereas the 
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day Uii in the declaration is the 29th September. But Lord Hard^ 
wickf C* J. over-ruled the obje£ljon, becaufe the new (heriffs are 
not fworn till the 29th, and he thought they did not enter into 
their ofTice till that time. Jf^tlkinfon v. Salter and another^ Trin. 
9 G. 2. Rep. temp. Hardw. 310. 

5. In an a^ion againft the marflial for an cfcape it was laid) It wtt Ukt* 
that the prifoner, being brought before Sir William Chappel, one of T!*^^ ^"'^ ^ 
the jttftices of our lord the king, at bis chambers In Serjeants* Inn, thaubi^ 
was there committed to the cuftody of the marflial, at the fuit of coold not 
the plaintiff, as by tl\c faid commitment may more at large appear. ^^£°°iS% 
The defendant demurredi and fliewed for caufe, that it did not i^ J^y 
appear the commitment was of record: and on argument die power to 
court held it ill; for he is not, in point of law, in the marlhars ^?"**'^^ 
cuftody till the commitment is entered on record. JVightman v« Ling only* 
Mullens^ Eqft. 18 G. 2. Sir. 1226. ftiMoneol 

^ . thcjuttifct 

of the kidg» which livery cpnimoa jafticc of the peace it. S^. i«s€. 

6. Afiion on the cafe againft the baili£F of the bor6ugh of 
Southuarlf for an efcape upon mefne procefs i the declaration fets 
out the levying of the plainti and proceedings in the borough court 
until the arrefl; and that the defendant, J. R.^ in that adion 
being in the now defendant's cuftody, he fuffered her to efcape, 
to the plaintiff's damage. The plaintiff having obtained a verdict, 
it was moved, in arreft of judgment, that the declaration was ill, 
becaufe it appears that the plaint in the court below was levied 
agaioft two perfons, J. W. and A. /{., but only one was pro- 
ceeded againft ; fo that the plaintiff, by procefs againft one only, 
could not have bad the effe£l of his fuit below: to this it was 
anfvered, and refolved, per cur. That even fuppofing the plaint 
to be erroneous, yet the officer (hall not take advantage thereof 
in a collateral a£^ion as this is} and he miy juftify the arreft 
under the procefs; and he {hall not be fuffeied to fay in this 
aAion that the plaintiff could not have had the effe£l of his fuit 
bebw. Bull V. Steward^ Mich. 23 G. 3. I Wilf. 255. 

7. Another objedion was taken to the declaration in the cafe, 
[pL 6.}, that it did not allege in what manner A. R. was indebted 
to the plaintiff, but only in general that flie was indebted ; il 
might be upon a judgment, or fuch a debt as that court has no 
jurifdiAion of; nor does it appear that the caufe of a£tion arofe 
within the jurifdiAion : to this it was anfwered, and refolved, ^^r 
eur. That this being after a verdi£t, thev would fuppofe every 
thing proved at the trial which was neceffary to be proved ; and 
that the caufe of adion arofe within the jurifdi£lion, unlefs the 
contrary could be made to appear upon the face of the record* 
J3m// v. Steward^ ii. 

8. In an afiion of debt againft a (heriff, the declaration ftated It net Ukc. 
1 judgment, an arreft, and fubfequent efcape. At the trial it was jj^^i^^^'^^' 
objected, that there was no proof of a ca.fa. being delivered to wavftDtw^y 
Ae Iheriffj but WUles, J. held, and it was afterwards agreed by praduc^f ; 
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•nfiNicJ by the court) that the return of tion e/l imtentutf indorfed upon the 
the «»•''. writ was fpiBcient, it being an acknowlrdgment of it under the 
InTtTifc^ flierirs own hand. Blotch v. Archer^ Eajl, 14 G. 3. Onup. 63. 

vfual pradbtce tbc . fiiccr*s name wa» indorfed on the writ, which wu fuffictcn , very flight evidence only 
'^og required to fliew that therr was a warrant } for it being in the caftodv of tbt offiper, it would b« 
TCiy difficult for the platntiff to provr the esi Aence of it. Vid* Cowp. (5, 6. 

FUrSir, 9. Under a count for a voluntary efcape the plaintiff is at 

Ralph Bo- liberty to give a negligent efcape ij^ evidence. Bonafous'9. Walker^ 
^Isil. Mich. 28 G. 3. 2 Term Rep. B. R. 126. 

•i/. ioVIb. Abr. xiS. 

»°v«»"*- (N) Pleadings, By the Sherifi; Gaoler, f^c. 

Vide letter 

(A), pi.4- W»p^^ 
x. IF the defendant plead no efcape, he cannot give in evidence 
^ no arrefty for he admits an arreft by his plea. BulL Nu 
Pri. 67. * , . 

Them were 2. In cafe for the efcape of M. O, the declaration fet forth» 
y^^^ th;it M^ 2 G. t. in C. B* the plaintiff recovered judgment agatnft 
tokLoTo the ^^^ for 232 A, which Coming into Jf. B. by writ of error, the 
plea; ift» writ was nonprof. and execution awarded, which judgment is fiill 

*^oVbaTe^fft ^" ^^^*^^' ^^^^ ^'^^^ y^^^* 2G.1. the faid M. 0. furrendercd 
forth tbe * to the i%^/ in difcharge of her bail, from whence (he was rc-» 
fta, hut the moved by habeas corpus to Nenvgaie una cum die et caufa^ &c. wher< 
law wifukin ^ tiie plaintiff intended to charge her in execution ; but the defend>- 
froiDit^tbat ^iP^s, (heriffs of Middle/ex^ voluntarily permitted her to efcape, 
the plead. The defendants in their plea confefs the faid M.0» in their 
'"J uc flom ^"^®^y P^out^ &c.t but fay the 20th June a habeas corpus was 
thebtaiiiir delivered to them requiring them to bring her to the C.J/s 
vas wrong, chamber; upon which they made a warrant to their bailiff, com- 
have bMn^aa "^^"^'"8 ^^^ ^^ Carry her an^ bring her fafe back :;gain ; by virtue 
from the of which hc took hcr out of Newgate^ and in carrying her alon^ 
iberiffj for fte was rcfcucd. The plaintiff demurred j and, after two argu- 
iio*nor.ccof* n^c'^fSf the court gave judgment ^r<? quer* In the cafe of mefne 
g ba liif or pToccfs the (hcriff, if he meets the party againft wjiom he has 
^A ^Th ^^^^ procefs by accident, and is told it is the defendant, he is 
tbedcfrnd- bound to arreft him ; and then, becaufe it is not fuppofed that 
gnts ought he has always the poffe along with him, he is excufed againft a 
***^**d h ''*^^^"^? 5^^ ^^ the prefent cafe there was no fuch danger of 
Sn! end* f^rnrize ; he had notice that on fuch a day he was to bring the 
pni in (be party out of prifon, and it was his duty ; and fo he was direfled 
WM nofif" ^"^ ^^^ ^"^ ^° provide for the fqre and fafe conduft of tbe party. 
itrw*rdt ' H^rc he did not take that caution, whereby the plaintiff, who 
Ibund in had an intercff, a fort of property, in the body of the prifoner, 
lufr^s fuft^ined a damage, This. damage happened by the negleftof 
thefe points ^be ftieriff, and therefore he muft anfwer it to thte plaintiff. 
did not rp. .Cromptou v. Ward^ Hil. 4 G. x. Str. 420, 

(eiveafor- 
^ mal deteronina^ioB. Str. 4x9. tf/tf. Howler, as to the iirftof thefe |t was faid by Buller, J. in a late 
C9fe| that tbejhpff is the ooljf omctr known to the co^irt j he nay employ whom he plcafes, but he it 

«a^.verab^ 
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Mf«enble dmttitr for tbc ids of z)\ chcfe employed by him ; *fid thii has been. carried Co ht that a 
tttutn made by a flkiiff, that the petfon airefted was refcued out of the cuftody of the bailiff, hat been 
bcU to be bad i the ictuto mnft be, that the petfon was refcued out of hi& cuftody. VitU 2 TeralUp* 
B. R. 1559 6. 

3. Debt againft the warden of the F/set, for the efcape of J.M.p 
charged in execution. Plea, that after the commitment in exe- 
cution, J\M*^ againft the will, and without the knowledge of 
the defendant, efcaped } and before exhibiting the bill, and 
before the defendant had notice of the efcape, the faid J. M» 
into prifon, .without the knowledge of the defendant, returned, 
and was detained until he was difcharged by the court by virtue 
of the oik. for the relief of debtors, with refpr£k to the imprifon- 
ment of their perfons. The plaintiflF demurred ; but the defend- 
ant had judgment \ for it was held that this plea was within the 
reafon of pleading freih purfuit, and was fubftantially good. 
mtlii ▼. Gambier, Hil. 8 G. 2. Praa. Reg. C. B. 199. 

4. In the cafe of a negligent efcape the flieriff' may juftify by 
recaption ; but, if it be a voluntary efcape, he may not juftify^ 
Per Lord Hardtv.^ C J. in Wilkinjin v. Salter and another^ Trin. 
9 6. a* Rip^ temp* Hardw* 310. 

5. It feems that an habeas corpus ad tejlif. cannot be pleaded Therep<vter 
againft an a£iion for an efcape ; and therefore in one cafe the ^y*, th«laft 
court refufed to grant fuch a writ without the confent of the q"fti JVrat 
defendant and the warden. Burdusv, Shorter and another^ Mich, befpiealithe 
IT G. 2. Barnes. 221. jodgei,fev|^ 

' againft fire 

«eic of opinioB that the habeas corpus would not excufe the warden, but he would be liable to anfwor 
far an eiicape. Stiica* Pra£k. Reg. f 60. ^83. Lord Kaym. 85 1. granted apud U Old Bailey, fr9 rewt^ 
wiihoat affidavh. Pafch. 11 Ann. 3 fCeb. 51. The Kipg ?. Huggios, at the Old Bailey, ad. ujkfm 
fn rtgi. — G. a. Kule Barnes^ 212. 

6. To an zGCxon of debt againft the warden of the Fleets for an 
efcape, he pleaded a retaking on fre(h purfuit, and that the 
efcape was without his knowledge ; but made no affidavit to 
verify his plea, as required by the ftat. 8 t^ 9 JF*. 3. c, 27. f. 6. 
Afterwards, by leave of the court, he filed an affidavit, purport- 
ii^ that the efcape mentioned in the declaration (if any fuch 
efcape there was) happened without his knowledge. It was 
objeAed th^t this affidavit was conditional, and not peremptory } 
but the court thought it fufl|cient } for^ if the defendant knows 
nothing; of any efcape, he is not bound by his affidavit to admit 
it Wefi ▼. Ejles^ Hil. 16 G. 3, Blackjl. 1059. 

( (D ) Efcape of Felons. What (hall be faid fuch. >ov«'a«*i. 
The Offence thereof; and how inquired and {») ruu tit. 
puniihed {a), ^^' 

!• A Merchant In Londoff'^2% convi£led on an information for 

*** contriving and effecting the efcape of fcveral French pri- 

foners of war. It was profled by the commiflioners of that depart- 

IDcnt to make him a public example \ but he reprefented to the 

court. 
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coart, that any corporal punifliment or imprifonment might ftt* 
' judicc him in bis way of life ; that he was forry for his ofiencCy 
and ready to pay any pecuniary fine that the court (houkl award. 
The court fined him 50/. Repc r. De Te/Jler^ Mich. I G. 3. 
Blaekfi. Rep. 268. 

2. The keeper of the prifon of St. Jlban\ having been conyidled 
of letting a prifoner efc;ipe, and being brought up to receive 
judgment, the counfel for the profecut^on oflFered to read an affida- 
vit in aggravation, which was made by a witnefs who hs|d been 
examined at the trial : this was obje£^ed to on the part of the de- 
fendant, and Wy/es and Ajhhurji^ Juftices, doubted at firft what 
the pra£iice was, and welre rather of opinion that the affidavit was 
inadmiflible. But Buller^ J. faid, that at the trial the only thing 
to be inquired into is the fa£l which conftitutes the ofiTence. 
Matters of extenuation or aggravation are never entered into at 
that time. If it were permitted to the profecutor to enter into 
matters'of aggravation, it would be highly unjuft not to let the 
defendant rebut it, by ofi^ering evidence in -extenuation. It is not 
to be difputed, that a difierent witnefs whofe teftimony goes only 
to matters of aggravation, muft come before the court by affidavit, 
and would not be received at the trial. The fame reafon extends 
equally to the fame witnefs } for if it be unneceflary atul improper 
for another witnefs to go into matter of aggravation, it is alfo 
improper for the fame witnefs. If the affidavits contain matter of 
fuch aggravation as would induce the court to vcAvOt a heavier 
punifliment, then the defendant ought to have an opportunity of 
anfwering them. And in this opinion ibe reft of the court co* 
inciding, the affidavit was read, and leave given to the defendant 
to anfwer it. Rex v. Sbarpneji^ Eaft. 26 6. 3. I Term Rep. 
B0 R» 228. I 

For more as to Efcape in general, fee Bail^ Gaoler, JHoffial, 
Re/couSf Sberif, and other proper titles. 
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'Qy^°- '39- (C) What may efcheat, or not. 

T ANDS, of which A. B. a feme covert was feifed by defcentj 
^^ ex parte patemi, were, by deed and fine, conveved (after the 
determination of certain ufes which never took effeO,} to the ufe 
of C. and D. and their heirs, in truft for the faid A. B. her heirs 
and affigns, to the intent tint flie might at any dme during her 

lifcj 
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life, without her hu(band*8 concurrence, difpofe of the fame to 
fttch afes as (he fhonld bv will or other writing appoint ; and for 
no other ufe, Is^e. whatloever. The wife died without making 
any appointment, and without heirs on the part of the father, from 
whence the lands defcended ; but leaving an heir ex parte maternd^ 
upon her death C. one of tho truftees got into poOeflion, againft 
whom a bill was filed by the heirs of A. B. on the mother's fide. 
The canfe firft came on before Lord Hardwictef who dire£led a 
cafe to be dated for the opinion of B. R. upon feveral preliminary 
queftions. When tlieir certificate was returned, the caufe came 
to a hearing before Lord Keeper Henley ^ aififted by Lord Mansfield^ 
Ch. J. and Sir Thomas Clarke^ Mafter of thi Rolls, on. the two fol- 
lowing queftions ; j(/^. Whether the heir, at law ex parte maternd 
was entitled to the lands, there being a failure of heirs ex parte 
paterma ? Secondly^ Whether, in cafe the claim of the heir was 
rejeAed, the truft was efcheated to the crown, and the truftee , 
compellable in a court of equity to convey the legal eftate ? The 
firft queftion the Lord Keeper, with the concurrence both of the 
Lord Chief Juftice and the Mafter of the Rolls, decided againft 
the him ex parte maternd g and on the fecond queftion the Lord 
Keeper, with the concurrence of the Mafter of the Rolls, but 
againft the opinion of the Lord Chief Juftice, after the nature 
and do^lrine of efcheats had been moft learnedly, and elaborately 
difcnfled by all three of them, was of opinion, that the crown was 
not entitled to the truft, as an equitable e/cheat. Burgefs v. Wheate^ 
I Blackft* Rep. 123. 



6(fotjjn^ [ A ] 



( Q^) In what Adions and Suits Effoign may be. 'oV'"-'??' 

Common EfToign. 

^. lT is now fettled, that there can be no efToign in a perfonal 
^ a£kion j nor is a corporation entitled to an efToign. ^Argent 
T. the Dean and Chapter of St. Paul^s^ Eaft. 23 G. 3. cited per 
BulUr^ J. 2 ^erm Rep. B. R. 16. 

t. Mo eloign is allowed in a perfonal a£lion, even where a peer yuti, how. 
or member of parliament is defendant. Tidd^s Praii. 277, 8. ^^^* ^'• 
cites Reoke t. thi Earf ofLiicefter^ Trin. 27 G. 3- 2 Term Rep. ^ Ba^daT 
fi* R» l6f ?• Bark, i» bis ed. «f SttangCi 1 104. ator^ 



io8 €Oo<gn« 

fovia. i9». (F. a) Proceedings. 

t» 'T^RE defendant being fued by originali and arrefted upon a 
'^ fpecial capiasg caft an eflbign with the clerk| and for want 
oF the plaintiff's adjourning ic G^ned a non pros* The plaintiff 
topic no notice of fhid;i>ut delivered his declaration, and after the 
rule to plead was out and a plea called for, (igned his judgment. 
This was moved to be fet afide, but the court declared, that as there 
was no colour for the ciToign, or to expe^l a plaintiff to fearch 
after a non prof*y and there was no notice ^iven of it, the plain* 
tiff was right to go on. Barclay v. Earle^ Trin, i6 G. 2. 
Str. 1 194. 

Aneflbtgn 2. In replevin, removed by recorJare from the county court, the 
j^ fo' «n plaintiff fued out a pone to compel the defendant to enter his ap- 
though he It pearance, but inftead of appearing hi; caft an effoign, which was 
n officer of entered thus : " On the Moirow of the Purification of the Blefled 
UtThebe " ^""y- Norfolk. Effoign for John J^erfon, at the fuit of 
iccn in court *' Anfon^ by Henzel znd Lodge,^^ And the defendant's att^ney 
he cannot eutcred'a rule, that unlefs the plaintiff fiiould adjourn the effoign, 
i^dTwas ^ non prof, would be figncd. The plaintiff did not adjourn the 
tKe cafe of cffoign, fo a non prof, was figned. But the court fet the proceed- 
wieof the ings afide, for an effoign lieih not where the party hath an attorney 
XJt'^^d'. i» court in his fuit. Anfon v. Jefferfin, Eafl. 3 G. 3. 2 Wilf. 164 

ed the holding the cflVtign upon the cfToign-day of the fame term wherein he eflbigned. Per Bathurfti 
J. in Anfoa and Jeffeiloo, a Wiif. 165. 

3. Where ah effoign is caft, and neither quafhed nor adjourned 
to a particular day, the plaintiff may declare the firft day of the 
next term, and the defendant is not entitled to an imparlance. 
Roohe v. the Earl of Leice/ler^ Trin. 27 G. 3. 2 Term R/p. 
B^R. 16. 
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lovin ,«i. (A, 2) What (hall be faid aa Eftatc. 

jf Conveyed a cottage by leafe and releafe, in conGderatfon of 
-^* 36/., to B. in fee, with a provifo, that *« A. fliouldjtve in 
<< and occu^ the cottage, as he heretofore bad done and then did, 
<< for and during the term of his natural life.^ It, was held in 
B. R. that £. took only an eftate in remainder expe£lant on A»*s 
death $ the word «< occupy'* amountbg to a refervation of the co(- 

3 tagc 
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Ugc to ^. for his life. Rex v. Inhabitants of Eatington, 4 9Vr;ir 
^. J. ii. 177. 

As to the grant of a remainder by one haying the particular 
eftate which this cafe amounts to, fee Harg, note, dated in SuppK 
tit. Jmnt-Unant (I. a), p6ji. Shep. Touch/lone^ ^37* ^^^ Shep* 
Com* Affur* I2| 13. 

(I. 4) Contingent Eftate. 

See SuppK tit. Dtmft (N. c}t ante i and Remainder (H), and 
(M), poft. 

(1.6) Vefted» When, 

Sec Suppl. tit. Devi/e (N. b), ante; and Remainder (H), fio/T. \ 

(S) Of what Things an Eftate -Tail may be. 

I. A N annuity in fee granted by the crown out of Barbadoes 
^^ duties is not a rent, nor realty, nor within the ftatute of 
frauds, nor the ftatute de donis; but a fettlement thereof on one . 

and the heirs of his body, is afeefimple conditioual at common law; 
and be, having iflue, may alien, and bar the poflibility of reverter. 
Earl of Stafford v. Buckley^ 2 Vef. 271. 

2. One, by his will, gave to his wife 300/. perann. for life, to 
be paid by his executors ; and after her death, and fubje£i to certain 
intermediate trufts, to remain to his eldefl fon^ and on his deceafe to 
the heirs male of his body; and in cafe of his having no ijfue male^ then 
the fame to remain to his next eldejlfon^ and the heirs male of Ins 
My. Teftator died, leaving five fons. A fum of 10,000/. Souths 
&a annuities was Cet apart to'anfwer the annuity. The eldeft, 
and the fecond, third, and fourth fons died without iflue, living 
the wife. She afterwards died. By the court—" This is not 
'* perfonal eftate, vefting abfolutely in the eldeft fon, on the prin- 
'' ciple, that it would be an cftate-tail in land } neither does it 
*' veft, as an executory devtfe, in the youngeft fon, who furvived 
*^ the wife ; but it is an annuity, the purpofes of which being at 
*' an end, the annuity itfclf is fo, and the 10,000 /• finks into the 
*• rcfiduary eftate of the teftator." Turner v. Turner, i Br. Ca. 
CA.316. jtmb. 776. S. C. 

(T, 12) Eftate-Tail. In whom, in refpeft of the ifl^i^i^^ 

Limitation. 

Sec Suppl. tit. Remainder (F), /g/?. 
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(L a» 2) Leafe for Years by Tenant in Tail. 

'npHE Icafe made by tenant in tail in the cafe of ScribUehiil r* 
'' Brettf dated in 10 Vin. 2Z6.,pL 27. was, upon an appeal to 
the Houfe of LordSy fet afide. 1 Bro. Pair. Ca. 57. 

lovsn. 296. ^R. a. 3) Eftate/«^r autre Vie. 

I. 'V' C. feifed of an edate for three lives, devifed the lands to 
J* his daughter Jlf. for life, remainder to her liTue male, and 
for want of fuch iflue, remainder to Zn Afterwards M.y in confi- 
deration of an intended niarriagei conveyed the lands to theufe of 
herfelf ^nd her intended hufband, and the heirs of their bodies, 
remainder to the heirs of her intended hufband. M. died with- 
. out ifTue ; and upon a claim under the remainder-man L.^ the 
quedion was, Whether the remainder of an edate pur autre vie 
to B. after a devife thereof to ji. in tail, was good ? And if fo, 
Whether it might be barred by leafs and releaje ? The court agreed, 
that the limitation of an edate pur autre vie to one and the heirs 
, of his body, makes no edatc-tail } for all edates-tail are eftates of 

inheritance^ but that it was only a defcendible freehold. And it 
was held a good remainder to B. on the deceafe of A^ without 
iflue, it being no more than a defcription who fliould take as fpe- 
cial occupant during the life of cejiui que vie* And his lordOiip 
inclined to think that, though A. by leafe and relcafe, might bar 
the heirs of his body, yet he could not bar the jremainder to B. 
Low V. Burron, 3 P. Wms. 262. See the. fide note to the ftate- 
ment of this cafe in 10 Vin. 297. />/. 7. and alfo note {c) ^P* 
Wms, 263. 

2. In. another cafe, however, where D. a feme covert, being 
tenant for life, remainder to her fird and other fons by a former 
hud^and in tail ntale, under a deniife of lands held by leafe for three 
lives, 5., the fon of JD. by her former hud>and, brought his bill 
to have the leafe renewed and fettled on D. for life, remainder to 
himfelfand his hiirs ; the court conceived it could not be done till 
a &nt fur cmcejferunt was levied by S. and D. and her then prefent 
hud}and ; but, that being done, and an affignment of the leafe, 
(by leafe and releafe,) to new trudecs being made, the court or- 
dered that the new leafe (hould be to the new trudees upon the 
truds defired. Duke of Grafton v. Hanmer^ 3 P. Wms* %t6. vok 
the note. See Baker v. Bayley^ dated in 10 Vin. 2g6.pL 3. 

3. N. holding lands to him and his heirs for three lives, upon 
his fecond marriage fettled the fame to the ufe of himfelf for life, 
remainder, as to part, to the ufe of his fird and every other fon in 
tail male, remainder to his own right heirs ; and, as to other part, 
to the ufe of fuch child or children of the marriage, and for fuch 
edates as he fliould by deed or will appoint ^ and for want of ap- 

14 pointment^ 
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poiiitttent, to the firft and every other fon in tail male, remainder 
to his own right heirs. There were feveral children of the mar* 
riage i and afterwardsy upon the marriage of £. the eldeft fon, N. 
by deed, which was alfo executed by R., fettled the lands in truft 
for himfielf for life, remainder to jR. for life, and if he fliould 
die without iflue male of his body, remainder over. Upon a claim 
after the deceafe of R. without iffue, by a fon of a younger fon of 
N.U fecond marriage, Lord Hardwiche was of opinion, that, by 
virtue of the remainder limited to the firft and other fons in the 
firft fettlement, the plaintiff would be entitled if nothing had been 
done fubfequent to bar his right. He faid, that in the cafe of 
Wafterneys and Ctafpelj ( i Bro. Par, Ca. 487.) it Was determined, 
that inrefpe^l to the eftatea thus granted in fee, determinaible on 
lives, a perfon may take by Way of remainder as a fpecial occu- 
pant \ but that, as fuch an eftate tail is not within the ftatute de 
ionis^ nor barable properly by a recovery as an eftate tail, nny limit'' 
aims depending thereon are entirely in the power of the Jirfi taker in 
tail^ and may be deftroyed by any conveyance^ or even articles in 
tquitj: and that it was fo determined in the Qdik oi tht Duke of 
Grcyhn T* Lord Eufion, That the latter fettlement in the principal 
cafe amounted to a good difpoCtion by R, of all the intereft claim- 
able by biai> or any other in rimainder after him; clearly fo with 
regard to the firft part of the lands, tenant for life and remainder- 
man la tail of an intereft vefted having joined in the conveyances, 
aad Uinited the eftate to other ufes \ and, as to the other part of 
the laods, though no remainder was vefted in /?., yet the father 
and fon both joining, amounted to a good difpofition of it. 
Itorton V. Freeier, i Atk. 524, For/ier v. For/ler, 2 Atk. 259. 
S. P. 

4* So, in another inftance. Lord Hardwicke faid, that, ia the 
cafe of a devifc of a leafe for lives to a man, and if he dies without 
ifftte^ remainder over, the firft taker has a power over it during his 
own life ; but if he makes no ufe of that power, upon his death 
{miboidt ifue, it is prefumed is meant) it vefts in the remainder* 
nnB| who takes as fpecial occupant. In Saltern v. Saltern^ 
a M. 376. 

S« A. having a freehold leafe for three lives, to her, her execu- 
tors, adminiftrators, and afligns, afligned it to a truftee, to the u{^ 
of her fon 5. during his natural life, and after his deceafe to the 
ufeof £f/ iffifg lawfully begotten, and^or want of fuch ijfue^ to the 
Qfeof if.y her executors and adminiftrators, during the reGdue of 
the term. Lord Harivokke\A\^^ that S. took an intereft for life^ 
and that the whole refidue of the leafe vefted ahfolutely in the iflue; 
for he conftrued the efFeA of the limitation to be to the fon for 
^fu snd if he had any children that they ihould have it ahfolutely, 
and if he (houldhave no child then to ^., her executors and admi- 
niftratori, Williams v. Jekyl, 2 Vef 681. 

<$• R. B. the elder devifed a leafe for three lives, holden of the 
Bilbop oi'Boib and JTells^ in truft for his fon R. B. the younger^ 

and 
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and the heirs male of his body ; and in cafe he fliould die without 
iflue, for the plaintiff (his other fon) in like manner. R. B. the 
ion furrendered the old leafe, and took a new leafe for three lives, 
to him and his heirs» all which was done without the concurrence 
of the truft'res under the will. R. B. the fon died without iflue, 
having by will difpofed of the new leafe. The bill was filed, to 
have the benefit of the new leafe, infifting, that the furrender of 
the old leafe, and the taking of the new one, were not fufficient to 
bar the limitation to the plaintiff under the father's will ; jind, that 
thofe claiming under R* the fon ought to be declared truftees of 
the new leafe for the plaintiff. But the court was of opinion, that 
R. the fon being tenant in tail^ a court of equity could not have 
called upon him to have declared fuch a trnft in his lifetime, and 
that there was no ftronger equity againfl his reprefentatives ; and 
difmiflTed the bill. Biahe v. Blake^ in Scacc. Cox's note, 3 P. Wmi. lo. 
^tt Moore y* Moore f flated in Suppl. tit. Cp/iyib/i/ (G. e), ante, 
where the fame do£trine appears as to entails of copyholds not 
affedled by any fpecial cuftom* 

iovin.iiT. (R. a. 8) Commencement. Concurrent Leafes. 

D Y an ad of 1 2 Car. 2. c. 49. the Mafter of the Rolls pro tem^^ 
^ pore was authorifed to grant leafes for 41 years, to commence 
from the making, at certain rents ; provided that, after the pre* 
mifes had been once letten according to fuch power, the Matter 
of the Rolls (hould not grant or make any new or conearremi leafe 
until within 7 years of the expiration of the leafe then in being | 
nor for any lefs rent than upon the former leafe, nor for any longer 
term than for 2 1 years. In 1 740 the then Mafter of the Rolls 
demifed, by deed, a part of the premiftrs for 21 years from the 
making. In 1755 the then Mader granted a concurrent leafe 
thereof to jt. B> for 21 years from the making* In 1762, br 
deed reciting the leafe of 1740, and that the fame was within leis 
than 7 years of expiring, he granted another leafe thereof to B; 
who had then furvived ^., for 2 1 years from the making. The 
, court of B. R. held, that the leafe of 1762 was valid under the aft, 
although* 14 years had no^ elapfed fince that of 1755; the words 
\« ne^u or concurrent^** in the zGt, being not of diflFerent imports, 
but fynonymous, and meaning ** concurrent** only i fince a new 
leafe was nothing but a concurrent one, with- reference to the 
leafe in being ; and then, the term of 1762 was not a concurrent 
one within the a£t, as the acceptance of it was an implied fur* 
render of that of 1755- Second point in WH/on v. Sewett^ 
4 Burr. 1975. 1 Blackjf, Rep. 617. S. C. 
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(X. a. 2) What amounts to a Leafe, or nor. 

I- A Covenant to ftand feifed, entered into by the owner, is a 
-^^ leafe. In Right v. Thomas, 3 Burr. 1446. 
2. F.M. being folcly entitled under the crown to the mines 
and veins of lead and lead orci within certain limits, for an un- 
expired term, employed T. R, as her agent, who, together with 
y. H,9 for himfelf and partners, figned an unilamped writing ia 
thcfc words : ".Memorandum, T. i?., on behalf of F. M., doth 
" let or fet to J. if, and partners to raife ore in," the lands 
therein mentioned. " J. H. and partners do agree to pay F. M. 
or her agent every fixth pig of lead^ for which 2". R. doth agree 
to let the partnerfliip have the faid ground the length of F. M.'x 
leafe fhe now has from the crown." The writing contains 
(everal other ftipulations, and concludes with faying, " F. M. /# 
«• have one eighth of this bargain.^' The court of B. R. were of 
opinion, that this was no leafe, becaufe nothing was referved to 
F. M. Nor was it an aflignment, becaufe it was not by deed. 
It rather feemcd, they added, that the legal property continued 
in F. Af»f fo that it was either an agreement for an aflignment, 
or elfe a declaration of truft. And Lord Mansjield obferved, 
that F. AL appeared to be herfelf a partner for one -eighth of the 
lead» and could neither let, nor aiiign to herfelf. Marker v. jBiW- 
beckf 3 Burr, i5Sv5. 

3. Articles of co-partnerfhip were entered into between A.^ 
£., and C, in which ^., amongCl other things, covenanted that 
C fiioald refide in a houfe, the property of A*^ rent free ; and 
that, if he (hould die, his executor fiiould renew the leafe to C* 
And there was a claufe, that C and his family might ufe the 
water in A*h cajial. C alone refided in the houfe. Afterwards 
A* brought ejefVment, and obtained a verdi£l againd C. But it 
was held in B, R. that A. could not recover againft his own 
covenant ; and ITates^ J. faid, that, even as a licence to inhabit. 
It amounted to a leafe. Right v. ProBor^ 4 Burr. a2o8. Sec 
Goodtitle V. Bailey, Convp. 597. 

4% A. being feifed of one moiety of lands for life, with re* 
mainder to B. in fee ; and C. being feifed of the other moiety in 
fiee, A. and C, by a writing figned with their hands, on a ax. td. ^ 

ftamp, in J760, agreed {int. aL) with all fpeed, to grant a leafe 
to him of, and ** they did thereby fet and let to him all that,** tstc. 
To hold for 21 years from a future day, at an annual rent, 
payable half yearly, to the lejffhrs : provided that the faid leafe 
(hould be fold on non-payment of rent, ^c, and (hould contain 
certain covenants therein mentioned, in one of which the words 
^* tbii Jtmif/* occur. D. entered and enjoyed 13 years, in the 
courfe of which A. died ; and C conveyed his moiety to B. in 
fee ; B. then gave notice in writing to D. to quit ; but afterwards, 
at diffeient times, accepted two half-year's rents fron\ him. The 
Vol. IV, I coHrt 
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coftrt 6( e, S. hcU, that this was dearly a good Icafeiii pra/inti^ 
with an agreement to execute a mote pcrfedl Jeafc in/utun ; W, 
which eOnftru£lion they fek thcmfelvps ftrongly Inclinccf from 
the circumftancesofthe cafe. Baxter v. Brown, 2 Blackfi. 973,. 

t4r^.%%%. {^ a) When a Leafe (hall be faid to Gommence. 

THE dean and chapter of Worcefter^ being fcifed In fee, deinife^ 
by indenture to A. B. to hold to him 5nid his heirs, «* fhm 
«• /A^ day of the date thencfi^ for the lives of three perfons, uoder 
certain yearly rents; and in the leafe power was given, by the 
dean and chapter, to 'their attorney, to take pofreiTion of the prc- 
inifesi and to deliver feifin therec^, according to tht Hmr, ^eSp 
and true meanirig of the faid leAfe^ m purfuance of which power 
fetfin was delivered by the attorney, about fix months afterwards^ 
to the leflTee. liord Chief Juftice Pratt, in delivering the opinion 
ci the court of C. A, obferved it to be a certain principle of 
hw, that a freehold could xtot be conveyed to pafs in future ^ but, 
without faying an? thing againft that rule, they might, he faid, 
determine the leaie before them to be a good one. 'After faying^ 
that the objeAion to it was not much to be favoured, it being to 
eyerturn a deed made upon good confideration, his tordfhip de» 
dared, that they were of opinion, with the cafe of Banlr v. 
Brown, (llateed in 10 Fin. Ahr. 284. pi. 12.) that the freehold 
remained in the dean and chapter afUr the date and makmg of 
the leafe, and until fetfin was delirered by the attorney to the 
leflee, according to the tenor, effed, and true meaning of the 
leafe, and then, and not before, the freehold pafied from them to 
the Icffee. Freeman v. Wefl, 2 Wilf 165. 

See Snppl. tit. Powers (A. 2),to/l. 

% 



irMn.%%t . ^A. b) For how many Years the Leafe fliall be faid 

to be made. 

It p^^ curianh^A/lezk to hold to one from Michaelmas, {of 
^ one Year, and fi> for two or three years, as the Icflbr and 
leflee (hould think fit and agree, from and after the expiration of 
the faid term of one year, is a leafe for two years \ and, after 
every fubfequcnt year begun, is not determinable till that be 
ended : like in SaA. 414. Harris v. Barns, 1 Wilf 262. 

2« A general demife, by parol, was made, at a yearly rent^ 
of a farm in A. of about 60 acres, of which 5 1 were inclofedt 
and nine lay in open common fields. It was proved that % 
cuftom prevailed in A., that, when a farm was taken, in which 
there w^s any open field land, for an uncertain term, it was 
coniidered \% a holding from three years to three years. The 
teaaat had entered on the fourth round of three years \ and it 

was 



was iafifted, on his behalf, that he was entitled to hold to the 
end of that three years, part of the prcmifes beirtg common field 
lands, which required that lerm in order to go through the courfe 
of holbandryt But the court of C. B. were of opinion, that this 
was ontjr a leafe from year to year, the principal part of the farm 
being inclofed land. They obferved, however, that, had it been 
a cafe of mere common land, it might have been worth confider- 
ing. Roe v. Lees^ 2 Blackjl. Rip, 1171. 

3. A written agreement was entered into to let a farm ; to hold 
the arable land from old Candlemas^ the pafture from old Lady day^ 
and the meadow from old May-day^ at a rent, payable half 
yearly at old Michaelmas^ and old Lady-day. It was held, that 
this was fubftantially a taking of the whole from old Lmd^yday s 
and that a notice to quit, delivered before old Michaelmas^ was 
fufficient to determine the tenancy. Doe v. Snowdou, 2 Black/I. 
Rep. 1224. 

4. By indenture between A. and B* oply, A. demifed to B. for * 
5^ years, if (he ihould fo long live, and after her death, if (he 
happened to die within the fatd term^ or other end or determina- 
tion of the faid //r/n, the remainder thereof to C her fon, (then 
an infant,} for and during the refidue of the faid term from thence 
enfuing, and fully to be complete and ended ; rendering an annual 
rent, and paying an heriot on the death of either. And it is 
covenanted, that both of them (hall repair, and that both of them 
(hall quietly enjoy. The court of B. R. were of opinion, from 
the whole tenor of the deed, that the word " term'* here Ggni- 
fied the time, and not the interefl : and held, that C. was entitled 
to the premifes from the death of his mother for the refidue of 
the 99 years. IFright v. Cartwright^ I Burr. 282. 

5. Demife to one from, lie, for 7, 14, or 21 years, as the . 
lejfie Jhould think proper^ at a yearly rent. The court of B, R. 
were of opinion, that this was a good leafe for 7 years, whatever 
it might be for the 14 and 2 1. Fergufon v. Cornijby 2 Burr. 1033. 
According to a note of Lord Kenyon's^ ftated in 3 Term Rep». 
B. R. 463. (n. /i). Lord Mansfield faid in this cafe, that it waS 
at lea ft a leafe for feven years -, then, if the Je flee continuedi it 
was' for 14 years ; and, if he (lill continued, for 21 years. 

6. Demife in 1785, <* for and during the full end and term 
" of 3, 6, or 9 years, from the feaft of Saint Thomas then next 
*' enfuing ; and to be fully complete and ended on the faid fca(t 
<( day of Saint Thomas^ which (hall be determinable in the years 
<< 1788, 17911 and 1794;" wichacovisam from the tenant to 
repair, daring the term or terms thereby granfcdr This was held 
in B. iZ« to be a leafe for 9 years, determinable at the end of the 
firft three or (is years, on reafonable notice from either party* 
Goodrigbt v. Rkbardfon^ 3 Term Rep. B. R. 46i» 
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(B. b. 2) Leafe for Years. To attend the In- 
heritance. 

1. T AKDS were c^cmifed for 500 years, for fecunng a fum of 
'^ money. ^. B, paid ofFthe mortgage, and caufedan affipn- 
mcnt of the term to be made to C. D. in truil for (limfelf, hut fuh- 
jcB to fuch equity of reilemptiou as the mortgagor^ &c. had therein. 
A. B. foon* afterwards purchafed the fee in his ow^n name, and 
devifed it to his heir, whom he made his executor and refiduarr 
legatee. On the death of the heir, her perfonal reprefcntativc 
brought cjedtment for the terra againft her heir, infiding^ that it 
never was annexed to, or made attendant on the inlicritancc. But 
judgment in C. B. for the heirj the court obferving, that when 
ji. B, purchafed tlie fee, the mortgaged debt was extinguifhed, 
and then the term, thougli not merged in point of law, becaufc 
vefted in C i^., became attendant on the inheritance, as much cs 
if it had been ittade fo hy the cxprefs aEi of h. 15. htmftlf ,Goodri^ht 
V. Salesy iTFUf-^K) See ViUiers v. Viliiers, 1 Ath. 72. and 
Whitchurch v. irhitciurch^ dated in pi. i3. of the fcclion to which 
this is a fupplemcnt. 

2. A, B. being fcifed in fee of an eftate, fubjeft to a term of 
years, fettled it prcvioufly to his marriage with C. to the ufc of 
hirafelf for life, then, to the intent that C might ha^e a jointure 
rent charge thereout of 350/. pemnivmiy remainder to the nrft and 
other fons of the marriage fucccfllvely in tail male, remainder to 
A. B. in fee. The term was foon afterv/ards aflipjncd to two 
trullees in trnft for A. B.^ his heirs and afligns, to attend ami wait 
upon the freehold a fid inheritauce of the premifes^ and to be fubfervient 
thereto. After A. jB.'s death, D. his eldcll fon by C. fuffercd a re- 
covery of the ellate, and acquired the difpofal of the fee. He then 
borrowed 800/. of C his mother, and mortgaged the eftate to her 
for a term of years. He afterwards borrowed 800/. from E. upon 
a mortga;^c in fee to him of the eftate, and at the fame time the 
furviving truftee of the old termj by his direflion, afligned that 
term to another truftee, td protcft JS.'s mortgage. ,E. at that time 
had full notice of the fetrlemcnt, but not of the mortgage to C 
The qucftion was, Whether K. having obtained an affignment of 
this term to his truftee, was entitled to the benefit of it, to proteQ 
his mortgage againft the mortgnge to C? (he fubmitting that hft 
jointure ought to be preferred to it.) Lord Hurdwi.ley in deliver- 
ing his opinion, obftrved, that two queftions had been made; 
firft, a general dnc, Whether, the term having been previouflf 
afTigned exprefsiy to attend the inheritance y E, could take advantage 
of it againft both the jointure and tlie prior morrgaye, fu;'o fmg 
hini to be ivithout notice of cither of them ? Secondly, V/l). ther 
JS., having notice of the fettlcment, fhould be preferred by tbcaivl 
of this term to C even as to her mortgage ? The firft qucdion 
engaged his lordfliip in an elaborate difcul&on of the nature of > 

tw^r::» 
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t^rm attendant on the inheritance \ the defcription of perfons en* 

t'tlcd to the protcdion of fuch terms; and the eftates or charges 

againft which the proteflion afforded by fuch a term would extend. 

In the courfe of this inquiry, he adverted to a difitndbion attempted 

to be eftabliihed between a term attendant on the inheritance by , 

an expre/s declaration of the truft, and a term fo attendant in the 

conftrudion of a court of equity (as in the inftance of a term 

ftanding out in the original mortgagee or grantee of it, and never 

afiigncvl to attend the inheritance). In the former cafe, he faid, 

it was contended, that the term by. the exprefs truft was become 

fo attendant upon that inheritance, that it could not be fevered 

from it. But hislordfliip denied the diftin£lion, and maintained, 

that a court of equity would in the one cafe as well as the other 

permit the truft of a term to be fevered from iht JlriSf legal fee in 

favour of z puifne purchafer (under which term he included a 

mortgagee, as a purchafer pro tanto for a Valuable con(ideration 

without notice). And the rcfult of the firft point, in his lord(hip*s 

opinion, was, that E. would liavc been entitled inequity, in that 

cafe, to the protedion of the term, both again ft the jointure and 

the mortgage* On the fecond qucftion his lordOiip was of opinion, 

that E, was not entitled to the benefit of the term againft C, even 

as to her mortgage, finci the legal eftate of the term not being in 

himfelf, and he having notice of the fettlement and jointure, C. as 

the prior incumbrancer had the better or preferable right ^ in refpedl of 

her jointure, even as againft £.'s trullee, to call for an affignment 

of the legal eftate of the term to prote£l.it \ and, that being made, 

Ihc might protefi her mortg^igc by it. The fecond point was alfo 

materially corroborated by fome circumftances in the cafe, which 

favoured of a great want of candour in E. in the manner of taking 

his fecurity. Wilhughby v. Wifloughbyj i Term Rep. 763. jimbL 

282. S. C. 

3. So, in a cafe where H. S. being feifed in fee of an eftate, Mr. Sutitr^ 
f'ibjeft to an outftanding term of years in A. and A, conveyed it •j^'«ft*«ifli 
to Lady D. in fee, by way of mortgage, for fecuring xooo/. and \„^ ^^' 
ititcrcft, and covenanted to produce the deeds refpe£ling the terms which he 
of years. Afterwards j1. and B. affigned the term to C. and 2). JIJ^J^^" 
in truft for H. S., his heirs and afligns, and then if. S. conveyed of fomcge- 
thc fame eftate to Mrs. N. in fee, by way of mortgage, for fecuring neni pria. 
3000/. and intereft, with a declaration that C. and D. (hould ftand ^^f^l^^^""^ 
poireflTcd of the term in truft for her -, and the deeds refpeding it former patt 
were delivered to her, and neither (he nor the trullees had notice of his note, 
of the mortgage to Lady D. The queftion was, Which of the ^^f^^ ' 
two mortgagees (hould have the preference, Lady D. who had the the protec* 
firft declaration of the truft of the term, or Mrs. N. who had only ««>« •ffprded 
the fabfcquent declaration of the truft, but had the cuftody of the rij^**^"**' 
deeds. Lord Northington held, that a declaration of truft in favour ter^ of 
of an incumbrancer was tantaoiount to an a£tual alBgnment, un» y«*'»» pw 
Icfs a fubfequent incumbrancer, bonafide^ and without notice, pro- ^onfidcr 
cured an affignment ; and that the cuftody of the deeds refpeding where it is 
the term was equivalent to an aSlual affignment, and therefore ^'^e^'* 

I 3 gave P^'""*'' 
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(which trrm ga^c kiffi ati advantage over the firft iiKumbrancer, which eqnitj 
he there ufcs wouid not take from him. Stanhope v. Verney^ in ButL mU^ Cn. 
^^7* Liit. 293. *. and 294. a. 

Uuit as U-it applied by Lord Hartkvkie in JVitl9u^hhy ▼. WiUougbhy^ A^*"'*) ^ '^^^^ ^^<B ><> ^^ 
troAee in whom be finds tliem, and where it is necelTarT or pnidential to require them to be afligMd tft 
a truAee of his own. Put this Inquiry he premifes utitb obfervingy that it is mote ^ea(y to fay whcic iC 
IS unfafe» than to fay where it is fatV, to be f^itisfied without fuch an a^Tignmeot. ift, he (ays. It may 
he Ind down as a general rule, that whenever a term has been raiftd fof fecvnog the payment of money 
as an alignment of it» by ihc truftee for the perfon enti;led to receive, to a tiuftee for the perlbo obliged 
to pay, the moneyy is the beft FoHibie evidence of the payment of the aioneyy it may be leafooaUy 
required as fuch. ftdiy. In cafe a term of years has been afligned to attend the ioherftaoce, if, upon a 
purcbafe, (taking It in the above exienfive cafe,^ alt the detd8« (as well originalt as counterparts*) bf 
which the term was created or ailij^ned, ate delivered to the porchaler, and he is fatisfia^, that the 
troilee in whom it is then faid to be vefted, has made no prior aiTignment of it i it it diflkok to £iy wli^t 
poffible pie can be made of the term againft him, or what good end can be anfwcred by requirtng an affigo* 
meot of it to a truftee of his own, unlets it be to fatisfy the requifitiona of Riofe to whom he may 
afterwards have oci^afion to mortgage, or fell the eilate. 3dly, But if any of the deeds rcfpedsqg toe 
term are not df'ivcrec) to the purcha^or^ cr, if he is not fattsfied cf the truftees hot having picvioufly 
affigncd ity it feems prudent to require an aflual alignment of it to a truOee for him "-Few general 
rules, the anootator adds, can be laid down upon this fubjedl : and thefe muft, from their nauircy be 
lubie^ (oaa codkia variety of modifications. 

4. A. in 1 761 demifed lands to B. for 999 years, for fecuring 
5000/. and intereft. B. afterwards by the diredion of ^, affigned 
the term to R. in truft, as to part of the premifes, for A.^ and in 
the mean time to attend the inheritance, and as to other part, in 
•truft for J. If. a mortgagee thereof; In 1 769 A. and R. afligncd 
all the premifes to C for the refidue of this term, in trull for D. for 
iecuring i o,oooA lent by JD. to A. At the fame time A» conveyed 
the fee of thefe lands to D. for fecuring the 10,000/. At the time 
of the mortgage to D. all the title deeds were delivered to him 
except the demife of 1761, and the mefne adignment thereof^ 
vrhich were retained by J* Z. only on account of their containing 
other lands in mortgage to him, and not .included in JD/s mort* 
gage ; but counterparts of them were then delivered to D. Prior tq 
/).'s mortgage, but fubfequent to the creation of the terni% A. had 
inade mortgages in fee to two perfons, of different parts of the 

; cftatc in mortgage to Z).; and agamft thefe mortgagees D. brought 

eje£lment in the name of his truftee of tlie term, and fet up The 
term. And jt^dgment for the plaintiff; the court obferving, that 
the firft mortgagees, by omitting to take the title deeds, enabled 
the mortgagor to commit a fraud by mortgaging the eftate again« 
Coodiitle v* Morgan, i T^rm Rep^ B. R. 755. 

5. Two feveral terms of 50 years and 49 years, the latter of 
which was to commence upon the expiration of the former^ were 
vefted in truftees, in truft to raife certain fuma of money, arid alfo 
to raife ^n anuuity for A, ^. during a ccrtiiin period* C. Z>« pur- 
chased the reverfion in fee expe;Elant on thefe terms from the per- 
fon entitled to ir, and alfo purchafed thefe terms from the truftees, 
yrho thereupon granted two derivative leafes to truftees for him» 
with a npminal reverfion in each of i^ days to themfelves (pitK 
bably, for the purpofe of refcrving the annuity for A. B, thereout, 
by way of a rent, though this does not appear in the ftatement of 
the c^fe). In op^ pf theff cafe; it ^^s dcflared, that the intept of 

?o;^vc|fin^ 
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cooveyinl^ it to truftees "^as, in order tbx it might not merger 
Tlie queftion was, Whether, on aecvunt 9/ the intervening intereft 
reaaining in the original leflees, the terms granted by them to the 
tmftees of C D* were, in conftra£lion of law, attendant on the 
•oheritance in C* Z>. Lord Tburhw was of opinion that they were 
not^ and that nothing lefs than an expreft declaration en his part 
would make them fo. Scott r. FenbouUett^ i Bro. Ca. Cb. 69. 

See KU v* AJams, or S^annock t« Ljfotd^ ftated in Suppl. tit» 
Dower (S. a)» atUe* 

(B. b, 8) Leafes renewed {and renewable^ SuppL) '*>^°3y^- 
By ^om; and who ihall have the Bencfk 
thereof. . 

I* A LeafeboM eftate for lives beiag devifed in truft for A, 
'^^ (who was not one of the nominees) for life, remainder for 
£. in tail, with a direflion in the will for the payment of the te(^ 
tator's debtSy A. was decreed to contribute one-third of the fine« 
and expences on renewal. Lord Chancdlor Hardwicke confidered 
this eafe Hie ftronger, from the ctrcumftance of the devife being 
to trnfteeSf eejlui queiru/l beii^ entively dependant on that court ; 
but ftill, ^had ceftui que trufi hirafelf been one of the lives, his 
lordihip doubted whether he would have been compelled to 
contribute. Vemey v. Vemey^ i V^. aaS. See AM/on v. Cle* 
meniif 2 P. IP^ms. 459. 

a. R. R. entitled to, amongft other things, a leafe of lands in 
&sfilij originally granted by Cb. a. in right of the duchy of Cornwall 
for 3 1 years* renewable from time to rime upon petition, by the tenant 
in poileffion, for fuch further number of years as would complete 
the term of 3 1 vears, by his will reciting his being poflefled of thefe 
and other leafenold eftatcs for unexpired terms of years, devifed 
the (aid ieveral leafes to his wife lor as many years of the term as 
•ihe fhould live, and after herdeoeafe to the piaintiflF; and he ap« 

Ctnted his wife executrix. R. R. had renewed this term juft 
fore his deadi« and the widow during her life renewed feveral 
times» dating herfelf as the widow and executrix of R. R. By her 
will (he difpofed of this leafe as her own property. Lord Batburft 
was of opinion, that (he renewed the leafe as executrix, fubjed to 
the difpoiitions in the wtU of R. R., and that the plaimiff had m 
right to the leafe, repaying to the widow's eftate what (he had paid 
for^ fine, deducing the value of her chance in the renewed 
kale. Raw v. Cbiebefler^ i Bro. Ca. Cb» 198. note. 

3. Devife of leafchold e(Utest held of riie crown, to A, B. ia 
<nm to renew the fame } then to tefbtor's wife for life, remainder 
to y. tf^. for life, remainder to B^W.^^nd the wife was appointed 
executrix. Seven years of the leafe being unexpired. Lord G. peti- 
tioned for a leafe of the reverfion : the wife difcovering this, pre- 
iiuited her petition as executrix, giving notice of it to the remain^ 

1 4. dec* 
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der-men. Lord G. at.kngth got a warrant from the Treafufy for 
a Icafe, but was to compenfatc the widow for her right. J* and 
B. W. then petitioned for renew <)1. Lord G. made fevcral offers 
to the widow, who communicated them to J. IV., but it appeared 
that both jf' G. and the widow conceived them to be for her own 
benefit^ At length they agreed for 30Q0/, the widow having 
given notice to J. and B. W^ of the probability of their agreeing* 
and advifed them to take care of their own intcrefts. The widow 
claimed the 3000/. as her abfolute property. But Lord Chancellor 
Bathurft held, that in cafe (lie had renewed the ieafe, it would 
have been a renewal as executrix : that, whenever a pax cial tenant 
renews, it is for thcf benefit of the whole, and therefore the 3000/. 
given as a recompence for not renewing, was fubjeft to the truft 
in the will. Owen v. Wiliiams^ 1 Bro, Ca» Ch. 199. note. Puktr- 
ing V. VqfudUs, 1 Bro, Ca. Ch, 197. S. P. 

4. Teftator^ poflefTed of houfes held under the city of London 
for a term, of which 15 years were unexpired at his deaths \:gj hit 
will gave all the refidue of his eftate (in which thefe houfes were 
comprifed) to his wife, during her widowhood^ and after her de* 
ceafe, or marriage, to the platntiiFs. The reftator d^ed in 1751* 
In 1 754 the widow renewed for 28 years, from Lady^ay 1766, tn 
order to make up her whole term 40 years from Lady-day 1754* 
For this renewal (he paid a fine of three years rent, with intereft 
thereon for three years, and a fmall annua] rent till the commence* 
ment of the reverfionary term ; and the leafe was made renewable 
every 14 years for ever, on payment of a fine of one year's \m^ 
proved rent. The widow renewed afterwards, on thefe terros^ in 
1768, for 14 years, and died in 1775, nine years after the con[i* 
mcttcement in pofieffion of the firft renewed term. Lord Cban- 
. cellor Tburlow obferved, that the cafes in which a renewal was 
compellable did not appear to apply to the prefent. Still, if a 
tenant for life, having his option to renew or not, did renew, the 
law would not permit him to do it for his own ufe, but would make 
him a truilee for the remainder-man. As to the terms of re- 
newal, his lord(hip denied the idea that it was to be in payment o£t 
two-thirds^ or any other fixed proportion^ and direfled a calculation 
to be formed upon the circumftances of the cafe, of the fum which 
ought to be paid by the remainder-man to the widow's executor 
on account of the renewals ; and this fum he allowed the execu-e 
tor, with compound intereft at 4/. per cent, till the death of the 
widow, and firople intereft afterwards, and all the expences of the 
iecond renewal. Nightingales. Lawfon^ i Bro, Ca. Ch. 440. See 
Appcrtionmenti ( ), ante, bee alfo Blake v. Blake, ftated in 

(R. a. 3.), ante. Butl. note i.feEi. 10. Co\ Lift, 2§o. h. i^tbedik 
and Suppl. tit. Covenant (L, 4}, ante. 
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(B. b. 12) Leafes. Void or good. lovin. 359. 

I. "TTHE court of C B. were of opinion^ that a leafe for 
* 21 years, made by the tcftamentary guardians of an infant, 
was abfolutely void. Roe v. Hodgfon^ 2 JVilf. 129. 135. 

2. The court of C. B. held, that the comnnittee of a lunatic 
had no power to make a leafe of the lands of the lunatic. Knipe 
▼. Palmer^ 2 Wllf, 131* 

3. Tenant for life leafed for 21 years, and died. THc re- 
mainder- nnan fuffered the IcfTee to continue in poflreflion four or 
five years, received the rent regularly during that time, and then, 
after giving notice to quit, brought his ejeftment. The court of 
B. R. were of opinion that this leafe was abfolutely void, and not 
capable of confirmation. Jenkins v. Churcbt Cowp. 482. See 
Carter v. Sir c ham ^ ih. 201. DougL 53. note, 

4- Tenant for life leafed for 99 years, if three lives, or any of 
them fhould fo long live. The tenant for life died \ and fooa 
after his death the remainder-man demifed the lands to the fame 
leflec, after the deaths of the two then furviving lives in the firlt 
leafe, for 99 years, if a perfon fliould fo long live \ and, upon 
the death of a fecond life in the iirft leafe, he again renewed for 
another life, in like manner. The leflee paid his rent to the 
remainder-man, and did fuit and fervice, tic. for feveral years, 
and expended large fums in improvements, the remainder-man 
not being apprifcd during all this period of the want of power in 
the tenant fdt life to grant the (irll leafe. At length it was dif- 
cdvered, and he brought his ejedtment. The court of B. U. 
held, that the leafe was abfolutely void, arid could not therefore 
be confirmed by the fubfequent a£l8 of the remainder-man ^ nor 
could thefe z6ts operate as a new grant, as both the parties had 
proceeded under a miftake. Doe v. Brotcher^ I DougL 49. 
Goodright v. Humphreys^ ib. 52. note^ S. P. 

5. Tenant for life, by indenture, in which the reverfioner in 
fee, then a minor, was named as a party, but without then 
executing it, made a leafe for years. Two years after the death 
of the tenant for life the reverfioner, being then of age, executed. 
It was held in B. R. that this leafe was abfolutely void on the 
death of the tenant for life, fo that the fubfequent execution by 
the reverfioner could not operate as a confirmation. Ludford v. 
Barber^ i TVrw Rep. B. R. 85. 

(B. b. 17) Leffor and LefTee, inter fe. As to ^qv*"- a^i- 

Repairs. 



fi 



Y flat. 14 Geo. 3. r. 78. / 4!. it is enaSed, " that the per- 
•^ foa at whofc cxpence any party-wall fliall be built, 
** agreeable to the directions of that zOiy fiiall be rcimburfed by 

• «the 
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<< the owner, who (hall be entitled to the improved rent of the 
** adjoining building or ground^ aad who (ball make any ufe of 
*< fuch party-wall, a certain proportional part of the expence 
' «< thereof." A^ B^ demifed tp C D. certain mefluages for 
ax yearSj at a pepper-corn rent for the firfl: half year, and at 
rack rent during the refidue of the term* The leafe contained a 
€p.venanl from C. D. to pay during the term the land tax, and all 
other taxe^ rates, afieiTmentaj and impofitisns whatever, impofedy 
i^c, by autnority of parliament or otherwife. The queftion was» 
whether an aflignee of the leflee or the lefibr was contributabie 
to the expence of a party-walL The court of B» R. held that the 
latter was ; thus conceiving, that, as the parties (lood in the bare 
relation of landlord and tenant, * the landlord was liable to this 
expence : and that the improved rent mentioned in the aft, re- 
lated to building leaiies, where a fmall fum is originally re(erved 
as a ground-rent, and the leflee, in confequence of his improve- 
ment, afterwards underlets at an increafed rent. And, as to the 
covenant to pay all taxes and impofitions, ifc. it only extended to 
the land tax, and other charges ejufdem generis. SmUhaU v. Lioi-^ 
UtUr^ 3 Ttrm Rep. B. R. 458. 

^^^ 370. (C. b) Forfeiture. Of what Eftate Forfeiture may bCt 

t . /^OPYHOLD lands were fnrrendered to the nfe of a will, by 
^ which ^hey were devifed to Mifs Jifreys, who murdered 
tihe teftator, and was executed for it, without having been ad- 
mitted : the lord feifed the lands as forfeiture. The heirs at law 
of the teftator and of Mifs 7« brought eje£lment jointly* The 
cafe was argued twice : on the fir ft argument the court inclined 
againft the lord, but gave no abfolute opinion; on the fecand, 
they were ftill of opinion for the plaintiff, fince Mifs J. could 
have no legal intereft in the eftate till admittance, and therefore 
could not forfeit any thing. Doe^* Hicks^ a WV/. 13 tiT 16. 

2. A.^ tenant in tail, being; guilty of murder, levied a fine, 
before convi£lioti, to the ufe of himfelf for life ; remainder to 
M» C. for Ufe ; remainder over. After the execution of A»% 
Mf C. brought eje£lment againft the iflue in tail and the lord. 
On her behalf i£ was urged, that, under the exprefs words of 
(tat. 32 //. 8. c. 36. A. was competent to bar the intail anytime 
before attainder. For the lord, one of the defendants, this was 
allowed ; but it was obje£led, that the operation of the fine 
vefted a fee in the cognizor, which inftantly became forfeited. 
But to this GouUf J, anfwered, that the deed to lead the ufesis 
a part of the fine itfelf ; and that the intention of the parties, 
which, in deeds of ufes, muft always prevail, was, in this cafe, 
c]ear, that a fee fliould not veft in the cognizor. And the court 
inclined to give judgment for the plaintifF; but a fecond argu- 
p^nt w^s deiiredi wd the cafe never came before t^e court a|ain* 

4 • . S(H*em 



tietftnir. Winningy ^JUffl 219. Sec 13 Fin, Mr* 230, (D), 
//. 13. and Hurd r. Fletcher^ t Daugl. 44. 

See SuppL tit. Copjhold (N. c)^ ante* 

(R b) What fliall be Forfeiture by Matter of Record, ., 

X. A Fine levied by a ctfim fue truft for life, cannot operate in 
^ equity as a forfeiture of his e(late» becaufe it cannot affe£l 
the fubfequent remainders, which are preferved by the legal eftate 
in the truftees ; and therefore fuch a fine will operate, at moft^ 
as a grant of fuch intereft as he has a power to difpofe of. In 
Letbiulier v. Tracey^ 3 Atk. 728. 

2. /!., tenant for life» with remainder to his firft and other 
fons in tail, remainder to the heirs of his body, conveyed his 
eftate, by leafe and releafe, to a third perfon, to make him tenant to 
the pfMcipe^ and fuffered a recovery. The queftion wasi Whether 
this recovery operated as a forfeiture ? The court was of opinion 
that it did not. That the paQage in i Infi. 35, i, there cited, 
(and ftated in the te€t. to which this is a fupplement,) could only 
be underilood of a bare tenant for life, who took upon himfelf to 
do an %(k inconfiftent with the nature of his eftate, and which, 
before the ftatute of 14 £//z., would have difplaced the remainders. 
The forfeiture of the eftate was therefore n proper punilhment 
upon him for attempting to do an ad inconfiftent with his tenure^ 
and calculated to injure the perfon in reverfion. But the lav 
will never punifti a man for doing that which is not incoififtent 
with the nature of his eftate^ and which may have a legal ope- 
ration. Such was this cafe, for R. ftood in two feverai charaflerst 
that of tenant foif life, with a remainder in tail, fubfequent to 
that limited to Uie firft and other fons. This remainder in tail 
was all that he fought to bar, and the law fays, that, having 
the immediate freehold, and an eftate tail in remainder in him» 
he has a right to bar it. The tenant to the pracipe is made by 
leafe and releafe. This is a lanvful eenveyanety as It is caUed, and 
pafles no more than a man lawfully may. Had it been done by 
feofirnent, that perhapS} in refpe£t of the manner of doing \i^ 
might have admitted of fome argument ; but here it was pcrfe&ly 
legal. Smith v. Clifford^ I Term Rep. B.R. 738. Doe v. Lord 
Mulgravtf 5 ib. 320. S.P. Soe alfo Meredith v. Lellie^ ftatcd ia 
Sappl. tit, Recovery (L), poft. 

(N. b. 2) Forfeiture relieved in Equity. lovin. sst> 

T EASE for three lives; covenant, <hat the leflee, his executors^ 
*^ or admiuiflrators (hall not leafe for more than feven years 
intho9t U^n^e } Icflec di(Sj» leaving only the eeftui que vie his 

executor. 
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executor, who leafes for 14 years }: held no forfeiture, or if H 
were, equity would relieve. jimbL 511. Northcote v. Duke^ 1 16^, 

For more upon this head, fee tit. Forfeiture (A. a), and other 
proper titles. 

lovm.ssg. (Q. b) What Adt or Thing will purge a Forfeiture. 

DEMISE by deed for^a term of years, with a covenant, that 
the leflee fliould not underlet or afEgn the premifes, or any 
part thereof^ without the previous confcnt of the Icflbr, in writiug 
unde'r his hnnd and feal j and a power of re-entry was given, in 
cafe the leflee (hould not obferve the covenants in the leafe. The 
• leflfee underlet different parts of the premifes to feveral perfons, 
all with the knowledge of the leflbr, but without his confent. 
The Icflbr accepted rent due after the breach of the condition. 
It was held in B, R, that this amounted to a waiver of the for* 
feiture. Goodrigbt v. Davids^ Cowp. 803. 

Sec Doe v. Hellier, dated in Suppl. tit. Copyholds (A. d), ante, 

iov;n.4o6. (B. c) Leafe at Will. At what Time it maybe 

determined. 

I, XT7HERE an infant became entitled to the rcverfion of an 
'^^ cfl:ate, leafed from year to year, it was held in B. R. 

Ihat he could not eje3: the tenant, without giving the fame notice, 

as the original leffbr mufl: have given. In Madden v. Whiie^ 

2 Term Rep. B. R. i6r. ' 

2. In the cafe of a tenancy frorp year to year, the death of the 

tenant does not determine it; but his perfonal reprefcntative has 

the fame intereft in the land which he himfelf had. Doe v. Por-- 

tery 3 Term Rep. -B.-R. 13. 

For more of Leafes, fee Suppl. tit. Condition (Z), (S. a), (M. c), 
(D.d), (K.d); and Covenant (G. 2), (K.3), (L.4), (L.s), 
(M), (O), (Z), ante. 
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(L) Who fliall take Advantage of an Eftoppcl. 'Q^'°- 446- 

Who claims under it. 

aN afEgnee may take advantage of an eftoppel, for it runs 
" with the land. Ptr cur. in Palmer v. Eiins, Mich, 2 G. 2. 
5/r. 817. 

(L. 2) Advantage. How to be taken bf it. iovin.4sx. 

X17HERE an eftoppel appears, on the record it heed not be 
^^ replied, but may be taken advantage of upon a'demucrer* 
Per cur. in Palmer v. Eiins, Mich* 2 G. 2. Str. 817. 

( Q. )» ( R ) 'The Party hinjfelf. A Man ftiall not iovin.470. 
be eftopped to fay a .Thing which (lands with the ■ ^^^' — 
Deed. Otherwife e contra. 

1. T tPON error in an aAion of covenant, brought by the execu* 
^ tor of the leiiee againft his afTignee, wherein the breach 
was afligned in the non-payment of rent to the original leflbr, 
it was obje£led, that it did not appear the firft leflee ever fealed 
the leafe ; and, if he did not, thea there was no obligation upon 
him to pay the rent, and confequently no a£lion could be main- 
tamed upon this covenant, which is only to pay the fame rent to 
the firft ielTor as was payable by the firft leffee before the affign- 
ment. To this it was anfwered and refolved per r^r.-^That the 
defendant, by covenanting to pay the rent referved by the firft 
indenture, was eftopped to fay that there was no fuch deed as 
could raife the rent* Atkinfon v. Coat/worthy Eqft. 8 G. I. 
S/r. 5 1 2. 

2. Lands are devifed to A. for life ; remainder to B. -, but, in 
cafe B. ihould die before A,^ then to C. B. took upon hicn to 
devif« the lands to A, and died in the lifetime of A. C. after^ 
^ards releafed to D. whilft A. was in poOeffion, and covenanted 
for further aflurance. A. then died. Ejediment was brought by 
C againft D.y on the ground, that the latter had no eftate on 
which the releafe could operate ; but the court held, that C. 
ihould not be permitted to defeat a folemn inftrument under his 

10 own 
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6wn handi covenanting tlfo for further aflurance. GoodiitU r* 
Bailey^ Cowp, 597. 
I 3. In an a£lion of cofenant the declaration ftated» that before 

the making of the indenture one^. B. L» and y. L. (the plaintiflFy) 
were refpeAively feifed of the prenrxifes mentioned to be demlfed, 
that is to fay, the faid y. B. L. in his demefne, as of freehold 
for his life« and the faid 7. L. of thereverfion in fee; and beinr 
fo refpe£liv<rly feifed, by indenture made between J* B. L. and 
J.L»% then of the age of 13 years, of the one part, and the 
defendant of the other part, the faid J, B. £• and 7« L. did> and 
each of them.did, according to their feveral and reipe£live eftates 
and interefts therein, demife, £^r. ; and, after fetting out the 
covenants upon which the adion was brought, the declaration 
dated the death of J. B.L.% and that J. L., two years after the 
death of J. B. X., and after he attained the age of ax years, dulj 
executed and confirmed the leafe for the remainder of the term ; 
and then the declaration dated the bleaches* The defendant 
pleaded that J, L. did not, at the time of making the leafe, nor 
at any time during the life of 7. B. £*, nor for a long time after- 
wards, execute the faid leaie; and that, upon the death of 
J. B. Z., the faid leafe did ceafe and determine. Upon demurrer 
to this plea it was faid by BuUer^ J., that the court could not go 
on the doQrine of eftoppel in this cafe, becaufe it was admitted 
by the plaintiff's own (hewmg on the pleadings, that he did not 
execute till two years after the death of the tenant for life. And 
judgment was given for the defendant ; 'for the reverfioner could 
nor fet up fuch a leafe againft the leflee, for it was not his cove- 
nant* Ludford V. Barber^ Hil. 26 G. 3. I Term Rfp, B» R. 86* 
4. In ejedment for a cellar and wine vaults, the defendant 
claimed under a leafe from the leflbr of the plaintiff of certain 
p^rts of a meffuage, defcribed to be one room on the ground 
ftoor, and* the cellar thereunder, and a vault contiguous and 
adjoining thereto, and three rooms, together with me ground 
^ whereon the fame now ftand, and together with a piece of ground 
on the north fide, particularly defcribing it, with an exception 
of a right of way. It was admitted that the vault in queilion 
was under this piece of ground, which was a yard, and the whole 
were dtfcribed to have been late in the occupation of jt. The 
defendant reded his title on the maxim, that cujus tft filum ejut 
efi ufque ad ccelum et ad inferos. The leJSbr of the plaintiff offered 
evidence to (hew, that at the time of the. leafe the cellar in 
queftion w;as in the occupation of B,^ another tenant, and, there* 
fore, that it could not have been the intention of the parties that 
it (hould pafs by the leafe to the defendant, and that the defend* 
tint had not claimed it till after the expiration of that leafe* It 
was obje£led to this evidence, that the ledbr of the plaintiff was 
eftopped by his deed from faying that it was not meant to pafs^ 
But BuUer, J., who tri^d the caufe, and afterwards the court, 
on argumenti were of opinion for the leffor of the plaintiff^ and 

that 
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that the conftruAion of all deeds muft be made vith a reference 
to their fubje^l matter. Doe ex dem Freelani t* Burt^ Eaft, 
2j G. 3. I Term Rep. B. R. 701. 

5* The defendanta in ejeflment were truftees under a public 
turopike z€t (11 6. 3. c. 87.), and were thereby authorifed to 
mortgage tlie tolls ; . but it was prorided that there^fhould be no 
preferenM amongft the perfons advancing monej. The defend- 
ants, however, not only mortgaged to the Icflbrs of the plaintift 
die tolla, but alfo the tolWhoufes and toll-gates. And the eje£l- 
mcnt was brought to obtain pofiefiion of the toU-houfes and gates 
purfuant to the terms of tbe mortgage. It was obje£ted on the 
part of the defendants, that the a£l did not warrant them to 
mortgage the toll-gates, but only the tolls; and the queftioa 
waSf Whetfaier they were eftopped from taking that objedion 
againft the terms of their own deed ?^ The court determined that 
they were not ; for the general principle^ that the party granting 
is eftopped by his deed to fay, that he had no intereft, does not 
apply to foch a cafe as this, where the defendants were not a£ling 
for their own benefit, but for that of the public. And another 
reafoa why they (hould not be eflopped was, that it was a public 
a& \ and the court were bound to take notice that the truftees 
bad no power to mortgage the tolUhoufes. Fairtitle ex dem. 
Myltofi and others v. Gilbert and others^ Mich, 28 G. 3. 2 Term 
Rep. B. R. 1 69. 

6. A patentee afligned his intereft in the patent, and after* . 
wards, in violation of his contra£^, infringed the right of the 
affignee; and then, ;n an adion brought by the alTignee againft 
him, he attempted to deny his having a right to convey, endea* 
Touring to ihew that it was not a new invention. But Lord Kenyon 
was of opinion, that he was eftopped by his own deed from 
making that defence. Oldham v. Langmead, fittings after 7r//i. 
1789, cited 3 Term Rep. B.R. 439. 441. 

7* Covenant on articles of agreement, which recited that the where m 
plaintiflFs were aflignees of T. 7*., of a patent for a certain machine, **"' *w*- 
and thit the defendant had applied to the plaintiflfs for their per- oMy%bV*"' 
miffion to ufe a certain common engine to one of their patent hope of Ajc. 
machines; to which they had confented, on condition of his ccffioo,con- 
working it in the manner defcribcd in the fpecification, and then J'he rife^of"' 
contained a covenant by the plaintiffs for the permiflion reqtfircd ) hit anceftor, 
and one by the defendant, that he would not, during the refidue *^.*^*^ 
of the term of the letters patent, ufe or employ any of the patent ^„*<i, ^e"' 
engines, or any engines refembling the fame, except thofe in fcendiupon 
the articles allowed to be employed by him : the breaches aflifrned ^"* f^~ 

— rt^j. !•• • !• though DC* 

were, I ft, for unng and employmg patent engmes or machmes thing paOfs 
other than and befides that by the agreement allowed to be atthactimf, 
employed by him ; ad, for ufing engines or machines refembling ^^'^•. 
the patent machines. tance de.* 

To this the defendant pleaded feveral pleas, in one of which ^cends upon 
he fet forth the letters patent, which ftated a petition by the JftLjlrf'io 
patentee, that be was the inveutor of the itiachine, and contained uj cjw u 

the 
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had no in- the ttfual provifo, that they fliould be votd^ if the patentee did 
ttreftatthe not itirol 9 fpecification of his invention in Chancery in four 
*'Tnt MhCTe '"o"^^'* ^^^ ^^^" averred that the patentee did not inrol that 
aneftoppei fpecification. . In another plea he faid, that the invention n)cn« 
if founded tioned in the patent was not a new invention, 
fdenw "^Md And, in another, that the invention was not difcoyered by T. T. 
juftjce.' Ptr the patentee. 

lord Ken- The plaintiffs demurred, becaufe the defendant attempted to 
3TermRq>. P^^ ^^ ^^^^ matters foreign to the merits of the eaufe, inafmuch 
B*R. 441. as he was eftopped by his deed from putting thofe matters in 
--Atcftint jflToc. But the defendant had judgment; for the court faid, 
wntiVftop. t***t the dodlrine of eftoppel was pot applicable here, vriiere the 
pcd to deny pcrfou fuppofcd to be ellopped was the very perfon who had been 
tiie land- cheated and impofed upon. Haytie and another v. Ma/thy^ Mici» 
^;,V4l^i 30 G. 3. 3 Tfrm R^. B. R. 438. 

only exidf during the rontinwince of his occapatJon» and if be. be oufted by a title paxstMiaiit he mxf 
plead it. lb. Vide tit. Covenant, let. (N. a}, pi. 3. 

Id the con(lru£^ioa of all covenants and agreements, the court lias univcrfalty confidered tke intention 
•f the parties. Fei Buller, J. 3 Term Rep. B. R. 44.2. 

(X) The Heir, 

See 2 Suppl. tit CopykM (N. a), p. 320. 

«oVin.487 . (F, a) Relief in Equity. 

I. t ILL for an account of feveral fiims of money. Defendant 
^ pleads a verdi£t and judgment at law for the money demanded 
by the bilL Per cur. — The plaiatifF cannot be edopped by this 
verdi£l, for there is no fuch thing as an eRoppel in a court of 
equity ; it is only a term of art at law. If a bill is preferred 
where there has been a dated account, and the plaintiff fets forth 
particularly one or more items that are wrong charged, though 
the defendant may plead the dated account, ytt he mud anfwer 
to thofe items particularly fet forth by the pluiiitifF; and in that 
cafe we often open the account. Here the defendant has an- 
fwered to what he had pleaded to, and that mud over»-rttle his 
plea. Pierce y, Jobns^ Enjl, 1717, Bunb, 11. 

2* A, devifed lands to B* and C. and the furvivor of them, and 
the heirs of fuch furvivor, to fell. The edate was decreed to be 
fold. Reference to the Mader refpeSing the title. Report, that 
the parties could not make a good title, there being no fee fimple 
in the trudeesi for that the remainder in fee could only be vefted 
in the furvivor^ and it was uncertain which pf the two trudecs 
would be the furvivor. Court of opinion, that the trudecs join'* 
' ing in a fine of the premifes would pafs a good title to the pur- 
chafer by edoppel. 3 Wms. Rep. 372* Vkk v. Edwards^ 1735. 
Fide Horg. Co. Litt, 191. a. note i. 

For more of Edoppel in general, fee Fines, (L. a. 2.), (L. a« 3), 
Former ABion^ Mifnonury Record, Rent^ FacaU, aod otha 
proper titles. 
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(K) Epifcopal Power in or out of the Dioccfc, icvm- s^u 

l.'^HE ordinary has no power to appoint churchwardens, 
'^ however long the parfon and pariQiioners delay to choofe 
any ; and if the fpiritual court proc<ied to compel one named by 
the ordinary to take upon him the office^ a prohibition will go. ' 

Stutter V. Frrfiofty i Stn 5 2. 

2. On a "motion for a prohibition it was held| that the ordinary 
is tfae-judge what ornaments are proper in a church, and may 
order the arms of a family fet up without his leave to be defacecL 
Palmer v. Epifcopum Exon, 1 Str. 576* 

3. Where a le^urer was chofen by part of the parifliioners and 
received by the re£ior, but the majority of the parifli chofe another, 
there being 1^0 .falary or certain profits annexed, to the office of 
leAurer, nor any fixed mode of eledion, the court refufed to grant 
a mandamus to compel the bifliop to licenfe the le&urer refufed 
by die re£lor, but faid that the bifhop has not an arbitrary 
power of refufing a licence. The King v« the Bijbop of London^ 
I nrtlf. ig. • 

4* An ancient office with a falary, ufually granted for life before 
the I £//z. c. 19., although ufelefs and merely nominal, may be 
granted by a bifliop, as before that ftatute. Sir John Trdawney 
V. Biflfep of Winchefier^ i Burr. 225. 
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(E) Excommunicato capiendo* iov{ii.5ig 

I. A Writ de excommunicato capiendo was quaftied, being only for 
^^ not appearing to anfwer certis articulis animA fuafalutem 

morumfue cvrreitumem concernentibus. Rex v. Munnery^ HiL 4 G. i • 

Str. 76. 
2. A writ de ixcommunlcato capiemh ran thus : Significavit noUe 

(the bifliop) quod J* P. (the vicar general) in a caufc between /f. 
Vol. IV, K an* 



V. 
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and B. for the contumacy of the fai4 B. ip/um pra/at. B. excommu^ 
nicandum fore decrevijjet anth^rttati ipfius epifcopi ofdinaria excommu^ 
meatus fuijfet^ It was moved to quafli this, becaufe the only 
nominative cafe to excommunkatus futjfet is J, P. the vicar general, 
fo he is faid to be excommunicated and not the defendant. The 
court faid it was oddly penned , but refufed to qua(h itj becaufe 
mqft of the writs in the office had been and were fo. Bjx v. 
Clarke^ HU. 6G, i. Str. 2^5. ' 

3. The court refufed to deprive one in cuftody on an excommu^ 
nicato capiendo of the benefit of the rules. Rex v. Buckland^ HiL 
-7 G. 1. S/r. 413. 
Cnwcium 4. The court refufed to quafh an Engltfij excommunicato capiendo 

hat a double ^))a( y^^g {q^ flandcf or defamation, faying, that was not uncertain 
Und "fignifics *' convicium was. Rex v. Keaty Trin. 6 G. 2. Str, 950. 
reproof, as wdl as dander, yide Keb. 1 32. S. C. 

* 

ft 

5. It was moved to quafh a writ de excommunicato capiendo ^hich 
recited the Jignijrcavit to be of an excommunication for not appear* 
ing to a libel in the ecclefiaflical court in a caufe there, for fub- 
tra£kion of tithes and other ecclefiaflical duties and emoluments, 
upon an obje£tion that it was bad for uncertainty. But the court 
would not quafh it, becaufe the Jtgnifcavit is in^ the conjundiive, 
not in the disjunflive, as was <he cafe of Rex v. Fowler y in &alL 

293. Rexw.Turfootf Mich, 10 G. 2. Rep, temp, Hardv/tcke^ 2^4' 

6. T wo Jignijicavit J were quafhed, being only faid to be in a 
caufe which came by appeal concerning a matter merely fpiritual. 
For per Lord Taibot — Wc arc not to lend our afGflauce but where 
it appears clearly they have jurifdi£lion, and are not co trufl them 
to determine what is a matter merely fpiritual. And he cited 
Fow/er's cafe in Sa/k, 293. lo Vin, /ibr, 521. p/» 22, 23. Rex 
\. Ejre^ Mich, 10 G. 2, Str. 1067. 

7. Exception was taken to an excommunicqto capiendo againfl two 
women, that by the writ the flierifF was commanded to' hold the 
two women until they had made fatisfa£lion, fo that if one of them 
alone had made fatisfaflion fhe could not be difcharged \ and yet 
it appeared that the fuits again ft them were feparate, for it was 
faid, " for adultery, lie, refpe£lively." And the court were 
clearly of opinion that it was fatal. Rex v. Caper and another^ 
Eqfi* 11 G. 2, Andr, 220. 

8. Another objcdion taken in the oafe {pL 7.) was, that there 
was no addition ; it was not fo much as faid whether the defend- 
ants we/e fpinflers, married women, or widows. And Lee^ C. J- 
feemed to think the wane of an addition a material objection. 
Ibid, 

9. Another objeftion taken In the cafe {pi, 7.) was» that it wis 

uncertain for what crime the defendants were proceeded againfl 

below, the words being *« adultery, fornication, or incontinence." 

But Probyn^ J. faidj that though the crimes mentioned in the writ 

were in the disjundive, yet as they were all of ecclefiaflical jurif- 

diAion, it was well enough. Ibid. 

10. To 
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io% To a motion to quafli an excommunicato capiendo^ it was ob- 
jededi that the parties ought fir (I to appear upon an habeas corpus^ 
but the obje£lion was over-ruled. Andr. 220. 

1 1 . A writ de excommufticato capiendo iffued out of Chancery, 
which was opened and inroUed in B, R^^ but upon exceptions taken 
to it the court made a rule upon the profecutor to (hew caufe why 
the delivery out of the writ to the (heriflF (hould.not be ftaid ; before 
an opportunity came to (hew caufe, the return of the writ was out, 
and the profecutor fued out a fecond writ e cance/iaria, and to pre- 
vent the lofs of that deCred that the defendant might at once take 
his exception by a motion to qua(h. Whereupon it was exceptedt; 
that the former writ being inrolled in B, ^., the Chancery could 
not iflue a fecond, but it (hould have ifTued in j?. R. To this it 
was anfwered and refolved, that the zGt 5 Eliz:c, 23. related only 
to the cafe where the firft writ had aftually iflTued, and the (heriff 
had returned non eji inventusy where the court can fine him if they 
fee occafion, and iflue capias alias isf p/uries. If the firft writ had 
bc<:n adiually qua(hed5 they muft have gone to the Chancery for 
another. Rex v. Eyre, clerk ^ Trin. 16 d 2. Str. 1 189. ' 

12. Another exception taken in the cafe {pL 11.) was, it was 
fatd to be, on an appeal and complaint of nullity ; now from a 
nullity there lies no appeal : but it was anfwered, that it was their 
form to which regard muft be had. lUd. 

13. A third obje£lion taken in the cafe (pL 11.) was, that the 
judge wzs made a party, and was condemned in cofts. To which 
it was anfwered, that in this cafe there could be no other, he ex 
officio excoinmunicates a man, that man appeals, and muft make 
fomebody a party, and there is no promoter, and therefore he cites 
the judge ; the fupeiior jurifdiftion is of opinion that he has done 
the man an injury, and therefore it has been held that it was 
proper to make him a party, and that he was liable to cofts. 
Bid. ^ 
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(A) la what Court Execution may be* fued. Ifijliis- 

1. T T PON a motion for leave to take out execution upon a judg- 
^ ment, whereon a writ of error had been brought and the 
record certified, but the writ of error qua(hed, there arofe a qucf- 
tion. Whether the execution (hould be taken out of the Queen^s 
Bench, to which court the record had been removed by the writ , 

of crror^ or out of the Common Pleas ^ and in order thereto, 

. K2 whether 
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whether the mittitur ought not to be ftiruck out of die roll > A 
tule was granted to. (hew caufe why the mittitur ihould not be 
ftruck out,, which was afterwards made abfolute. Anonyfnous, 
HiL 12 Ann. Caf FraB. C^ P. 9. 

2. Upon a writ of error to the Houfe of Lords from the^ court 
of King's Bench, a tranfcript only goes up, and the record is fup- 
pofed CO be fent back again to the K. &., and if the judgment is 
affirmed, the latter court muft fue out execution. Per Lord 
Mansfield, G, J. iii Ficars v. Haydon, Trin. 18 G. 3. Ccwp. 843. 

3. On a writ of error from the C. P. into the K. B-, though 
a tranfcript only is removed, the K. B. may award execution. 

md. 

1 4. The zfkion was brought in the Common Pleas at Lancafier, 
and after verdi£): for the plaintiff the defendant brought a writ of 
error in the K. B., which was nonproiTed ; whereupon the plaintiff 
fucd out execution in the latter court, which was held to be right 
pra£lice, it not being ufual to fend the record back again to the 
county palatine court. Coivperihwaite y, Owen and another^ Eaft. 
30kX?. 3. 3 Term Rep. B. R. 657. 

j^vin. 547 » (N) How it fliall be made. Where joint, and where 

feveral. 

1. tOINT a£lion againft feveral defendants. Damages 20/. 
J againft foyr of them on the trial, and 5/. againft one, who 
had let judgment go by default. Writ of error btought by the 
four in the name of the one, who was not obliged to find bail be^ 
caufe it was by default. Leave was granted to take out execution 
againft the four, notwithftanding the writ of error. Ma/on v. 
Sifnmonds and others, Eaji. 9 (7. 2. Barnes, 202. 

2. The defendant was partner with ^.,. againft whom a com- 

miffion of bankrupt had iffued ; but before the bankruptcy the 

plaintiiF had fued out execution on a bond of the defendant's fcr 

700 /., and the (hcrifF had levied on the partnerftiip ^fFefts. On 

application to the court, it was ordered that-it fliould be referred 

to the Mafter to take an account of the Iharc of the partnerftiip 

efFecas to which B. was entitled, and that the flierifF fliould pay 

a part of the money levied, equal to the amount of fuch ftiare, to 

the aflignees. Eddie v* Davidfon, ,EaJl. 21 G. 3. Dougl, 650. 

Butitfeem- 3. Final judgment was figned againft W.iXi^ MAwTrimtj 

^c*wrifof ^^'^^ ^1^7\ -^- *^ad been arrefted and committed to prifon for 

error might Want of bail, but was not charged in execution in the next term 

have been after judgment, according to the regular courfe of proceedings. 

I'uStcd"' ^-^ "^ -*^'^*- '«'*"» n^7'f brought a writ of error in the Exchc 
out by one qucr chamber (to which M. was no party), where th* judgment 
^efieadant. was affirmed xnHil. term 1788. And afterwards a joint exccu- 
**^ tion was iffued againft both defendants. It was moved ^to dif- 

charge M. out of execution, becaufe he was not charged in 
extctttion within two terms after final judgment. Sedper cur.^ 

The 
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The writ of error removed the record into the Exchequer cham- 
ber ; and till it was remitted, there was no record in this court 
on which the plaintiff could have charged the defendant in exe* 
cution. Laroche v. Wajbrmgb and dmther^ Mich. :t\) G. 3. 
% Term Rep. 5. R. 737. 

4* E.y ohe of two defendants, having been taken on a ca*fa. VMp^. 
iflfued againft both defendants, was fet at liberty by the plaintiff i*^- (M« >}> 
on an undertaking by him to render himfclf on a given day, if '** 5* 
he did not in the mean time pay the debt ; on which the other 
defendant C moved that the writ of ca. fa, might be quaflied, 
and fatisfaftion entered on the roll. And per Lord Kenyon^ C. J. 
C. is entitled to be relcafed from the cffeft of this writ of execu- 
tion ; for, this being a joint execution, as the pLiintifF fuffered 
the other defendant to be difcharged out of cuftody, he cannot 
now take C. But there is no reafon why we (hould make this 
rule abfolute iu its full extent \ it will fatisfy the juftice of the 
cafe if the writ be quafhed, Oark v. Clement and Englijby Hil. 
36 G. 3. 6,Term Rep. B. R. 525. 

5. Afterwards, in the cafe, pi. 4., the plaintiff fued out a fepa- 
ratc execution againft -S., which was fet afide on motion ; for a 
feparate execution on a joiht judgm^ent cannot be fupported. J[t, 

(P) Who Ihall haye Execution. .Iflllill: 

!• fN an afticn by baron and feme, plaintiffs, the Jteri ficias 
^ commanded the fheriff to have the money when levied at 
the return in the court, to be rendered to the hu(band only, and 
not to the hufb'ind and wife. The Jieri facias and ex«*cution 
thereon were fet afide. Handbury W IZv. v. Cowper, one, isfc» 
Mich. 29 G. 2. Barnes, 424. 

2. The plaintiff became a bankrupt between interlocutory and ^V#iWilf« 
final judgment, and fucd out execution in his own name; it was 374*^ 
objected that the aflignees ihouM have fued out ayZv. fa. to revive 
the judgment, and then have taken out execution. But the court 
fjid, the bankruptcy of the plaintiff did not abate the fuit, and 
that they had in fcveral iiiftances pci'mittcd the aflignees to coo- 
linue a fuit.commencedby a bankrupt in his name. IVatigh v. 
Aujleny Mich. 30 G. 3, 3 Term Rep. B, R. 437. 

Feme. 

/*\N a plea of coverture, in ^n aftion of debt upon a judgment^ * 
^^ a verdi^ was found foT the defendant, and a writ of Ji,fa» 
fued out for the colls, commanding the (hcrifl^ to levy and pay to 
the defendant and her hufbuid.. This was held by the court to 
be irrcj^ular without a fci./a. : but the wife might have h)d pro- 
ccft in her own na-ie; becmfc, the plaintiff having declared 
agaiiift her as fole, he was concluded frop^dcnying it. WortUy 
?. Rjayner^ Ea/L 2i G. 3. Dougl. 637. 

K3 
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ioViit.^s;' (T) Agaiaft >whoin it may be fued. Againft the 

Feme of the Baron. 

!• 'T^RESPASS and aflault againft baron and feme ; verdifl for 
' the'plaimifFi and execution againft both, and the feme 

taken in execution \ upon motion to difcharge her the court faid, 

thatr the wife was well in execution, and ought not to be dif- 

charged. Cooper v. Old isf L/x. Eafi. 13 jinn. PraS. Reg. 

C. B. 208. 

2. Both baron and feme were taken in execution, and the 

court rcfufed to difcharge her. Berryman v. Gilbert (5* Ux. Eaft. 

12 G. 2. PraB. Reg, C B, 209. 

lovin. 558. (X) To what Place it (hall be awarded. 

s. c. Praa. ^- TUDGMENT was obtained in the county of Middlefex^ and 

Keg. C.B. J z Ji. fa. iflued into that county, and was returned nulla 

*^0' bona ; and thereupon zfi.fa. was iflued into London^ but was not 

c* B. 70/ Toa^^t z tej}atum. And the court being. moved to fet alide the 

S.P Bond latter writ, refufed fo to do, being of opinion that the award of 

T ^^*ik *^^ tejiatum jL fa. upon the roll was fufficient to warrant t\icfi,fa. 

oG 2. i<^^o London, Oates v. Forefl^ Mich, 6 G. 2. Barnes^ 196. 

Praa. Reg. C. p. 112. 

S.C. Pr«a. 2. Motion to fet aGde a writ of tejlaium fi>fa. iflued imme- 
Rqj. c. B. diatcly after judgment, and before a fi^fa. returned and filed to 
lo cafe of a warrant it ; upon a rule to (hew caufe, zfi.fa. was produced, 
uft.fi. fa, returned in the proper county, and the ruk was difcharged. 
wiVnot V> ^^'^^ ^- 7^^^^^ ^«^ Giherst Trin. 8 £jf 9 G. 2. 2 Barnes^ 200. 

into a nice inquiry when the fi. fa, in the original county to warrant the tBatum was fued out \ it ii 
fufiicient if ti.e &rt\ f. fa. returned be produced. Bardus ▼. Satchwell, HH. 28 G. z. Bmqcs, loS. 
Sed^nde Smith tc Ux. v. Phripp, Mich. 20 G. z. Barnes, 109. femb, cenir. 

After a tefiAtumJi fa. executed, and notice of motion to fet it afide, there being nofi. fa, into ihc 
, original county to warrant it, a fi. fa. was fued out and returrcd, which the court iield fufficient. 
Sweeupple v Atterbury, Trin. z2 de 23 G. %. Barnes, xii. Upon an application to the court of 
K. B to fet aGde a a tefiatam fi. fa. and have the gocdii reftored to the deferidant for irregularity, the 
plaintiff not having fucd out zfi.fa. to warraat the ttfiatum-^ ibe court, after con'ulting with the 
Jiljfter, faid, that ace .irding to the citjblifiied practice the want of an original fi. fa, was a deciBve 
objeAion, though the ir>egulari*y migtit be curraby a fubfequeot p;odu£)ion of |hat writ. Brand »• 
Mears, Trin. 29 G. 3. 3 Term Rep. B. R. -,88. The aftion was in the Common Pleaa at tancaileT, 
but the record was removed by writ of error into the Kirg*s Bench, which being now frt^ there, the 
plaintiff Tued out of that court a writ of fi, fa, on the judgment, diredled to the Sheriff of Surrey. 
Upon a motion to fet the writ afide, it was objeded that this ihoald have been a tefiatmm, to meet which 
an original fi,fa. to warrant rhe writ into Surrey was produced, which it was contended was fufficieat 
to induce the court to permit an amendment. And the court were of that opinion, and gave leave to 
amend on payment of cofts. Cowperthwaite v. Owen and another, Eaft. 30G. 31 3 Term Rep. 
B. R. 657. The court were applied to tor a rule to fet afide a t/ft, ca.fa. becaute there was no originl 
ea./a, to warrant it, pending whxh the plaintiff applied for another rule to fuc out and feal ancri- 
ginat ca fa, to warrant the t^atufn^ and it wa& fa d that the «>rigina] was adually entered on the record 
with its return by the ihcriff. 'I he lirtt rule was difcharged, ant# the fecond was made abfolute without 
payment of cofts.' Shaw v. Maxwell, Mich 36 G. 3. 6 Term Rep. B. R. A5C. The plaintiff oat 
curr of the objeaion even after the writ Qf error bioughl, per (ur, in Mimcad and Coppaid, Eaft. 
31 G* 3- 5 Term Rep. B. R. 172. 

3. Motion 
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3. Motion to quafli a writ of ca. Jq. dire^^ed to the Iheriff of 
Lottdotiy and to difchargc the defendant, becaufe the judgment is 
upon a record in WiltSy and no tefiatum or fu^gedion that the • 
defendant had been commorant in London ; which was ruled with 
cods, no roll being yet made up to amend it by. Allen v. Alten^ 
Eajl. 10 G. 3. Blackft. Rep. 694. 

(Y) What Things may be put in Execution. lovin. 560. 

I. XjOTHING can be taken in execution that cannot be fold, s. CCwia* 

^^ as deeds, writings, ^c. Francis v. Najb, Trin. 7 G. 2. 5'* 
Rep. temp. Hardw. 53, 

2. Bank notes, ^c. cannot be taken in execution ; for, though S. C. Cunn. 
they are affignable over, yet, notwithflanding they remain in 5>« 
fome meafure chofes in a^ion, and the fherifF or his bargainees 
cannot bring an a£kion on them without aflfignment ; notwith- 
ftanding the aft (5 H^, 55* M. c. 20. f. 29.) for aflignlng them^ 

yet they are fo much things in aftion, that it was necefTary to 
have a new aft in order to make the ilealing- of them felony. 
Francis v. Na/h^ Trin. 7 G. 2. Rep. temp. Hardw. 53. 

3. If an execution be fraudulent, a fecond, at the fuit of ano- 
ther plaintiff, (hall have the preference. Whether the firft 
execution were fraudulently executed or not, is matter of evidence 
to be left to a jury. Bradley v. Wyndhanty HiL 17 G. 2. 

I mif. 44. . 

4. The defendant being taken upon a ca.fa.y paid the (herifF The court 
the fum mentioned in the writ; 5., to whom the plaintiff had ^« «•>▼«* 
afllgned the judgment, applied to the flicrifffor the ntoney ; but fhewcauV* 
he declined paying it over until t e writ was returnable. At the why the (he- 
return, the (heriff returned that he took the defendant, who paid "ffA^^W. 
him the money; and that afterwards, and before the return, a hhhaD*d"fOT 

fi'fa. againd the goods of the plaintiff", at the fuit of the defend- the ufcof 

ant, as an' executor, was delivered to the flieriff*, and that he '*^ piaiD'^tF 

levied the fime out of the money in his hands, which, with money 

poundage, exceeded the money received under the ca.fa. B. which he 

thereupon applied to the court, and obtained a rule for the (herifF ^A*^^!*^*^ 

to pay him the money received under the rj./a , dedufting only fent dcfend- 

the pountlage. Staples. Bird^ Trin. 32(2f33G. 2. Barnes^ 7,14. am in an- 
other a^ion, 
}n which Jhe «)t plaintiff. The.ground of the motinn wa, thit the pUintiffhad not been able to levy 
00 the efledls of 0\e ie cn:UiJt to the aoiounc ot his dematid. '1 he rule wjs only oppofed fo fa- »a 
that the a'tornry^^ bi^l in the caufr, in which the money had h.'-^n levied, fhould :fe pJid in the firft 
places and wich that qualification ic was made ablolute. ArnAdead v. Philpot, Tria. jgQ, x» 
Doug. 231. 

5. After execution on a warrant of attorney the defendant ^</f Raines, 
became a bankrupt. The aifigneee, upon a fuggeftion that an Afliince, 
aft of bankruptcy hid been committed oy the defendant previous loo Bi^ckil 
to the (i^^iiing of the judgment, moved that the goods taken in :i)»i. 
execution (hould rem.iiti in the hands ot the Qierill, fubject to 

the further order of the court. But the court rcfufed to interfere, 

K 4 the 
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the applicsition not coming on the part of the (heriflF, but left 
"them to theip.rem:*dy ag^ind the plaintifF| the {heriff, the vendee» 
or the perfont into whofe hands the goods (hould come* Stnv 
%^ Tunbridge^ Eaft. id G. 3. Blackft, Rep. 1064. 

6. By an indenture made between ji. and C, reciting that A. 
was indebted to C, in 460/. upon judgment, that C. had agreed 
to advance him 20 /. morei and pay him an annuity of* 25 /• per 
ann.f A. affigned to C the pofleflion of a farm and certain crops> 
cattle, (^r. A Ji-fa, iflued againft the effe£ta of C, and under 
it the (heriff took pofleQion of thefe crops, cattle, lic.^ but after- 
wards returned nulla bona to the writ. Upon an a£lion for a falfe 
return, the queftion turned upon this. Whether the indenture was 
void or not ? it not having been inrolled under the annuity z€t ; 
and, confequently. Whether the goods taken under the execution 
againft C. were the goods of C. or not ? And it was held, that 
the dccd^ for want of being inrolled, was void in point of law, 
and that the (heriffmade a proper return. Crofsleyy. Arkturigbf^ 
Trin. 28 G. 3. 2 Term Rep, B.R. 603. 

,^ov?jv566. (A. a) To what Time it fliall relate for Chattels. 

What Goods (hall be put in Execution. 

I. A Fj /a. upon a judgment iflued againft the defendant, who, 
•** upon hearing of it, went and (hot himfelf ; after his death 
the writ was delivered to be executed by the IherifF, aiM held 
well. Springer v. Somerville^ Mich, 3 G. 2. Bunb, 271. 

2. If the plaintiff or defendant be alive after the execution taken 
oat, and die before executed, yet it may be executed before the 
continuance or return day. Anonymous^ Eajl, ll G. 2. Pra8, 
Reg. C. 5. 215. 

3. The (heriff under a fi. fa, feifed a leafehold eftate for 
99 years, but made no fale thereof till -nfter the return of tiie 
writ of execution, then fold it; buf there was no continuance of 
the writ of execution, nor -any writ of venditioni exponas. The 
queftion was. Whether the fale by the (herifF was regular by 
virtue of the writ of execution, fo as to convey a good eftate in 
point of law to the purchafer ? And Lord Hardwiche held that 
the fale was good, though after the return, and did convey the 
eftate to the pufchafer, and th^it a writ of venditioni expolms was 
unneceffary. The (heriflT has a fpecial property in the goods 

^ . feifed. And the goods, by being lodged with the flieriiF, ^re 
bound from the delivery of the vrit by the ftatute of frauds, in 
the cafe of a common perfon. Jeanes v. Wilkins, Hil. 20 G. 2. 

4. Where an execution by elegit oxfi.fa, is lodged in a (heriff's 
hands, it binds goods from that time, except In the cafe of the 
crown i and a leafehold eftate is alfo afie£ted from that time j 
and," if the debtor fubfequcnt to this makes an aflignment of the 

. leafehold eftate^ the judgment creditor need not bring a fuit in 

13 ejcdmcnt 



cje6lment to come at the leafehold cftate, by fetting afide tl)e 
zf^gnmtnt, but may proceed at law to fell the term ; and the 
vendee will be entitled at law to the poifeflMn, notwithftanding 
fuch aflignment. Burden v. Kennedy, Tri/t, 31 G. 2. 3 Atkins ^ 739. ** 

5. ii. delivered a writ of execution to the (heriff', under which 
his officer levied the debt and made the bill of fale. Then, the * 
{heriflFdifcovered & former execution in the office and returned nulia 
bona. This was a falfe return ; for, though the other writ of 
execution, being firft delivered was material between the plainti£F 
in that fuit and the {heriff, and would be fufficient to charge the 
(heriflFwith the debty yet it was not material between R^ and 
the {heriflF; for, he having once fold under i^.'s execution, was 
anfwerable to him for the debt. ]R.ybot v. Peckham^ Mich. 
jp G. 3. I Term Rep. B, R. 731. (n. a). 

6. Application was made to the court to fet afide.an execution 
levied under zji.fa., the fa£ls being that the defendant had been 
declared a bankrupt, and his certificate figned by four in five in 
number and value of the creditors, but not allowed at the time 
the writ was executed : the debt exifted previous to the bank- 
ruptcy. But the court were of opinion that it would be"dire£lly 
contrary to the very words of the ftatute (5 G. 2. c. 30.) to ex- 
tend it to an execution againft the goods of the bankrupt. The 
13th fe£lion of the ftatute relates to the perfon of the bankrupt 
only. Callen v. Meyrick, Trin. 26 G. 3. i Term Rep. B.R.7,61. 

7. On the 25th November 1786 the plaintiff entered up judg- 
ment againft the defendant for 600 /., and on the fame day fiicd 
out Tiji.fa. direded to the (heriflFof Middlefeis ; on which a war- 
rant was granted, and the officer entered and took the defendant's 
goods on the evening of that day. On the 27th Novetnber another 
o/Ecer entered the defendant's houfe by virtue of a warrant on a 

Ji.fa.j dated the 23d November j at the fait of G. On the return 
of the plaintiff's writ, he applied to the fheViff for a bill of fale, 
who informed him, that G.'s execution being brought into the 
office prior to the plaintiff's, muft be firft fatisfied j upon which 
the plaintiff paid into the fheriff's hands the amount of G.'s 
execution, and afterwards applied to the court to have that fum 
repaid to htm. But it was refufed ; for,' the bill of fale to the 
plaintiff was not a bill of fale under an execution to an innot^ent. 
purchafer, but to a perfon who purchafed with notice of a prior 
claim. Though the pofTeffion of an innocent vendee fliall notbe 
difturbed, yet, as to all the reft of the world, the goods are 
bound from the delivery of the writ ; here G.'s writ was firft ' 
delivered to the iheriff. Huichinfon v. Johnfon^ Mafl. 27 G. 3, 
I T^rm Ref. B.R. 729. 
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»"'^''" ''»' ■ (H. a. a) The Body at the Suit of a common Perfon. 

< » 

S P.Wright, f F a defendant, a prifoner, be difcharged for want of plaintiff's 
Admirmra- 1 proceeding to judgment, the plafniiflF, after judgment, may 
wUJ,^Mich." ^^^^ ^^^ defendant in execution thereon, and he ihall not be 
ioG.2. difcharged. But if the plaintiff proceed to judgment, and the 
Barnes, 376. d^jfendant be difcharged for want of the plaintiff's proceeding to 
Prs^. c.£. execution, the defendant Hiail be totally difcharged, and cannot 
iSS- be afterwards taken in execution on fuch judgment. Clari v, 

Venner, Mich, lo G. 2. Pra&. Reg. C, B, 333. 

ioVii> 583. ^I. a) By Capias. Againft what Perfon Execution 

• by Capias lies. 

I. *TPHE defendant was brought up h^ habeas corpus from the 
* King's Bench prifon, to be charged iii execution in the 
Cqmmon Pkas : he moved to be remanded, upon an affidavit 
that he was a member of the lad parliament, and continued to to 
the end of the fclfion. It appearing by the return of the habeas 
corpus that the defendant was t^ken by procefs out uf the court 
of K. B. (ince the end of the lad fefTion of parliament, and was 
not ch;irged with any procefs in C ^., the court did not think it 
proper that he (hould be charged ' in execution, but remanded 
him. Dutton v. P/V/, Eajl, 7 G. 2. Barnes^ 199. 

2. A ca, fa. was made returnable on Thur/Jay next after eight 

days from the day of the Purification of the Virgin Mary. This 

appeirin^ upon the pleadings to a Jet /a, there was a demurrer, 

* and it wasobje£^ed, that the word " from" was exclufive, andcon- 

fcquently the writ was not returnable till in vacation ; it ought to 

have been Thurfday next after the oftave^ £5*r.* But it was anfwcN 

ed and agreed by the court, that it was right and regular in true 

(tf)ThcPu- and even llrift computation {a) \ and were it otherwife, yet as it 

rification ^gs an exccution and not mefne procefs, it would not be void, 

dl'y'^fothat" ^^^ °"^y ^>*^^c ^o ^c f^t afide, on motion, for . irregularity. 
either way CantpbeUj Efq. v. Cumming and another ^ Trin. i G. 3. Burr^ 

fhcThurf- ,187. 

jAty next 

aier c'ght diys fiom it, or the Thurfday next after the oGtxvt of It, was the 12th February. 

lovin. 5?6 . (M. a) At what Time it may be* 

■ 



yu/e Sir I. ^HT HE trial of a caufe was had at the lad fittings in London in 

John Far- I Michaelmas term, being the day before the end of the term, 

iTd.\ayin! upon a dijlringas returnable the laft day thereof. The plaintiff 

^95' • figncd judgment after the term, and took out a ca.fa. teilcd the 

conr.ynfs g^j^^ ^j^^^ f etumablc the laft day of the fame term, and alfo a 

^^' *'^' tejaium capias teftcd the lait day of that term, and returnable the 

firft 
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firll day of Hilarji It was moved to fet afide the teftaium capias^ 
as not being warranted by the judgment^ but it was held clearly 
by the whole conrt, {Chappie^ J. abfenti) that the execution was 
well fued out. Deahin v. Cartwrigit, Hil. 12 G. 2. Andr. 308. 

2. Judgment was entered nth and 12th, revived in jS^^r term. Vidtanu^ 
13th G. 2.» and defendant was taken in execution in July 1741, ^^.^ (^)> 
and was then difcharged by plaintiff's confent \ ana a written fet.^m. a) 
agreement was entered into by the partiesi that the judgment pLi. 
fliould ftand revived for 1 2 months. After more than a year from 

the laft ca.fa. plaintiff caufed defendant to be taken in execution 
without continuance on the roll, relying upon the written agree- 
mcDt. The court held the agreement to be null and void, and 
made a rule to fet afide the ca, fa^ and difcharge the defendant. 
Tbomp/on v. Brijlow^ Mich. j6 G. 2. Barnes^ 205. 

3. After a writ of error allowed, the plaintiff brought an aftion 
on the judgment ; the writ of error was afterwards mnproffed^ and 
the plaintiff, without difcontinuiitg his a£tion, fued out and exe- 
cuted a tefiatumji.fa.j which however was fet afide, and the goods 
ordered to be reflored with coils. He fhould firfl have difconti* 
sued his ad^ion on the judgdtent. Burdus v. Satchwe/I, Hil, 
18 G. 2. Barnes, 2o8, 

(M. a. 2) Difcharged, fuperfeded, and fet afide. l ovm. 587. 

I. CUBSEQUENT to the taking of execution, but before it was 
^ executed, the plaintiff entered into an agreement in writing 
to forbear executing ihcji.fa. if the defendant would pay him 4/. 
per week, which fum he regularly paid or tendered to the plaintiff. 
The plainciflF^ however, took the defendant's goods in execution ; 
but tlik court difcharged the execution. Boyce v. Hall, HiL 
6 C. 2.' Proa. Reg. C. P. 212. 

2. It appeared that the (heriff*s warrant on a ^ /a. had been 
altered after it was fealed; and a new bailiff's name inferted in it. 
Per ri/r.— -As the warrant was altered, no goods were taken in exe- 
cution. Hann v. Cape/, HiL 7 G. 2. PraSl. Reg. C. B. 214. 

3. A writ of falfe judgment was delivered to the flieriff, biit no 
money tendered, or paid for the return, the flieriff therefore took 
no notice of it, but Executed a writ de executhne judiciiy which was 
held to be regular. Gale w. Hooker^ HiL 7 G. 2. Barnes^ 199. 
The defendant, it was faid, might (till proceed upon his writ of 
falfe judgment. 

4. Where judgment has been confefTed with an exprefs ceffet S.C.Cunn. 
executio till a certain time, and execution is taken out within that 5<- 

lime, the court may fet it afide 5 but where there are long colla- 
teral agreements, and the defendant alleged that by reafon of them 
execution ouuht to flay, the court (B. R.) cannot enter into and 
try the equity arifing on them, but the defendant, if aggrieved, 
muft apply for relief in Chancery, Francis v. Najb, Trin. 7 G. 2. 
iJ^. Ump, Hardw. 53, 

S« If 
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5, It ther^ be a final judgment iigned in accoanf, wheresis it 
ought on\j to foe judgment quod eamputet, and execution be fued 
out) though the ju<^gment be wrong, yet the execution ou^^ht not 
to be fet allde whilit the judgment remains.' Hughes v, Burgefs^ 
Trin. io.C5f li G. ^, jindr. 19. 

6. The plaintiff recovered judgment in C. B,, and then brought 
an a£^ion of debt on the fame judgment in the mayor's court of 
Worcefter^ and arretted the defendant thereon, and afterwards took 
out execution in C. B^ The court of C B, granted a rule to (hew 
caufe why the plaintifT fhould not make his ele£tion'. Richard t. 
DaviSj Trin. li if 12 G^ 2. 'Pra£l. Reg. C. B.214. 

f.c.Dtfoct, 7. An execution was made returnable on a general return, 
4'^- whereas it (hould have been on a day certain* And per cur."-' 

tdoT. MU. No advantage <ian te t.»ken of it upon a writ of error, therefore 
kr, ottc'Scc, let 2Lfuperfed£as iflue. Walker v. Harris ont^ t5*^. Mich. 14 G. 2. 
Trin. 30 & praa. Reg. C. B. 439- 

Barnes, «I3« Hanbury & Ux. ▼. Cowpcr, one, &c. Mich. *<> G. 2. Bvnes, 424. ^Jir FuTwood'* 
ciTe, 3 Kep. An execution by fi. fa. in a fuit nv bill was fet ^(ide becaufe it was tna/dc returnable o» 
the fi]bign-4aj of ihe term. Adaius v. Sparry, iViich. 20 G. 2. 1 Wilf. 155. 

8. Continuances were entered on the roll of a^.^. fued out 
within the year, by vice comes non mifit brevfs^ and a ca. fa* awarded 
thereon ; but the (ix^Ji.fa. nor any other appearing to J>e returned 
by the (heriff, the conrinu^inces fo entered were deemed infuQi- 
cient to fupport the f^i.y2r.;und a rule was made to fet it afide, and 
for Ti fuperfedeas to (^ifcharge the defendant, Blayer y. Baldwin^ 
Trin. 31 G. 2. Barnes, 2i2» 

9. Pcnding'a writ of error the plaintiff in the original aftior^ 
brought an a£lion of debt on the judgment, and obtained a fecond 

. judgment by d*:f.iu!t, and fued out execution thereupon ; and the 
Ihtriff balng adually in poffeffion, the Court were applied to, to 
fet afide the latter judgment and proceedings, which however they 
refufed to do^ but only directed the proceedings to be flayed. 
Ta/well v> Stone, Trin. 9 G. 3. Burr. 2454. 

10. Trefpafs agaioft two defendant.s who fevered in pleadings 
and one of them ligned judgment of nonpros and fued out execu- 
tion. The execution was a ca,Ja. in irtfp;ifs on the csfe, inftead 
of trefpafs. On a motion to fet afide the judgment for irre- 
gularity, Buller, J ^ {-Aid, that as to -the judgment, it being of a 
former term, it could not be fet afide upon motion, J)ut muft be 
revcrfcd by writ of error { but as to the execution the court ought 
to interfere, becjufe'it could not be got at by writ of error, and the 
party had no other remedy. The execution was fet afide ; the 
plaintiff undertaking not to bring an adion. Phi/poi v. Mul/ef, 
Trin. 23 G. 3. Doug. 169. «. (t56.) 

11. If a writ of error be fued out, and the plaintiff will not Cgn 

judgment till after the return of^the writ, in order to avoid the 

cffccl of it, and then fues out execution, the court will fet the 

execution afide. Per Bul/er, J, in Jaques v. Nixpn^ Trin, 26 G. 3. 

I Term Rep. B. R. 280. 
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(M. a. 3) By extendi facias et liberated What and 'oV'« 5>9> 

how. And of what it may be. 

1. A N extent on a ftatutc ftaplc was firll taken out into the ;s, C. »p. 

^* county of Stafford^ and a liberate was returned and fi'cd, ^"••' 9i- 
and after that another extent was taken into the county of iVb«;^^- ^*'^*^^'' 
bam^ and a liberate returned and filed ; this afxpeared at a trial, and 
a cafe was made. Per tot. cur. it was held, that if the party nnkcs 
his prayer into feveral counties, he ma^ have his execution into 
all thofe counties ; but here was no prayer, fo the court gave 
leave to apply to the court of Chancery to enter a prayer in the 
petty bag, and leave was given, and a prayer was ctitered in form 
(a) into all the counties of Effgland, which was enough to warrant (a) jVWw 
the extent into thefe counties. And the caufe going down to be t'^^"^* 
tried again, the plaintiff had judgment. Oats v. Rohinfon^ Mich. 
8G. f. Fortefc.'^']'^, 

7.. An extent is a known term ; it m^y liTue at the fuit of the 
crown or of a fubjefl upon a (latute- merchant \ but it hae a difFer- * 
ent cffcft from a fi, fa,^ for on ^fi»fa, the (heritF cannot deliver 
the goods, but mult fell them. Per Lord Hardwiche in Aloore v. 
Anderfon^ Eaft. 8 G. 2. Rep. temp. Hardw. 103. 



I 



(M. a. 4) By Elegit. In what Cafes. And how {a\ 'Q^»- 590* 

T is agreed, that the igoiety of lands extended und^r an elegit VixemSoii 
muft be fet out by metes and bounds; of which Buller^ J. faid ^'/y. 
he took the meaning to be a moiety in value, which is afcertained j^raf^lid 
by the jury. Vide Den ex dem. Taylor v. the Earl of Abingdon j mv^ttyper 
Mich.iiG.z. Dougl. 4n- 416. Z:iil& 

wamfer mU er per t$ut. Dalt 1 35. cites ^1 AH*. l)nt Mr. Douglas fays, be can find no fuch paflage \% 
the Book of Adiae. There was 00 decifion in (he cale in i Vent. 259. which Is referred to bj Gil- 
bert (Ev. 5^*)> ^^ court differing in opinion ; and the only que((iun was. Whether the return could 
be qaalbed upoo nx>Uoo, it not appearing that pofleiTion had been delivered by metes and bounds > Ktd^ 
Doag.476. [n. i.) . * 

(M. a. 6) Where there are feveral Judgments, which iovin.j9| . 
of thera Ihall have the Precedency. 

'yHERE were two juiigmcnts, and the qucftion was, Whether 
^ the court wpuld fay that one had the precedence of the other i 
but they both referred to the fame day, therefore the court hcid 
that the priority of one could not be averred. Lord Porchejlet'^ 
cifc, ?>///• 23 G. 3. cited i Term Rep. B. R. 117. 
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"v»n>7» (N. a. 2) Scire Facias. On what Judgment it Hcfi. 

Similar role (\^ a judgment of above 20 years old, the court (according to a 

foranexe- KJ precedent) gave leave to the adminiftrator cum tefiamenU 

ttfeofa^ * annexo of the plain tiff to fue out ^ feu fa. to revive. But that no 

judgment of execution (hould be taken out thefeon until either the (heriff (hould 

^ yf*" make an a£lual return oifcire feci^ or an affidavit fliould be made 

Bagnaif V. 3i"<* ^'^^ ^f perfojial notice being ferved on the defendant of ifiuing 

Gray, Eaft. {yxz\ifcirefaci(U. Cojfgarne s- Fiy^ Eaft, 15 G. 3. Slackfi.gg^, 

17G. ^. 

Blaclcft. 1140. faid to be on the authority of a precedent between Yarker and ReraoMfoo, £ait* 

60.3. 

I 

^'^°-^' (O. a) In what Cafes there ought to be a ScireFacias. 

(After the Year,) 

S.c.Baroei« I. *pHE plain ti fF took out execution on a judgm^t of above a 

J97* * year's ftanding, without reviving it by zfci.fa.^ and it was 

by the court, infifted for the plaintiff that he had been hindered from taking out 

that there execution by an injunction out of Chancery. The court difcharged 

rffrcncr' the execution, becaufe the judgment was not revived by ^'.Ji., 

between the s^nd faid, that the plaintiff might have revived his judgment by fci. 

cafe of a writ fa, without breach of the injunction. Simffon v. Grey isT Ux. Hil, 

of error and ^ q p^^^^ jf^ q B. ^ll' 

an injunc- ^ «^ ' ' 

tion> the former being a judicial proceeding appearing to them upon record, whereas an injuoftion 11 
not a matter of lecord To as th^t the court can take notice of it. Winter >. Lighibound, Eaft 6 G. i. 
Str. 301. But iii a later cafe, where it appeared that the delay of taking out executioB arofe from the 
defendantty by bills in Chancery for injun^ions, and by obtaining time for payment, the court were 
unanimous that this rule of reTiving a judgment of abov.e a year old by zjct^fa. before fuing out exe- 
cution upon it, which was intended to prevent a furprife upon' the defendant, ought not to be taken 
advantage of by defendant, who was fo far from being furprifed by the plaintiff's delay, that he was 
the caufe of it; and therefore they refufed to fet afide an execution taken out after a year without a 
fa. fa. Micheil v. Cue & Us. Mich. 32 G. 2. fiurr. 660. y.dt fiofw«rth v. Philips, BlacklL 784. 
iiayley v. Riley, Doug. 71. 



S. P. Winter 
T.Light- 
boundy Eail. 
6G. I. 
Str. 301. 



2. The year is to.be computed from the day of figning the judg- 
ment, not by the terms. Stmpfon v. Gray V Ux., HtL 6 G. 2. 
Barprsy 197. 

3. Defendant obtained a fuperfedeas for want of a declaration 
in an aftion of debt on judgment, and was afterwards taken in 
execution by a ca.fa^ iffiied after a year and a day from the time of 
the judgment, without ztkjfci.fa, to revive. The defendant ob- 
tained a rule to fet afide the cm,fa»y there being nothing to warrant 
the continuance of a ca.fa. on the roll. Martin v. Ridge^ Trm^ 
16 t5* 17 G. 2. Barnes^ 206. 
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(p. a) In what Cafes without Scire Facias {a). "V'"'9' 

(a) yyt letter (P), pi. «. 

I* A F'ufa. Was taken out within a year, and nulla bona returned ; Rule toOtew 

*^ this is continued down for fevcral years, and then a ca.fa ^"? J!^^ 
ifliied ; which was held to be regular without a fc'ufa. Aires v. not be fct* 
HardrtfSf Trin. 4G. i. Sir. too. afide, ihe 

judgTienc 
be»ng above! year old, and not revived hyfii.fa» oor any continuances of yf.yk, entered on lecord. 
The plaintiff, before caufe (hewn, entered the continuances and produced intervening writs of fi.fa^ 
to warrant the fanoe, the rule was difcharged Jant coAs. Low v. Bean, Ealt 20 u. 2. Barnes, aio. 
^Fi./a. oT^s.fa. cannot be continued without fuing cu' tbe wrt, Barnes, 2> :. An dnitmzy^ lb, 
—W>thin a year after final judgment a^.y«. wiS fued out in Eafter term 1757, and returnable on 
the morrow of the Afccnfion in that teim, and was continued u{>on the roll down till Trinity 1 7 ^ ^, by 
^fice-comei non mfit brevty and the defendant being then talcrM upon a ca-Ja. it was moved todifcharge 
him, there being neither a ftufa, nor any execution retu'ned by the Oienl)*. And ptr cur,--^ The de- 
fcnihat rauft be difchart^ed out of cuilody ; for it is trregub.r to continue an execution un the roil which 
never returned or filed. Blayer v. Baldwin, Trin. 31 G.2. 2 Wilf. 82« S. C. Barnes, 213. 



2. The plaintiff levied part of I^is judgment within the year, and 
after the year was expired revived \>y fci.fa.^ and took the defend- 
aut in execution. The court held that it was unneccfTary sto fue 



out thcfci. 
cation on \ 
Mdrfcrgh v. Harlin^ Hil. 5 G. 2. Pra^. Reg. C. B. 2Q9 



,fa.^ (ince the plaintiff mi^ht have continued the exe- 
cution on the roll, but it was not Irregular to fue out t\it fci. fa. 



(P. a. 2) Where a iSa. Fa. mufl; be, or a new Adion. "^'"•'^* 

¥N December 1794 the defendant gave to B. a warrant of at- 
^ torney to confefs a judgment for 1592/., upon which judg- 
ment was immediately entered up, but no execution was fued out. 
The defendant died \n Eafter term on the 5th May. On the 19th 
May in the vacation between Eajlcr and Trinity terms, the plain- 
tiff (//•) (igned judgment on a warrant of attorney given by the 
defendant in his lifetime, upon which execution was taken out. 
The latter judgment was not docketed until the 9th of June. 
Upon a motion to fet afide the judgment and execution. Lord 
Kenjotiy C 7. faid, that in general when a judgment is entered up 
in the vacation on a warrant of attorney, and the defendant was 
alive within the preceding term, it is a valid judgment, though the 
defendant be not alive on the day wheA the judgment is a£lually 
etitered up, becaufe it relates ta the fird day of the antecedent 
term ; therefore there is no objed'on to this judgment. But the 
execution is irregular ; the plaintiff (hould have fued out ^fci.fa. 
to revive the judgment againft the defendant's executorsv^). The («) ^*i* 
moment a party is dead, the rights of his creditors are fixed ; great ^^"{^of wint 
injuftice may be done to creditors if the judgment be permitted ch«ifea, 3p' 
Co ftand. Heaty v. Paris^ Trin. 3? G. 2. 6 Term Rep. Wms.400. 

£.R. 3<J8. »(^>- 



144 <ZErecutton» 
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nViiL ya. (Q:^^* ^) By Ft^ri Facias. 

I. T tPON ^fi.fa. the IhcrifF canrfot deliver the goodS|but muft 
^ fell them. Fer Lord Hardwicke in Aftforr v. A^ierfin^ 

Eaftn 8 G. 2. Rep..temp» Hard*w, 113, 
^. Where 2. Where there is a tenant in pofleflioni and an execution by 
the dtbtor Ji.fa. is againft the landlord^ whofe term is to be fold, th* tenaat 
Jiffeffiln'?" cannot be turned out of pofleffion. Per Buller, J. in Taybr v. 
Bulier, J- Cote^ £a/f. 29 G. 3. 3 Term Rep. S/R. 298. 

inclioed to 

fhink the {hcrtff* might turn him out of poflefiion. 3 Term Rep. B. R* 298* 

* « 

"V^»'H' [Qj^* 3) By Levari Facias^ 

I. '^HE court feemed to be of opinion that a levari ought not 
'- to ifltie for a fee farm rent, (though there was one prece- 
dent for it in 36 Car. a. produced,} but that theproper remedf 
was by diftrefs. Lupion md others v. Barhr^ clerk, Ba/l* 14 G. 2. 
Bunb. 348. 
ride 3 Burn. 2. To a Ji. fa. dircftcd to the (heriff of Aceter^ he rctumcd* 
Ecci. Uw, ^)^2t the, defendant was a beneficed clerk having no lay fee, He. 
^*** On which plaintiff fued out ^fi^fa^ de bonis ecclef. dire^ed to the 

biihop of Exeter. On receipt of which, his vicar general granted 
a fequeftration dire&ed to the churchwardens of the pari& to it* 
queiler the tithes and ecclefiaftical profits of defendant's vicar* 
age. This fequeftration was not publifhed, but was ftaycd in the 
regifter's hands by defire of the plaintiff's attorney. Soon after 
two other writs oiji.fa. went down againft the defendant at the 
fuit of other plaintiffs, on which fequeftrations were made out 
and fent to tlie churchwardens, who duly publifhed them, and 
. ' thereby levied fome money. Pending thefe writs the plaintiff in 

the firft writ on which the fequeftration had been ftayed died, and 
left his attorney his executor. The executor finding that ibme 
motley had heen levied as above mentioned, claimed it, alleging, 
that notwithftanding the execution was delayed and the writ 
returnable, yet the fequeftration thereon granted had a priority 
to others ; and, to enforce his claim, called upon the bifliop by 
a rule tp return the writ. On (hewing caufe the court held» 
. that the fequeftration on the teftator's writ not having been pub- 
lifhed while thewrit was in force, had no priority ; bint that, if 
it had been publifhed, the execution would have taken effe6^, 
and muft have been firft fatisfied, notwithftanding the writ of 
execution was returnable long fince. Legaffiche, Executor, v. The 
Bijbop of Exeter^ Eqft. 22 G. 3. i Cromp. PraB. 351. 
rUtt\it 3. In Auguft 1794 a lev. fa. de ionis tccle/iafiicis iffued to the 

t!^fl.^di ^*»'**^P °f ff^i»cbejer, rcturnabte in 15 days of Saint Martin, in- 
lonitee'elef, dorfed to levy 125/. (the arrears of two annuities, to fecur^ 
to leTy the which judgmcttt had bcea entered on a bond)* on which a fe* 
•rroi^ofaii . ' ^ i^ucftratioa 
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t)i|eftratio(i iflued* On the 2$th jfpril following the btftiop was amujcy ona 
called upon to return the writ, which he did, dating, that he ^j^ ®^ "^ 
had caufed to be levied of the fruits, tithes, i^c. the fum of SI: hi- 
14A 1 8/. lo^J. Between the 25th November ^ the return day fliop'tre- 
of the writ, and the 25th Aprils the fcqucftrator had received a ^^J» ^^* 
much larger fum from the profits of the living, which, after lAhe wit 
certain dedu£lion8, remained in his hands, and which, together ««* not re« 
with the fum before levied, amounted nearly to 125/., the fum ^^f^'' 
indorfed; and feveral other writs of Uv. fa. had been delivered wmLVon- 
to the bifliop, at the fuit of other plaintiffs, againft the defend- <ioubtediy 
ant ; fome before the return day of the firft writ and fome after. ^^^ 
It was moved that the bifliop and his fequeftrator fliould proceed fumindorfea 
to levy the plaintiff's debt out of the growing profits of the waifatUfied. 
vicaragCj^ and that the writ and return (hould be taken off the wb«w'* 
file, and the writ amended, by indorfing on it, to be levied the the pUintilF^ 
funi of money then adiually due to the plaintifl^, Per cur,^^ <^ouid, »fter ^ 
This is certainly in its nature a continuing execution, unlefs the i^vid*"^!^-* 
plaintiff takes away the authority under which the fequeftration fcrre bit 
iffQes» by calling generally for the return of the writ. The mif- P"<»"*y ^''^ 
take here was calling for that return. The proper way would ^f"^ Ir-** 
have been to have ruled the bifliop from time to time to know rears of ihe 
what be had levied. All that can be done now is to amend the *»°H*^y ^^^ 
return, by in(erting the amount of the whole fum received under jl^jgment 
the fequeftration up to the 25th April. Marjb^ Knight and others creditor who 
v. Fanvcett^ C/erk^ Mich. 36 G. 3. 2 H. Blackft. 582. '^ ddfvi^^n- 

otfaer writ to the bi(Uop ia the interval after tbe fum indorfed oo the former writ was levied, and before tho 
tine of the oeit periodical paytneot arrived ? The equitable toterpofition of tbe court feems liitberto to 
have extended no further in cafea of jgdgmenti entered on bonds to fecure ahnuidea than to permit 
tiK jiidgmeat to ftaod aa a fecnrity for the future paymenfia and freft executiona to be taken out aa tbofii 
paynieata become doe without a fugieftioo or/a./i. under the ftat. | & 9 W. 3. c 1 1. ft H« Blackfl. , 
583.(0.^). 

(Q^a. 4) B7 Habere Facias PoffeJJionem^ &c. "V^°'H> 

^T* H E leflbr of the plaintiff died on the tft Marchy after which 
'^ the writ of poflelEon was taken out, but it was tefted the lafl: 
day of the preceding term, returnable the firft day pf the follow- 
ing term. This was held by the court and the MaQer to be 
regular. Doe ex dem. Beyer v. Roe^ Mich. 7 G. 3. Burr. 1970. 

(Q^a. 5) Habere Facias Seifinom^ or Pojfejftonem^ &c »'V^°''^' 
how, and oeceflary ; in what Cafes. 

1. A Special verdi£t in eje£bnent dated a recovery, but the jury itwatmoiM 

^^ did not find that a writ of feifin was awarded or ever ^^^\ 
IflTtfedy or that the judgment in the recovery was ever executed, jiov/mighc 
And it being made a queftion whether 9 judgment in a recovery t!^\ bm / 
not uccuted b of any force or validity, it was held to be a fettled ^wiiii?'^'. 
principle that a judgment in a recovery not executed has no man- s. c. $tr. * 
Vol. IV. L net 



146' 



OBjtecutfotu 



fiSj. ner of opehitSon, ond %vfll not alter the nature of the cftttCk 
I."'* tain*"* '^"^"•v* ^•«««' *» ^'^^i ^ft' 17 G. a. 1 WUf. 48: 

confidered as a ftrarge cafe, and the judges of fuccfedihg timet ba^ been aftooiAed that tie dppflcatioii 
«vaa made to the cot»rc oC Coihmon Pleas to leAify the defed in the fecovery according to the ufiial 
praAict of the court. The wtit of fciiiii (it is well known) 11 nem in twA executed. Par LMd, 
Kenyoiky 5 Tcrin Rep. fi. R. 179* 

s. a cTcrm ' 2. Upon a fpeciat verdiji in ejcdmcnt, objcflion was taken ta 
^'P' ^' ^^ the regularity of a common recovery, becaufe it appeared frolnthe 
ed In error." return of thc fherifF that he h?d executed the writ of feifin on the 
AW thedif. roth November 1778, but the tenant to the precipe was not made 

•f the k"*. ^''^ ^^^ *9**^ ^"^ ^°^^ November in that year. But the court faid, 
vtry are u ^^^^ though there might have been fome doubt if it had been 
beukcnaa' found as a i^6i that feifin was a£tiial!y given on the loth N^vemm 
t^ r a'" ff^y yet tf^c day named in the return was immateriaL for it was 

traniaaion. '«-' •11 .i i« 

/'«rBuiierj. "ot necelfary to name any particular day, and the return Would 
lb. i8t. have been good without it. All that was necefiary was, that 
mJtierl'of*" '^^''" (hould have been delivered after the judgment and before the 
ivm, lb. return of the writ, and that the proceedings firould all be in the 
•the icgifla- fame term. Which requifites havi;ig been complied with in this 
fta^'^G***. ^^^^» " ^** dircdly within thc ftat. 14 G. 2. r. ao. /. 5 fard- 
c to. As therefore the day mentioned in the (heri^'s return was repug* 

jfjcjnt to nant to the reft of the proceedings, it was to be rejected. Goodrigii 
"feVwhere ^^ ^^^* Burtoti V. Rigbj and others^ Trin. 32 G« 3. 2 if . Bhdtfl. 

theaasto 46. 63. 

be done were 

cnpleted within the fame term. Ptr Grofe, }• lb. 

j^^'"'7- (R. a) When a Scu Fa. is to be fued. How it may 

be, and againft what Perfon. 

s. c. cited' I* A ^nt of inquiry was executed { before final judgment the 

^Dcnni- xx defendant died} the plaintiflT fued out zfd.fa, againft thc 

J Will! 143 adminiftrator, upon the ftat. 8 iff 9 W^. 3* f. 9 , to (hew caufe 

why executipn of the damages afiefled (hould not be had out of 

the aifets. The adminiftrator demurred to tht fci. fa,^ it not 

being within the ftatute, it reftraining fcLfaJ^s to inquiries only* 

' But the plaintiff had judgment. Vompton v. Leeds^ Mich. 13 G. I. 

Praii. Reg. C. B. 376. 

2. Scu fa. to revive a judgment 01; award of execution muft be 
in that county where judgment is recovered or execution awarded. 
Pickering £5* Ux. v. Tbdrnffin^ Hil. 17 G« 2. Barnes^ 207. 

3. If a defendant, after interlocutory judgment and writ of 
inquiry executed, but before the return of the writ and final 
judgment, die, the /ci. fa. againft the executor ought to be to (beW 
caufe why the damages affeiTed by xbe jury ought not to be ad« 
judged to the plaintiff. GolJ/wortby v. Soutbc^t^ Hil. 22 G. a« 
I Wilf 2^3. • "- . 

4* The plaintiflF died after verdiA, and before judgment. 
Afterwards judgment was entered and an execution takm out 
without zfci.fa. But it was held^ tbat| although the judgment 

» was 
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^ri8 regularly entered by 17 Car. 2. e. 8. yet xht Ji.fa. iflucd 
irregularly ; for there ought to have bccfn a fci. fa. * Earl y. 
Brown^ Eqfi. 24 G. 2. I W7^ 302. . 

5. An interlocutory judgment was figned, and a writ of en- 
quiry executed ; but, before final judgment was figned, the de- 
fendant died -J and after his death the plaintiff fued out one writ 
of fit. fa.^ and upon the return thereto fued out execution. 
Which was afterwards fet afide for irregularity ; for there ought 
to have been two writs of fit. fa. i one before final judgment wa$ 
figned, in order to make the executors or adminiftrators parties 
to the record ; the other after final judgment, to give them an 
opportunity of pleading or any other matter in their defence. 
Temkini v. Grafton, Hil. 29 G. 2. Sajer, 266* 

6. B. and others before they became bankrupts obtained an 
interlocutory judgment, and a writ of inquiry was awarded, re- 
turnable in Micb. term. On the 8th September^ before the writ 
of enquiry was executed, B. and others became bankrupts ; but 
they proceeded to execute the enquiry and to final judgment. 
Then the aflignees brought a fit. fa. to (hew caufe why they 
ihould not have execution \ to which the defendant pleaded the 
matter fpecially, and prayed judgment if the affignees ought to 
have execution. The aflignees demurred, and had judgment^ 
notwithftanding it was objected for the defendant, firft, that the 
aflignees ought to have fued out a fit. fa. upon the interlocutory 
judgment, to fliew caufe why they fliould not have a writ of 
inquiry, and be at liberty to proceed to ISnal judgment ; and, 
fecondly, that the, bankruptcy before final judgment was an 
abatement of the fuit. Hewit and ethers, Ajfigmes v. Mantill, 
Eqft. BG.2' 2 Wiif. 372, 

7. On the failure of the payment of an annuity of 80 /• per 
ana., fecured by Warrant of attorney, judgment was entered 
u^ in Hil. term 1 768, and a fi. fa. then fued out, marked to 
levy 20 A (a quarterly payment), which was accordingly done» 
In Eaji. term 1 768 another fi. fa. was fued out, but fatisfied 
before execution, and the annuity was regularly paid up to Mid- 

fummer iTji. In 2V//i. vacation 1773 another ^.yi. was fued 
out, marked tq levy 78 /. The condition of the bond did not 
appear on record, nor was any fuggeftion made on the roll of the 
accruing of fubfequent arrears, or fit. fa. fued out under the flat. 
S (^ g W. 3. e. II.; but continuances were regularly entered en 
the roll. Upon a motion to fet afide the Ji. fa, the court inclined 
ftrongly to think, that, though at common law if the (herifi^only 
levy part of the debt, on Tifi.fa* marked for the whole, the plain- 
tiff may have fubfequent writs till the whole is levied ; yet a 
plaintiff fliall not mark it for part, and afterwards fue out fubfe* 
quent writs for the refidue, which would tend to great oppreflion. 
But they made a rule, that on payment of the arrears due*, and 
all cofts, thtfi.fi. fliould be fet afide. The judgmept to ftand 
a$ a fecurity for future arrears, with liberty to apply to the court 
from time to time to fue out frefli executions thereon. U^wf/lv, 
Uanfirtb^ Mkb. 13 6^ 3* Black fh Rep. 843. 
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uVin.iiL (S, a) The Goods of Whom may be put iii 

Execution. 

I. ¥ tPON a cafe rcfcrvcd in an a£lion for a falfc return, it ajJ- 
^ pearcd that fT. JF.y in his lifetime, and at the time of his 
death was indebted by bond to the plaintiff in the fute of 400/. 
with intereft. Jf. 1v. died, Icavinjr W. and J. his executors, 
who, oh his death, poflefled themfelves of farniing dock and 
bther efefls, to a much greater arhount than the ^moAey due on 
tlie bond. The plaintiff obtained a judgment for his debt and 
cofts ; but on a Ji^fa. fued out, the {her iff returned nulla hna ; 
this was three years after the death of the teftator. It appeared 
V , that the executors were indebted to their uncle to the amount of 
800 A, and coufefled judgment, upon which a fi'fa. iflued, and 
goods were levied both o? the teftator and the executors for fatif- 
fadion of that judgment. TKe unde knew the goods levied were 
the. goods of the teftator. .The^queftion was, whether under the 
circumftances the executors had fo far conveyed away the goods 
of the teftator as to deprive the plaintiff of levying her debt upon 
the faid goods. Judgment was given per tot* cut. for the defend- 
ant. Whale V. Sir Chriftopher . Booth, Knight^ IMicL 25 G. 3. 
4 Term Rep. B. R. 625. (n. a) 

2. In an a£lion againft the flieriff for a falfe return, a fpecial 
vtxAiOt was found, which ftated in fubftance that the plaintiffs in 
Eaft. term, 30 G. 3. recovered a judgment againft W. and A.R* 
and A. his wife^ as executors of IV.L.^ for 360/. 10/.;* that 
part of it was afterwards paid \ and for the refidue they fued oot 
/ zji^fa.f which was delivered to the defendants on the 28th Maj 
1790, to be executed. That in Eafi. term W. W. recovered a 
judgntent againft ^. /?. for 1047/. debt, which judgment was 
figned 27 iflay, 1790. That on 28 May^ W. W. fued out zfi.fa.f 
bearing tefte 1 7 May^ againft the goods of A. R.^ which writ 
was returnable on Friday after the morrow of the Holy Trinity. 
That the laft mentioned writ was delivered to the defendants a 
few hours before the plaintiff's writ was delivered to them. 
That the defendants, as {heriffs, a few hours before the delivery 
of the plaintiff's writ, by virtue of the writ at the fuit of W. ^.» 
feifed certain goods and chattels to the value of 200 /., then being 
in a certain houfe wherein A. R. and A, his wife then reGded, 
and in which houfe JV. £., before, and at the time of his death, 
tedded, and which were the goods and chattels of If. L. at the 
time of his death, and were in the hands of A. R. and if. his 
wife. That on the 28th May, after the (beriff had fo feifed the 
faid {^oods, ihe plaintiff's attorney gave notice in writing to 
W. Wh attorney, and to the defendants, that thofc were the 
goods and chattels of W. L. deceafed, and not of A, R. ; that J* 
^ the wife of A. R. was executrix, and ST. W. executor of JF* L. s 
that A^ R. and A. his wife ^ere in poffcflion of the fame, and 

- that 
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that they were aflets in their hands for the payment of the dehts 

of H^. L. s that fuch aflets were liable to the payment of what 

remained due to the plaintiff, and of other judgment debts » 

recovered againft the fame parties as executors, and were not 

liable to the payment of any debts of the faid A. R.^ the fame not 

being faf&cient to fatisfy the jull debts of VT.L*; that he, as 

attorney for fuch creditors of Jr. £., meant co take out executions 

upon the judgments aforefaid ; and that, unlefs the defendants 

quitted pofieflion, one or more a£lions would be brought againfl: 

them. That a warrant was foon afterwards, on the fame day, 

procured on the writ of execution, at the fuit of the plaintiffs^ ' 

which had been delivered to the (heriff to be executed \ that the 

officer went with the warrant to the aforefaid houfe» where the 

goods and chattels fo feifed as aforefaid were, before the fame 

were fold or removed, but did not levy thereon. That the goods fo 

(eifed were, at the time of the death of W, X.., his property ; and 

that afterwards the fame came into the pofleffion of the faid 

A. R. and A. his wife, as executrix of his will ; and, that under 

die faid writ of execution, at the fuit of W, IF., the fame were 

feifed for the proper debt of the faid A. R. That the defendants 

d^d not caufe the debt due to the plaintiffs to be levied j but at 

the return of the writ returned thereupon, that there were not 

any coods in their bailiwick which were of W.L* at the time of 

his death in the hands of the faid A, R» and Ap his wife, to be 

adminiftered, whereof they could caufe to be levied, i^c. After 

this cafe had been twice argued at the -bar, the points taken 

being, ift. Whether the te(tator*s goods could be taken under 

an execution for a debt of the executors {a) ? ad. Whether they («) For tht 

could be taken for a debt of the hulband of the executrix (b) ? Fj^^*^ <« 

The court gave judgment for the plaintiff, Buller, J. diffentiente. wereattd 

Farr and others v. Nenvman and another, Eq/l. 32 6« 3« 4 Tn'fn Cnne v. 

' * aVcni.6f6. 

I Eq. Ca. Abr. 140. Eliis's cafe, 1 Atk. |ox* 3 Burr. 1369. 1 Com. Dig. 259.— For the defend* 
fotf, Hoyl V. LundoPy 3 Keb. 839. Eliioc v. Merryman, 3 Bamird. Si. Nugent v.Gifibrd^ x Atk» 
463. RuflelPi caTe.j Rep. 17. 2 Vef. 268. aod WhaJe v. Booth, Mich. 15 G. 3* 

yh!) For tli? plaintitft on ihit point were cited Brd. Abr« tit. Baroo and Feme, pi. 84. lb. tit. Ad- 
aiiaaftntOTy pi. ^8. Norton v. Sprigg, I Vcm. 309. Bachelor T. Bean, % Vem. 61. i Com. Dig. . 
969. Went. off. of Executor, 998. i Com. Dig. 570.«»For the defcndanu, Arnold t* Bidgopd^ 
Cvo. Jac. 3iS. Throftottt v. Coppin, 3 WiK 277* Blackft. 891. 

« 

(U. a) After Execution. In what Cafes Execution "^°>*5> 

may be after Execution. ^ 



"A 



Plaintiff cannot fae out a ca.fa. and fi.fa. againft the 
defendant at the fame time, and take out flieriflF's war* • 
rants thereon. The plaintiflF had done fo^ and executed lH>th, 
and both were fet afide* Sa^ and others ▼• Hancock. Trin. 6 i^ 
7 G. 2. Barnes, 198^ 

2. Plaintiff having recovered judgment in the original a£Uoa 
{or 96 /-I lcvie4 13A on the goods of &» one of the bail (who 

1-3 had 



liad fui&cient to anfwer the whole debt}, with intent to lery the 
remaining 13/. on the goods of B.^ the other bail ; but the effefis 
of B. amounting to no more than 6Ly he reforted back again to 
C, and by a fecond execution levied 7 /. more. The fecond J!, 
fa. againft C, was fet afide^ and reftitutlon ordered. Pi^€r v. Car^ 
rutherSf Rajl. 9 G. 2. Barnes^ 20a. 

3. A creditor, having the body of his debtor in execution 
under %ca. adfa.^ during the continuance thereof the (heriflF takes 
out execution under zji.fa.^ felzes a leafehold eftate of 99 yearSf 
but made no falc thereof till after the return of the writ of exe- 
cution, and then fells it. The queftion was, Whether this execution 
hyfi.fa^ iiTued out, was fuch as would authorize the (heriflPto fell 
the term and aflign ? Lord Hardnvicke held, that by law, during 
the exiftence of the capias and the perfon in cuftcdy, a fi. fa. 
ought not to be taken out, and the court, without putting the 
party to his audita querela^ would fet it afide on motion. Bat yet 
thzt Jl.Ja. was not void, and the (heriflP might judify taking the 
leafehold by that writ, and fo might the purchafer under the 
IherifF, who gains a title ; for it is not at the peril of the pur- 
chafer under 7kfi.fa. whether the proceedings are regular or not* 
Jianes V. Wilhins^ HiL 20 G. 2. i Vcf* 195. 
Piie^te^ 4. E.^ one of two defendants, having been taken in execution 
pu'i,^* *^* on a ca.fa. iffued againft both, was fet at liberty by the plaintiflP^ 
Adefendanc on an Undertaking by him to render himfelf on a given day, if he 
having bccQ did uot in the mean time pay the debt. Whereupon C., the other 
?n Mccu^on defendant, moved that the writ of ca.fa. (hould be quaflied, which 
uponajudg. was Ordered accordingly. Then the plaintiflF fued out a feparete 
tnent» aod execution againft jS., and took him a fecond time ; upon which 
difchlrged ^^ moved to be difcharged out of cuftody, ai\d to ^ave the ca.fa* 
ofcheoie- fet afide, and fatisfadlion entered on the roll. And the court 

'i^iTfthVi ^^^^ * '"'^ *? ^^^^ ^^^^' ^*'''*^- CUputn and Englijb^ HU. 
Je'rfon br 3^ ^- 3- ^ 2"<frw Rep. B. R. 252. 

the confent of the plalndflT, cannot be liable to any further eiecution upon it; nor can the plaintiflr 
bring ftn ad^ion of debt upon the fame judgment already fo carried into execulion, and'the defradane to 
difcharged upon ic. Hc)d on dem. Vigeit v. Aldrichj Mich. 10 G. 3. Burr. 24'^ *'^^ ^* J*V^ 
V. Withy, hil. 27 O. 3. 1 TtrtoRcp. B. R. 557. 

^^v^Tu^ (U. a. 4) After Delivery by Parliament. 

X. npHE defendant's goods having been taken in executios, a 
^ motion was made to fet afide thcf.fo* and to rcftore th« 
goods levied under it, on the ground that, as the defendant had 
^ been difcharged under the infolvent aft, 34 G. 3. c. 6^.^ his 

future effeds as well as his perfon were prote&ed againft any 
execution for any debt <lue before the lath February 1794. ' But 
the court fatd, that the a&«did not extend to the efie^U of tho 
infolvent, but was confined to the difcharge of the perfon. Spal-* 
ton and another v. Mwhou/i^ Trin. 35 G. 3. 6 ZVn&J Ref. B. R% 
366; 
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(X. a) What Execution may be after other. After '»v^n.i«^ 

Capias or Fieri Facias. 

A FTER a fi*fi* executed, and thereby part of the debt and 
•** cofts levied, plaintiff, before the return of that writ, fucd 
oat a t€ft, f. Ja.^ and levied the refidue. The latter writ was 
fet afide, and reftitution ordered with cods. Coppendale v. Dc-* 
tonain^ Trin. 30 (5* 31 6. 2. Barnes, 213. 

(X. a. 2) ReftitutioQ awarded. Iii what Cafes. iiV!n.4o> 

I. A VerdiA and judgment for the plaintiff on a bond, on S C.PftO. 
^* which execution was taken out, and the debt, intereft, i^fs-^** 
and cofts to the time the execution was compkted, levied out of pcbc on 
the penalty I the defendant moved for reftitution of all the mo* bond, jud^* 
ncy levied, being 37/. 10/., except 21 A, which was allowed on ^"^'j^"** 
the p^ea. It was referred to the prothonetary to compute what the plaintiff 
was due as between attorney and client ; and the court feemed to by virtue ol 
be of opinion, that in all fuch cafes the prothonotary (hould allow ^ ^^^ 
inteteft and cofts from the time of the judgment to the complet- hit full 
ing of the execution. Baking v. Tbornhill^ Eaft. 6 G. %^ Rep. cofts, the 

C^. Proa. c. B. 90. S:^.-^;^ 

V. Joaei, Trin. 1 3 ft 14 0. 2. Pr«d. Reg* C. ?• 214. Dakeyoe v. Thorohill, BaroCii 198* 

2« The court were of opinion, that after execution executed, 
though the judgment be for a penalty, they have not jurifdiftion 
at common law or by ftatute to refer to the prothonotary to exa- 
mine into the fum due for principal, intereft^ and cofts, and into 
the quantum levied, and to order reftitution of the overplus with- ^ 
out confent; but defendant muft feek re;lief in a court of equity. 
Bevan v. Jones ^ Trin. 13 (9* 14 G. 2. Barnes^ 204. 

3. Defendant became a bankrupt, and after his certificate al« s. P. Al- 
lowed, his goods' were taken in execution : he applied to have J.?JJ"« ^ . 
^^ fieri facias fet afide and reftitution. Sed per cur.'^Vfc are not iSfTijol'^ 
required by the ftatute to proceed in a fummary w.ay as to the B«raes,ioS. 
goods of a bankrupt. If the defendant did not obtain his certi* 
ficate in time, fo as to plead it, he may bring an audita querela^ 
Catcraft v. Swann^ Hil. 14 G. 2. Barnes, 204. 

(Y. a) What Execution may be after ^another, "^'"•4** 

After Ekgit. 

THE plaintiff took out an elegit^ and by virtue thereof levied 
part of the debt upon the goods, and after a nihii returned 
ts to the lands, fues out a ca./a. and arrefts the defendant ; and ^ 
Jw(d wgjoUr* for the dcition is not complete uolefs the plaintiff 

h 4 has 
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has fome benefit from the lands, the taking out of the writ is nq^ 
an adual eledion. Beacon v. B^, MitL 6 6. J. Sfr. 2%6. 

« 

"^"•*«- (Q. b) Pleadings in Bar of Ejcecvtion. 

«TrO z/cire facias againft defendant^ to (hew caufe why the 
^ plaintiff ihould not haye execution of his debt and damages 
recovered againft defendant's teftator, (he pleaded, that the plain, 
tiff onght not to have his a'Aion againft her becauie» htc. (he bad 
paid. The plaintiff demurred, and obje£ied that the plea wa^ 
bad, in alleging that the plaintiff ought not to have his adion, ffc. 
for that % fctre facias quare executio non^ &c. is not an afiion. 
Sed per cur. — ^Wherever a writ reqijires a plea, it is fin a^ion, ai\|^ 
though a plea be informal in |ts conclufion or beginning, yet if it 
prays a right judgment, courts haye always reje^ed the infonnsil 
words, and given judgment according to the rights, and merits of 
the caufe. Grey v. JoneSt E^ecutri^^, Trift. 4 G. 3. 2 JVilf 251^ 

?'^'"- ^^' (D. b) Writ and Ipquifition. Return thereof. 

I. |F it be returned to an ^Irgit that there are no lands, the {be? 

-^ riff need not return an inquifition ; fpr the ufc of that U 
only to deliver a moiety of the lands by, 4f there are any. Sione' 
houfe V. Ewen^ Trin. 4 G, 2. Sir. 874. 

2. The (heriff returned an inquifition, taken upon an elegit^ 
which mentioned by name all the different farms and ttrnements 
of which the defendant's eftate in the county confifted, with 
their value, the number of acres in each, be the fame more or 
lefs, toe tenants' names, yearly value befules reprizes^ and the 
clear yearly amount of the whule; and then repeating the .names 
of a certain number of them, their number of acres, more or 
}efs, and yearly amount, it found that thofe particular farms and 
tenements were a true and equal moiety of all the faid lands an^ 
premiCes of the defendant in the county, which mt>icty of the 
faid lands'^and premifes the fa^d (heriff, on the day of talcing the 
faid inquifition, had caufed to^e delivered to the plaintiff by the 
price and extent aforefaid. Ifc. To this inquifition it was ot>« 
jeAed for the defendant, tnat the writ had not been duly exccutedt 
and that the inquifition was void on the face of it; for that a 
moiety of each farm ought to have been extended and delivered 
to the leffor of the plainti^ and not a certain number of dtftib& 
farms, amounting in value to a moiety of the whole. But the 
court held clearly, that the inquifition, and return were good. 
Din fif detn. Taylor v. Tbc Earl of Miftgton^ Mid, 2; G« }« 
jDotdgL 473. 
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Frauds^ Prerogative of the King, Superfedeas, ihemff, W^ 
pthcr.pro|>er titlc|, [ ' ' \ 
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(B« *) By whom, as Executor, the Probate may be, nvm.54, 

and before whom, and how. 

If 'T'WO executors being appointed by the will» one of whom 
'*' renooncedy and afterwards claimed (as a ftranger) ,to be 
paid by the eft^te for his labour in afliftinff to wind up the affairs ; 
Lord Chaqcellor held, that the circumftance of his having re-* 
nounced the will was immaterial, becaufe he was ftill at liberty, 
when^er he chofe, to accept the executorfhip; otherwife, if 
both executors had renounced, and the ordinary had thereupon 

Granted adminiftratipnf RoHn/on v, Pitt, 3 P. /f^. 251. S. P. 
J, V. Sim^it^ 3 Burr. 1463, l 'Blachjl. 456. 

2. If the prerogative court grant probate where it) fa£l it ought 
* to have been done by the ordinary, (there being no bona mtahi/hf) 

yet the biOiop's court cannot fuffer the will to be proved again 
before them, till the former probate has been repealed, for being 
by the fnperior jurifdiAion it Is not void, but only voidable ; and 
if the regifter of the biihop's court compels prdbate there, it is 
extortion, and indiAable. Repc v. Loggeny i Sir. 73/' 

3. A creditor having objeAed to the inventory delivered in by 
the adrpiniftratrix, the fptritual courts decreed for the creditor ; 
but the court of K, B. granted a prohibition, as being clearly 
out of the jurifdi£lion of the fpiritual court. Catchftde, Admni^^ 

Jtratrix, t. Ovington^ 3 Burr* loaa. 

A man xmci appoint one perion executor, and name another to 
be executor in his place, on a particular contingency. Cmrti v« 
Carte^ 3 Atk. 180. 

* 4« Teftatrix by hc^ will appointed A.^ 5., and C. her execu- 
trixes, ^y the firft codicil (he revoked her appointment of ^. 
^s an executrix, and named D. and E. in her place. By a fecond 
codi<;il i — ^^ Whereas alfo I have, by my faid will, appointed A* 
*' one of my executors $ now I do, by this my faid codicil, re» 
<< Toke her executorihipi and in her room and place do hereby 
<< nlake and appoint jP. executrix.'* On a queftion in the eccle- 
fiaftical court. Whether this fecond codicil had revoked the 
Ibrmer codicil, and appointment of D. and E. I It was held not 
to be a revocation, but an additional appointment, and that they 
Ifqv all cxcotttors. Prrwen v. Rfife, t Br9. Cb* :f 29. 
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i.vm. <4. (B. 6) The Force of the Probate of a Will. 

^HE executor has the ri^t immediately on the death of the 
'*' teftator, and the right draws after it a con(lru£live pofleflion. 
The probate is a mere ceremony ; but, when paffed, the executor 
does not derive his title umleT the probate, but under the wilL 
The probate is only evidence of his right, and is neceflary to 
enable him to fue; but he' may releafe, t^c. before probate. 
Per cur. in Smith v. Afi/fe/, i Term Rep. B. R. 480. S. P. 
Hudfony.HudJon^ X ^/i« 461. 

^tvitt. 1%. (D. 2) Adminiftratlon to feveral. Their Power 

and Pleadings. 

'T^HE plaintiff and W* if., adminiftrators of J* H., empower 
-*- the defendants/ by letters of attorney, to get in the intellate's 
effects in Flanders. W. /7. afterwards fettles the account with 
themj receives the balance, gives a general releafe, and then 
dies. The plaintiff, as furviviti.; adminiftratqr, prays the ftated 
accounts and releafes may be fet afide, as being fettled wit|iout 
hi9 privity* Lord Chancellor [Hardnoich) held, that one ad mi* 
niftrator cannot releafe a debt, or convey an intereft fo as to 
bind his companion, .as one executor can; but in this cafe the 
. defendants a6led under a joint letter of attorney, on which the 
adminiftrators might have fued in their own names for an ac- 
count } and therefore this is the cafe of a joint debt owing to 
two (not as adminiftrators), and as the one has releafed, the 
action is gone. The account and releafe, having been unfairly 
obtained, were fet afide on that ground in equity. Hud/in v« 
Hud/on^ I Ati. 460, 

i»vin.84' (K) To whom it ought to be gratited. 

j.TTzHERE a wife has a power, by marriage articles,, to 
^^ make a will, and difpofe of her leafehold eftate, though 
' by her will Ihe names an executor, yet the huft)and (hall admi- 
niftcr } for (he had only a power of appointment fo as to contn)uI 
the adminiftration in refpeA to that leafehold eftate* Rex v« 
BeUeJwsrihy Sir. S^u 

2. So where the wife's mother left ber perfonal effe£ls to bet 
feparate ufe, and to be difpofed of as (he (hould think fit } 10 
confequence of which the wife devifed her feparate eftate to 
truftecs } the hu(band obtained a mandamus to compel granting 
of adminiftration, on the ground that his affent was not given to 
the wife's making a will, and there might be other eftace of the 
wifc^ Rex v. Bettefworth^ 2^Str. 1 x i tf . 

3* But 



(Bttmotn. iss 

3* But wherej bj articles before marriage, the huiband agreed 
that the wife ihould have power to make a will, and clifpofe of 
her eftate, and the wife accordingly made a will and appointed 
an executor ; the court of King's Bench refufed a mandamus^ at 
the fuit of the hu{band, to compel adminidration to be granted 
to him; for here the hufband has excluded himfelf from all (hare 
of her effefis. Rex v. Bettefworth, % Sir. mi. 

(KL. 4) Adminiftration granted. To what Perfons, "^^-94* 

Perfons interefted^ 

A CTION on a bond, againft defendants, as adminiftrators of 
^^ LcHvey averring that adminiftration was duly granted to 
them. I ft Plea, That fuch adminiftration was not granted to 
them. The cafe iwas, that Lowe was found, by inquifitton, to 
haTC been feh de fe. Defendants procured a warrant, under the 
fign manual, to obtain adminiftration for the ufe of, and to be 
accountable to his majefty: adminiftration was thereupon granted 
them, in the ufual form, except the addition of the words << For 
** the ufe and benefit of his majefty." The court held, that the 
perfonal eftate of Lowe was vefted in the crown, by the forfeiture 
upon record, fo as not to be divefted but by matter of record^ 
which Letters of adminiftration are not; and therefore the remedy 
fhould have been by application to the favour of the crown. But • 
we cannot, on the face of thefe letters of adminiftration, fay they 
are voidable; the crown may be entitled to adminifterj as tdtimus 
h^reSy to a baftard, or other perfon having no next of kin ; nei- 
ther fiiajl the defendants be allowed to difpute the validity of an 
inftrument un4er which he has adled. Judgment for the plain- 
tiff. Mtpt V. Johnfon^ DougL 542. 

(L. 3) Adminiftrator durante Minore Mtatc^ When nv^n-w. 
fuch Power determines ; and the EfTedt thereof. 

1 F adouniftration is granted during the minority of two per- 
^ fons, it ceafes when one pf them comes of age ; and adm^ 
niftration ought %o be grsuited to him* Welly v. Poulton^ 
Mofily^ 99. 

( QJ What Aaions Executor or Adminiftrator "^' "» 
ihall have. And againft What Perfons. 

A FTER a rule by confent to refer it to the prothonotary to in* 
^^ quire into the quantum of the debt and value of the goods 
levied, and before the prothonotary had made his report plaintiff 
died. Upon application of the executor ixdio offered to ftand in 
ptoiatiff *f pUcCi he was made a party to the rule, and the protho- 

notarj 
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ii6tarjr was dircftcd to proceed without the confent of the defend- 
ant to this rule. Turner v. Cooper^ Hil. %o G. 2. Barnes^ 2lo« 

iiVin>i34 - (0^2) Adibns by Executors. Declarations (^i), 

KM/#Rep. !• /^ASE by the executor of the aflignee of commifllioners of 

temp. V^ bankrupt, for goods fold and delivered by the bankrupt, tbc 

H9t4v.iot. defendant prays oyer of the letters teftamentary which are feroot^ 

and then demurs. The fa£l was, that the inftrument fct out was 

an etemplification of the probate, that being loft. The plaintiff 

had judgment) for the inilrument fet forth (hewing that there was 

a probate before the aAion was fufBcient. Shepherd v. Sbortbofi^ 

. Hit. 7G. 1. S/r. 4ifl. 

rr/«4.TenQ 2. If a plaintiff declare as executor, and alfo in his own right, 

Eep. aSo. \^ ^JH jj^ \\{ qq demurrer. Agreed. Marjb^ Executrix^ t. %«-' 

when fuing for a dcbt,due to the teftatov, cannot join a debt doe Co hirofelf in hit own rights jet it it 
the conftanc piaitice to join in the fame declaration fevecal counts for- money ha4 and recciTed by tl|B 
defendant to the ufe of the teftator and to the ufe oi the execntof aa (tt^b. Pctric and another YS!t* 
fstori T. Hawiayy Eaft. 30.G. 3. 3 Term Rep. B. R. 659. , 

. 3. The plaintiffs declared, that A. who was the payee of a btH 
of exchange, indorfed it to them in their right as executors^ by 
' means whereof tKe defendant (the acceptor) became liable to pay 
to them as executors \ and there were counts for money had and 
received by the defendant to the ufe of the plaintiffs as executors, 
and on an account ftated with the plaintiffs as executors. The 
defendant demurred fpecially, but judgment was given for the 
plaintiffs 4 for it mud be taken for granted, that the indorfcr was 
indebted to the teftator, and to the plaintiffs as executors, and dien 
he might indorfe to the plaintiffs as.fuch executors.. The fnm 
wheu xecovered would be confidered as affets, and that is all t)ie 
court look to. The declaration was according to the truth of the 
cafe. King and ^thtrf^ Executors^ v. Thorn. Same v. M^Unnan^ 
Mich. 27 5. 3. I TermRep.B.R. 4^T. 

4. In trover for goods, the firft count ftated the trover and 

converfion to have been in the lifetime of the teftator ; the fecond 

, ftated the trover in the lifetime of the teftator, and the converfion 

' afterwards } and the third for a trover and converfion after the 

death of the teftator. Buller^ J» was of opinion, that every caufe 

of a£lion ftated in this declaration accrued to the plaintiflFs in (h^ir 

reprefcntative charadler. For though the converfion be ftated in 

the two. laft counts to have beefi made in the time of the executrix, 

yet it was a caufe of adion which accrued to her as executrix. If 

the goods which were the fabje& of the aAidn were never in the 

^ual poffeflion of the executrix, it was abfolutely neceffary for 

her to declare in that chara&er } and if no demand were made in 

the lifetime of the teftator, it was neceffary to declare on a conver- 

.fiop after bi9 d^atb* £ycn 90 (he thirU count tfas cpurt were not 
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to conclude thtt the executrix ever, had a^al poflefllon of the 
goods } and if not, they were not afiets till recovered. But whe- 
ther the converfion happened before or after the teftator's deaths 
if the goods when recovered would be a0ets in the hands of the 
executrix, (he muft fuc for them in her reprefentative capacity. 
CocheriUii Ux. Executrix v. Kynaflony Eaji. 31 G. 3. 4 ^nm 
Rip. B. R. 277. 

5* Where executors pay money on the te(tator*s account, which 
they need not have done, and afterwards bring an a£lion to recover 
it back again, they ought to declare in their own right, and not 
as executors. Munt and another, Executors, v« Stoics and others, 
Hil. 32 G. 3. 4 Term Rep. B. R. 561. 

(Z) What Things the Heir fhall have, and what n^'^n.ies 

the Executor. 

I. '^HE general rule of law is, that whatever is fixed to the 
^ freehold becomes part of it, and cannot be moved ; and 
this is ftill the^ule as between beir^ and executor. BuiL NL 
Pri. 34. 

2* But in^ trover by the executor againft the heir, the Chief 
Juftice {Lee) held, that hangings, tapeftry, and iron backs to 
chinmiea belonged to the executor. 2 Sir. 1141* Harvey v. 
Harvey^ ^ ^ 

(Z. 7) Diftribution in what Cafes. iivm.itu 

I. A Subje&of this country, refiding'here, and adntinidration of 
^^ hisperfonal eftate taken out here, with debts due to him or 
demands in the nature of a cho/e en oBion in Scotland or any foreign 
country, to be recovered by his adminiftrator : The fame rule pre- 
vails in the didribution of thefe as of other effects ; for all debts 
follow the peifon of the creditor, not of the debtor ; therefore 
alfo debts due to a freeman of London, wherever fltuated, are 
diftributable according to the cuftom. Thome v. Watkins, 

2 yrf- 35- 

2. Where the wife entitled to perfonalty di^s, the hnlband 

takes out no adminiftration, but after his death his reprefentatives 

fae for it, they (hall recover ; for the property became abfolutely 

veiled in the hulband. Elliott vi Collier, i Vef. 15. 

(Z. 8) Diftributian. How, and. by whom ^ and «xllll!f' 

. to whom. 

I. {^NE dies inteftate, having perfonal property in England and 
^^ abroad ; diftribution muft be according to the laws of that 
country. In which he was refident at the time of his death. Bum 
V. Cole, AmhU 415. X 

2. Aunts 



is^ ®recutor0. 

2. Aunts and nephews are in the fame degree of relation to til 
inteftate, and therefore take pfr capita and not per Jlirpes. Dt&ant 
v< Preftwood^ i Ati. 454. 

3. The tnteftate left a widow, a mother^ and two nephews 
(the children of his brother). The nephews claimed one moiety 
jointly with the mother. For the mother it was itififted, that the 
ftatutes only extended it to the cafe of a brother or fifter in ej^ at 
the time of the death ; but it was decreed that the wife (hould 
have two- fourth parts, the mother one- fourth, and the nephews 
the remaining fourth between them ; for the word and immedi- 
ately preceding the words, the reprefentatives^ in the i Ja. 2. c. i^« 
f. 7. mud be conftrued disjun£liveiy, but this is reftrained from 

descending further than to nephews and nieces by the 22 £/ 23 CA. 
2. r. 10. which is in pari materia^ and explains it* Stanlej v» 
Stanley i I Atk. 457. 

atV'o. i9»: (Z. 11) Diftribution. To whom. 

I. A fofthumous brother of the half blood (of whom his mother 
^ was enfient at the time of the death of the inteftate) was 
allowed to have a (hare in the didribution. Burnet ▼. Man^ 
1 Vef. 156. 

2. A, the common anceftor had two diildren, S. and C; B. 
had the defendant ; C had the inteftate and JD. .• D. had £., who 
had the plaintiff*. The fentence in the prerogative court was, that 
the defendant was one of the next of km to the inteftate, and in 
equal degree with the plaintiff, whereupon adminiftration was 
grqinted to the defendant. The plaintiff in eq[Mity tiaimed the 
whole reGduc, as nearer of kin than the defendant. Lord Hard* 
wicke held himfelf to be bound by the decifiom of the ecclefinftical court* 
For they could not have granted adminiftration but to the next of 
kin, and have concurrent jurifdi£lton as to the diftribution ; and 
agreed tliat their decifion was right on the merits, for our law 
follows the civil hw,^^^uot per/onatot graduSf except perhaps in 
the cafe of brothers and ii(^rs, Thomas v. Ketteriche^ 1 Vtf. 333. 

3, Where the inteftate left two brothers and a grandmother, 
the court of Exchequer held that the brothers alone were entitled 
to diftribution. Pool v. Wiljbavk^ cited i Vef^ 333. 

nvia.ioi > ^ A. a) The Power of Executors before Probate. 

I, T1C7 HERE the demife in ejedment was laid two years before 
^^ the leilbr proved the will under which he claimed, it was 
held goodt Roe ex dem. Bendall v. Somerfet^ 2 Blackjl. Rep. 693* 
2. hxecutor at law may bring an adion before probate, but can- 
not declare till the will is a£lual]y proved ; and a bill in equity 
being in the nature of a declaration at law, an executor cannot 
' bring a bill there, till after probate. Mitchell v. Smari^ 3 Atk. 607, 

3. Where 



3. Where ptaintlffin eqiiitj fued as adminiftrator, and the ^n- 
fwer did not deny the adminiftration^ although in fa^ admiHiftra- 
tion was not taken ont tifl fome time after the filing of the bill, 
jet as the plaintiff had procured it before the hearing, it was held 
good, though faid that it would be otherwife at law,^ for there the 
party may pray oyer of the letters of adminiftration. Feli v. Zv/- 
idiJgff zAtk. \2^ S. P* Humpbrijs r. Hun^hreyt^ 3 Wms. 351. 
See alfo ii/y/r, (B. 6). 

(A. a. 2) Suits againft them before Probate. livin. 20^: 

1 T was admitted, that an executor named in a will may be fued n/e Saik. 
* before the probate, though he cannot fue. JafpirY.Grofvcnor^ 3o*- 
rW/i. 7 £^ 8 G. 2. Cunn. 50. 

(C* a) What Ad or Thing will make a Man "^"^'q- 

• Executor defon Tort. 

I 1 F ^« the fenrant of B. fell the goods of C an inteftate^ at 
^ well after his death as before, ihougb by the order of C^ and 
pay the money arifing therefrom into the hands of jB., A. and B^ 
may be fued as executors defin tort., and in an aflion againft them 
Jy a creditor the fubfequent aflent of the rightful adminiftrator will 
not purge the wrongful ad, but payment to him before the adion 
commenced would be a defence. Padget v. Prieft^ 2 Term Rep. 

a* Km p7* 

2. 1 he queftion whether executor defon tort of not is not to be leFt 
to the jury; that is a conclufion of law ; whether the defendants had 
effects belonging to the inteftate or not, and whether they fold ^ 
them, were indeed queftions to be left to the jury, but when thofe 
(a£ls are eftabliflied, the refult from them Js a queftion of law. 
PcrBuilcr,]. Ibid. , 

3. Where a creditor took an abfolute bill of fate of the goods of 
his debtori but agreed to leave them in his pofleffion for a limited 
timCi and in the mean time the debtor died^ whereupon the cre^ 
ditor took and fold the goods, he is liable to be fued as executor dt 
fw tort for the debts of the deceafed, for the debtor*s continuing in 
poflcffion 19 inconGftent with the deed, and fraudulent, and void 
agaioft creditors* Edwards v. Harben, a Term Rep. B. R. ^Sj. 

(D, a) The Power of an Executor Je/on Tort, or of iiv»n.«T^ 
one who is not lawful Executor. 

Tl^HERE one Brown hzi proved a forged will of the inteftate yijecmra, 
to whom the defendant as Trcafurcr of the Navy was in- nvin.Abt. 
^cbted, and the defendant hid paid to Brown the debt on requeft, **^ **•'• 
iUhough the wiU was afterwanis declared null and void by the 
fpiritttal court, and adminiftration granted to fbc plaintiff, the dc» 

fendaat 



fendant was held difcharged from the debt ; for the paym^t wai 
made dnder the authority of the probate, an^ not of the will; and 
as the probate is a judicial zfk by which the defendant was bounds 
the law will prote£l him in obeying it during its odntinuance* 
jiUen v« Dundafs^ 3 Term Rep. B.R. 127. 

nv?n.iTS v^E. a) Executor //^ ^« Tor/. How to bfe chatgdd 

or come at, where there is an Adtniniftrator o^ 
Executor. 

1 

!• p ER Civr.-^There is no precedent in a court of eqliity of a 
'^ decree again fl an executor de.fin tort, without fettiog up 
an adminiftratot ; for if there (hould be an adminiftrator, and 
the defendant pay the money, he would be again liable to thtf'ad- 
miniftrator. Eddows v. Deane^ Bunb. 36. 

a. If the defendant give in evidence a retaineri the plaintiff 
cannot obje£l that as executor defon tort he cannot retain, wifh- 
out (hewing the will| and .who is rightful executor* Bull. Ni* 
Pri. 143. 

3* The defendant pleaded, i^, Ne unquei executor. aJ, Plem 
adminiftravit* 3^/, That the deceafed died ttitellat^, aad that he 
never was executor fave of his own wrong \ and that after the ac- 
tion brought,* he delivered over all the effe^s to the adminiftratiix. 
4/i&, That the adminiftratrix, after the ad^ion brought, affentc4 to 
his retaining for a bond debt from the inteftate. Demurrer to 
the two laft pleas. Judgment for the plaintiff. Curtis v. Vermm^ 
Executor of Palmer^ 3 Term Rep. JL R. 587. Affirmed on Error 
in Cam. Scacc. 2 H. Biackjl. 18. 

iiviiLtig. (E. a. 2) .Where he takes fubfequent AdouQiftration. 

'T^HE defendant fued as executor, pleads a retainer for a 
* ^ debt due to himfelf. The pUiiuiff replies, that the defend- 
-ant is executor defon tort. The defendant rejoins, that letters of 

adminiftration were granted to him puis darrein continuance. This 

held good on demurrer. Vaughan v. Browne^ Andr. 328* S. C 

a Str. 1 106. 

«^^«*»3- (F, a. 4) Executors de /on Tort. Pleadings by or 

againft them, 

s.c.Vernoa A CTION on promifcs of the teftator. Plea fft, iv unquet 
c**TtTd executory ad, //^/i^ adminiftrator^ 3d, that P. (the teftator) 

anotb*r',"ifi died inteftate ; and that the defendant never was executor, nor 
crror» Uii. cver poffcffcd of auj of his goods, fave as executor, of his own 
3^^* 3- wrong; that after P/s death, and before the day on which the 

is. mUic ' pl^^ ^^^ ^^^9 '0 ^^^9 ^° ^ ^4^ ^^7 of Moj^ adminiftratioQ 

wu 
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^as granted to hit widow 5. P. ; and that on the 15th May the thepieamd 
defendant delivered over to the adminiftratrix all the goods, to*r. t^^cwori 
belonging to the inteftite which came to his hands ; 4th, that tSvAair 
the defendant never was executor, fave as execator of his own ftated. The 
wrong ; that adminiftration was granted to 5. P. ; that the dc- i^^'jment of . 
fcndaot recovered 3000/. on a bond in the inteftate's lifetime ; b.T"wJ^ 
that no goods or effcfls of the intcftatc's ever came into the •ffimicd. 
defendant's poffcflion, except goods of the value of 749 A, which "P^ ^* 
arenot fiifficicnt to fatisfy his faid debt; and that the admi- *^^ki^^ 
mftratrix on the 15 th May aflented to his retaining thofc goods error,GooM, 
in fatisfaaion of his debt. General demurrer to the 3d and 4th J'/^Ki^^** 
pleas. And judgment for the plaintiff; for it is clear, ift, that tEth« 
an executor dejbn tori muft deliver over the goods of the inteftatc ft«t43Eli«, 
to the rightful adminiftrator, before an adiion be brought againft ^^ ""' 
him; and, idly, that, though he be a creditor of a fuperior S^toJ^ 
nature, he cannot retain in fatisfadion of his own debt. Curtis fi»tortn . . 
Md ahothir v. Vernon, Executor^ Eqft. 30 G. 3. 3 term Rep. ;«»«^."{tt 
X^./C. 587. jj.,^^^ 

. debt/ but 
tbe coniMcl lor the defendanti in error faid, that it appeared to bim detrly to relate onlr to the cale 
of Awidaleot adminiftratioos, which it wM defigned to prcYcnt. To which opinion the coiut toned 
tBHiieat. lb. a6. (n.^). 

(G. a) What fliall be faid Affets. iiv^. 

I. TT7HERE the teftator direded that all his eftates in K. 
^^ (hould forthwith be fold, and that the remainder (after 
fome legacies) fhould be veiled in his executors for the payment 
of his debts} this was held to be equitable aflets, for the execu- 
tors do not poflefs this qua executors^ but as truftees. Netuton v. . 
Benmt, I Bro. Cb* 135. S. P. ' Thomson v. Prime, cited ibid* 
Baifin t. Lindegreen, 2 Bro. Ch, 94. 

2. A devife to the heir to fell for payment of debts, would 
make the produce equitable aficts ; and a charge is a devife fra 
tanto. Bat/on v. Lindegreen, . 2 3ro, Ch. 94. 

3* The equity of redemption of a leafehold eftat^ is equitable 
aflets. Hartwell v. Chitters, Amhl. 308. 

4. If one executor pay bver to another executor money of the 
teftator which he has received » this (hall not difcharge him of it* 
Lam V. JFroib, cited JUqf* 36. 

5. If an executor, for the benefit of the teftator's eftate, fliould 
inveft part of it inthe funds, or transfer it from one particular 
ftock to another, this is not a converfion or appropriation, but it 
may ftill be followed as the aflets, for the nature of the cafe re- 
quires it ; but generally, where the nature of the eftate is altered 
and changed, it cannot be followed, for that amounts to a Jlf- 
vafiavit. Waite v. Whomvood, 2 Jitk. 159. « 

tf. Hardwicie, Lord Ch. — It is not a rule in all cafes that I 
flbottid charge the adminiftrator with intereft on account of per- 
ibnal eftate. WUUns v. Hunt, 2 Atk. xcx. 

VOI..IV. M 7- There 
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7. There is a difcrctionarj power in a cotlrt of equity to allow 
ititereft againft an adminiftratrix upon fpccial circumftances ; a* 
where the demand in its nature carries intereft, as a bond, isfc.\ 
or where it appears that intereft has been made of the inteftate's 
effeas, pending the fuit ; but the demand being on fimple con- 
traft, and the defendant having no other means to raifc the money 
but by fale of the inteftate's goods, which were not yet fold, 
intereft was not allowed. Ryves v. Caleman^ 2 Ath. 439-^ 

8. It was refolvcd, that if money placed out at intereft is called 
b by the eiecutor, Without any caufe, he (hall pay intereft for 
\t\ and that if a legacy* is out upon fecurity, immediate intereft 
is due upon it, and not only from a year after the delth of the 
tcftator. Taylor v. Gittt^ Mof. 99. S. P. Fofttr v. Fofter^ 2 Bro. 

Cb. 616. 
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jtvirt^ (G. a. 5) Suits m Equity as to Aflets* 

I. A T law the executor has a power to difpofc of, and alietl 
^ the aflcts of the teftator ; and when they arc aliened, no 
^ creditor by law can follow them. Equity will indeed follow 
aflcts upon voluntary alienations by cbllufion of the executor } but 
if the alienation is for a valuable confideration^ unlefs fraud is 
proved, this court fuflFers it, as well as at law> and will not con- 
troul it. I Atk. 465. Nugent v. Gtfford and others^ Nov. 1738. 

a. Where the reprefentafivc of an intcftate is fecking to girt 
a preference, by confeffing judgment, equity will give a creditor 
leave to proceed at law to recover judgment, with a ceffet exe^ 
cutiOf and in this court, for a difcovery and account of afleb* 
2 Atk. 119. Barkery. Dumarefque^ Jan. 1740, 

3. If an executor, for the benefit of the tcftator's eftate, (hould 
inveft part of it in the funds, or (hould transfer the money from 
one ftock to another, this is not a converfion or appropriation by 
the executpr of a teftator's eftate ; but you may ftill follow h, as 
much as if it had continued in the fame condition, as it ftood in 
at the teftator's death. 2 Atk. 159. Watte y. IVhomuoodi April 

*74i- . . . . 

4. A wife, who was executrix, was reftrained from gettmg m 

the aflcts of the tcftator, the hulband not beine amenable to the 
procefs of the court. 2 Atk, 213. Taylor v. Alten^ 'O^. I74J» 

5. Becaufc an executor is not in affluent circumftanCeSf as long 
as the teftator has placed a confidence in him, the court will not 
on that account take the aflcts ou( of his hands% 2 Atk^ 126. 
Hathorntkwaite y. Rujfel^ Feb. 1740. 

6. Though executors have a year after the d^th of the tcftator 
to pay legacies^ the fame rule does not extend to debts i but, in 
refpeft of debts, they may be fued immediately. 2 Atk. 301. 
NicholU V. Judfon^ May 1742. 

7. An executor, as he is in auter droits unlefs he lias proved 
Iiis teftator's will| is not entitled to bring a Ml rfinterfUadiTp tilH 

- as 






a< ftanding in the teftator's place by virtue of the probate, he 
has made himfelf a debtor. 3 Aik. 606. Mitchell v. Stnart^ Feb. 

»747- ... 

8. Equity will not marfhal aflets to fupport a legacy to a 

charity, i Fef. no. Arnold ^^ Chapman^ July 1748. a Vef. 52. 
^togg ▼• Hodges. S. P. Amb. 158. ai6. 635. 704. 713. 

9. In this cafe the defendant and refiduary legatee of one 
Menmgal undertakes to pay a legacy not mentioned in the will ; 
he (hail be bound thereto, not perfonally, but out of the refidue 
of the aflets. l Vef. 123. Reech v. Menntgal^ OB. 1748. 

10., A£tions at law were brought by feveral bond creditors 
againft an heir at law, who was alfo devifee. A bill in this court 
was brought againft the heir at law by other bond creditors, on 
behalf of themfelves and other creditors, to have fatisfadlion out 
of the real and perfonal aflets. A decree obtained by them ; 
an account of the debts dire£^ed, and a fale of the real aflets 
defcended, in order to a fatisfadiion of thefe demands. The heir 
at law filed his bill for an injunQion againft thofe bond creditors^ 
who fued at law. Injun&ion granted. 1 Vef. 21 1. Martin r. 
Martin^ Feb. 1 748, 9. 

I f . Where a demand is made out of aflets, which demand ia 
certainly due, but payable at a future time, the perfon entitled 
thereto may come againft the executor to have it fecured for his ^ 
benefit, and fet apart in the mean time, that he may not be 
obliged to purfue the aflets through feveral hands, i Vef. 283. 
John/on v. Mills^ July 1 749. . ^ 

12. Equity will only marfhal afltts, by letting Ample contra£l 
creditors come in place of a fpecialty creditor, where the fpecialty 
creditor had a remedy againft both real and perfonal aflets of the 
debtor deceaicd, whofe aflets are in queftion. i Vef. 312. Lacam 
T. Mertins^ Nov. 1 749. 2 Bro. Ch. Rep. 107. S.P. Tnveddell r. 
Tvoeddfll. 

13. Bill for fatisfaflion of a legacy againft the reprefcntatives 
of the executor, who, though living Icveral years after tcftatrix's • 
death, never exhibited an inventory, and had paid all the other 
legacies. Court of opinion, that the not having exhibited an 
inventory, and having paid all the other legacies, was an admif- 
fioo.of aflets to pay the plaintiffs. 2 Vef. 194, Orr s. Maine^ 
March 1 750-1'. 

14. Teftator gave feveral legacies to defendant and others, 
and devifcd his real eftate in truft for two perfons, who were his 
heirs at law ; and by a codicil, gave over and befides the legacies 

in his will, another legacy of 30P0/. to defendant, and charged } 

all bis real and perfonal eftate with payment thereof. The per- 
fonal eftate was exhdufted in paying the 3000/. legacy. The 
court marflialed the aflets in favor of the other legatees, who 
were decreed to fland in the place of the 3000 1., and be paid 
out of the real eftate. AmbL 128. Hanbj v. Roberts^ 175X. 

X5* Legatees not entitled to ftand in the place of bond credi- . 
tprsi and to have a fatisfa£lion out o( the real eftate devifed; but 
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are entitled to (taiid in the place of mortgagees. AmhU 172* 
Forrefier r. Lord Leigb, June 1 753. 

nv]ii.i4s. (H. a,) In what Anions an Exectitor may be 
{a) Aaioni charged (a). 

%irhichfur- O \ / 

tive agiinft an executory or die with the peribo, are to be confidered with refpe6^ to tiie cavfe of wGAaai 
mnd with refpc£k to the foroi of adion. As Co the firft, where the caufe of a^ion is money due of a 
contrtA to beiperfdrmedy gain or acquifition of the teftaiof by the work and labour or property of an* 
other, or a promife of the teftator clprefa or implied ; where thefe are the caufes of adioo, the a&nn 
fitrvifei agwhft the executor* But where the caufe of a€Hon is < tort, or arifes m delifft^ foppofcd to 
be by force and againft the king's peace, there the sAion dies, ai battery, falfe imprifonmentt trefpafs, 
words, nuifiuicei ohftrodiog lightf| di?ertiog t itatercourfe, efcape againft the (heriffy and many other 
tifes of the lilLe kind* 

As to the id, In fome adiooa the defendant could have wsged his law, and therefore no sQion m 
that fona lies againft an executor. But now other aflions are fubftituted In tbeir room npoo the Tcry 
lame caufe whichdo funrive, and He ag»inft the executor* No a£lioo where in form the declaratioB 
IBuft be fiutrt m tt #ravi €t c^ttra pficemg or wllere the plea, muft be that the teltator was not guilty cas 
lie againft the executor* Upon the face of the record the caufe of aAton arifes ex diG3§ and aU privax 
criminal injuries or wrongs, as well as public aimes, are buried with the offender. 

An atton en the cuftom of the realm againft a common carrier is for a t»rt and fuppofed crime ; the 
flea is not guUty^, therefore it will not lie agamft an extentor : but fffumftfitf which is another form kf 
the fame caufe, will lie. S0| if a man take a horfe from another, and bring him back again, an 
a^ion of trefpafs will not lie againft his execntor, though it would againft lum j but an adion fior the 
sfe and hire of the' horfe will lie againft the executor. 

'fhc fundamental diftindjon feemi to be^ that if it be a fort of injury by which the eflTendcr ac> 
^nires no gain to himfelf at the expence of the fufterer, as beating and imprifoning a n^aa, ice tbcie 
the perfon injured has only a reparation for the deliSfum in damages to be afleifed 'by a jury. But where, 
heBin the crime, property is acquired which beoefiti the teftator, there an adion for the value of the 
property ftiall forvive agairift the executor. As for Inftance, the executor fliali not be chargeable for 
the injury done by his teftator in cutting down another man*s trees, but for the benefit arifing to bia 
teftator for the Talue, of fak of the trees he fliall. /*«r Lord Mansfield, in Hambly v. Trotc, 
Cowp. 375, 6. 

lomoft, if i«fN trover ajgaipft an admimflrator turn teflamenio annexo^ the 
iMtaUthe ^ -* ^declaration laid tlie trover and converGon to have been by 
trover*iies i^^ teftator in his lifetime. The plea pleaded was not guilty* 
againft the *A verdi£l was found for the plaintiff"; but a motion was after- 
"?*^"A .'"" wards made to arreft the judgment, it beinc: a tort for which an 

other action ' ^ t • •/!. ''• * ^ i* ii *> 

nay be cxecutor or adminiitrator is not liable. After two atguments 
brought the judgment was arretted* Hambly and another v. ?W//, Hil. 

*gainftthe ,6 (?. 3. CwA. 371. 
executor 5 •» r j # 

tor fo far as the caufe of a^ion does not arife ear ddiHa or e* maltpcto of the teftator, but is founded on. 

a duty which the teftator owes the pla'ntift* upon principles of civil obligation, another form of aAion 

may be brought, as an aAion for money had and reedved. Fir Lord Mahsftcld, to Hankbly v. Tiott- 

2. In adion of debt on bond the plaintiff in his declaratioB 
averred, that after the death of Z.., the obligor, adminiftration 
was granted to the defendants. The defendants pleaded, ift, that 
fuch adminiftration was not granted to them ; 2d, non eftfiitumt 
'3d, pUn§^ adminifiraMk. On the two firft pleas iflue was joined \ 
to the third plea the plaintiff replied, that on (uch a day the de« 
fendants had divers goods, lie. of the obligor, with which they 
might have fatisfled the debt. The fads were, that the efiedto 
of the obligor had been forfeited to the crown, he having upon 
an inquifition been found felo defe. That he died poflefied of a 
conGdeiable pcrfonal cftate« That the defendants haA prtfented 

a memorial 
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« memorial to the lords of the treafary» ia con&quence of which 
a warrant was obtained under the fign manua], and letters of 
adminiftration were thexeupon granted 'to the defendants hj the 
Archbifhop of Canterbury. The letters of adminiftration were ia 
all refpeds in the ufual form» only they concluded in thefe 
word^ « for the u(e and benefit of his majefty." Upon the trial 
9 cafe was relerved for the opinion of the court *» the queftio^ 
being. Whether under fuch an adminiftration the . defendanta 
were liable to anfwer the debts of the inteftate ? The court, after 
argument, and taking time to conGderi direded the pf/lea to be 
ddUvered to the plaintiffii. Magit t. Jo&fffon and another, Admi» ' 

ntfirators^ Mich. %i G. if Doi^gL 542* 

(H. a. 3) Charged upon Covenant or Agreement, ^c. ]^^^:2^ 

of the Deceafed. 

^O debt on bond, for the faithful accounting, i^c. of B. to the 
^ plaintiff, brought againft thp executor of the obligor,, be 
pleaded piene admintfiravit^ and under that ifliie gave evidence, 
that 22 years before the bringing qf the a&ion he had paid over 
the whole of the obligor's property to the refiduary legatee, apd 
that he had at the time of the aAion brought nothing remaining in 
his hands, nor had he till the bringing of the aAion any notice 
that there was fuch a claim fubfifting againft the eftate. Lord 
Kenyan^ Ch. J. was of opinion, that where an executor or admi* 
niftrator had fatisfied the debts and legacies affe£iing the deceafed's 
eftate, and paid over the remainder to the refiduary legatee, and 
had no notice of any other fubfifting demand, provided he had 
not done it too precipitately, that it was a good anfwer to fucih 
an a£lion« Chilfea Water^wQrh Company v« Cooper^ Hilf 35 G. 3. 
^Jpin. 'Ni. Fri. CafeSy 275. 

• 

(H, a« 4) Chargeable. On Promifes made by "Vu^'^sn 

himfelf. 

I • A Perfona! promife made by an adminiftrator to pay what is 
'^ owing from the inteftate, if there be no aflTets, is nudu,\i 
paBum. Fearfon and ethers v. Henry^ Adminjflrator^ Mich, 
33 G. 3. 5 Term Rep. B. R. 6* 

2. 'file declaration ftated that jt. B. made his will, by which 
he gave a legacy of 60 /• to the plaintiff, and appointed the de« 
fendant his executor. That the defendant haying affets in his 
hands, after fatisfying all debts, in confideration thereof promifed 
to pay the legacy to the plaintiff. Upon demurrer, judgment was 
given for the plaintiff; the court holding, that the having 
affets was a fafficient confideration to fupport the promife, both 
the promife and affets bein^ admitted by the demurrer* And Lord 
iiansfieU intimated his opinion, that wherever affets are admitted^ 
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or proved, a legatee may maintain an a£lton at law on the implied 
promife. Atktm v. Hill, Cowp. 284. S. P. Hawiei v. SauftderSf 
Convp. 289. Liwis V. Lewis ^ cited i H* Blaekfi* ill. SedviiU 
infra f pA 4. 

3. In an a&ion againft the defendant, as executor^ on a pro- 
mile to pay a legacy^ in confideration of aflVts, Wilfin^ J. faid, 
that the queftion, whether by the general common lainr an execu- 

^ tor, asfuch^ was liable to b^fued for a legacy (where the averment 
of aflets would be furplufage, and the defendant might plead pUtu 
^dnnntfirawi)^ was a queftion of great importance, and as yet 
undecided. The cafe was determined upon other grounds, ttift 
V. Bowler^ I H. Blackft. 113. 

4. Affiitnffit again ft an executor for arrears of an annuity be* 
queathed to plaintiffs, with an avierment in the declaration that 
goods and chattels of the teftator came to the defendant's hands to 
be adminiftered, fully fufficient to pay and latisfy all the debts, lega* 
cies, and funeral expences of the teftator, and charges of proving 
the will, C^r., whereby, according to the form and effect of the will, 
defendant became liable to pay : Hc'ld in B. R. that no action will 
lie for a legacy ; and Atkins v. Hilly fupra^ and Campden v. Tc/rir/r, 
cited there, were over-rruled. Decks (J Upc. v. Strutt, 5 Term 
Rep* B» Rm 690. 

nvin.ssi (H, a. 5) Favored, indemnified, or charged. In 

refpeft of the Fund out of which Legacies arc 
^ to arife, diminiihing their Value. 

!• "ITI/HEREan executor Vceps money for a oonGderable time, 
^^ without having applied the intcreft for. the benefit of the 
perfons interefted, he (hall account for ititereft from the time when 
the money became payable ; and as in this cafe, he obtained a re- 
leafe without any confideration, he was decreed to pay cods* 
% Vef. 84. HvrfeUy v. Cbalon&r^ December 1 750. 

2. A decree had been againft defendant's huiband (to whom 
(he was sfHminlftratrix) for a general account of 4iflets, and for 
payment of the balance. Certain goods had been delivered by 
defendant to her folicitor, and offered to the plaintiff, and had 
been fince ftolen out of the hands of her folicitor. Upon excep* 
tions to the Mafter's report, the court thought, that the defendant 
Ibould not be charged in refpeft of fuch goods. 2 Vef. 240* 
Jones V. Lewis ^ March 1750^1. 

3, Where an executor keeps the money of his teftator in his 
hands without accounting for a long time, he (hall pay intereft, 

. X Bro. CL Rep. 359. Newton v, Bcnmtf 1784. Jiid^ 375« ffK^ 
iiits V. Bapfon^ S, P, 



(I. a) In an A&ion brought againft Executors, how nvm»»^«. 
the Plaintiff ought to demean for plead] for Debt 
of Teftator. And upon ^Jfumpjit by the Exe- 
cutor. 

rp H E four firft counts in the declaration were on promifes Bat b aa 
4 made by the int^date. The fifth (Idted, that after the death •^[on 
of the inteftatCi the defendant as adminiftratrix was indebted to ^^^-^ 
the plaintiiFin loqo/. for fo much money by the defendant as cor^oo'pror 
fuch adminiftratrix had and received to and for the ufc of the !>'•'«• o^ die 
plaintiff. To this there was a fpccial demurrer, and ugpn argu- ;"2j[5'*' ^ 
ment the court were clearly of opinion that the counts could not frntaffm^* 
be joined, becaufe the laft count ftatcd a caufe of adion after the ^Atl^ibead* 
teftator's death which would exclude one of th^ pleas that might "'?uS! rf* 
be pleaded to the other counts, and would warrant a different money due 
judement. Jennitiss v. Nnvman* Admniftratrix^ Trin, q i G. ^. ^'*>™ ^« *»- 

confidcraiion therecf hj the defendant m adminiftni^ory is good ; It it not a mitjoinder of adioo, nor 
Ases fuch a count nwke the dcf<aidaac perfonally liable. Secar v. Atkinfan Adminiftrauix. Hil. ao G ^ 
1 H. Blackft. io». ^ ^ '*^ 

Bat coonta for money ba4 and received by the defendant!, at executon, Co the ufe of the plaintiff^ 
lor money lent to them as executors by the plaintiflTsi and an account dated of money due from them 
m exccutoft to the plaintiffs, and as fuch a promife. Sec. are fuch as on only make them perfooaUy 
lubl< and bad. Rofe Sc Vt* t. BowUt and another Exccutora, &c. Hil. 19 G. 3. Xb. toS, 

(K. a) How Executors ought to demean themfelves "Vw>^*s3- 
ia an A&ion againft them. How they ought to 
plead Judgments firft to be paid. 

I. npO ajfumyit for work.and labour againft defendant, as ad« 
'^ oiintftrator of J* S., he pleads that the inteftate in his 
lifetime was indebted to A. J3. in 2 1 A for goods fold and deliver- 
ed; and negleAing to^pay in his lifetime, the faid A, B^ impleaded 
the defendant as admintftrator in placito debitifuper mtituat. ta/iter" 
que proceffum futt^ that judgment was given for the plaintiff. Then 
he pleads other judgments, avers that they were all for juft.debtSi 
and that he hath adminiftered all to looi. which are liable to 
thefe judgments, and no aOets ultra. Demurrer inde^ and judg- 
ment pr9 defenditite. And afterwards error being brought in B, R. 
and the matter again argued, the judgment was affirmed. And 
Pratt, C. J. obferyed, that there was no foundation for faying that 
the judgments pleaded were erroneous, for though the recital of 
Hkf^ok in the plea is, that the defendant was indebted for goods, 
and impleaded in a tnutuatus^ yet that is mpre than will appear 
upon the record of thofe judgments, which are only common 
nuituatut^s. The moft that the fpecial fetting them out amounts 
to, is to Oiew that there was a precedent debt, and that the judg* 
meats were no( fraudulent \ which is more than need to have 
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been done, for it might have been relied on that there were fach 

judgments without (hewing the tonfidention of them> the want 

of which fliould come on the other fide. And Eyre^ J. .faid, he 

thought it was a good judgment, though if it were erroneous it 

might be a good bar, for sdl the court have to lool^ to, is to fee 

that it is not fraudulent. Williams y. Fofvler^ Mich. fG. i. 

. 5/r. 407, 

FtJt I Atk. 2* A /ci. fa. was brought againft the defendant as executrix, 

•93* upon a judgment obtained againft her as executrix, to which die 

Ifaaexe- pf^aded in bar a iudement obtained againft her teftator for fo 

Ctttor hath «^-* ri^/it. «•*# mi. t«- 

xoo/. affcti, much money, and that the had no anets uUra. To this the plam- 
aaa tfaereare tiff demurred and had judgment ; for it is a fettled rule in law, 
ton ^ch ^^^ ^ ^ defendant has a matter proper for his defence, and he 
ibr 100/. negleds to plead it in bar to the adiion at the time he may, he 
aad both foe (hall never take advantage of it after. Eatk v. Htnitm^ Mich. 

him for that ,^ /?• - c*.* m#«^ • 

executor hath no way but to fuffcr jvdgmeat to one, and pfiead it in baf to the odicr. And if he fof- 
fen judgment in bodi adioQt, he cannot plead the ju^ment of one againft th»Ja*fa.oitht othef, 
bat ffiuft p>y both debu. Ftr Eyre, C. J. ia Bark «nd Hintofi, Str. 73». 

3* Debt on bond againft defendant as adminiftn^tor. Plea, 
that there ig a cuftom in London^ that if one citizen of London be- 
come indebted to another citizen of London upon a fimple con- 
tTz£kf and remains fo indebted at the time of his death, an aftioi^ 
of debt will lie thereon in the iheriff 's court againft his admtni- 
ftrator, as upon a concejpi/olvere ^ and avers, that the defendant 
and inteftate were citizens of London, and the inteft^te was in- 
debted within the city, (^r., and then pleads feveral judgments! 
recovered in the flieriff 's tourt of London for the- faid debts. 
Upon demurrer two objediions were taken, firft, that the cuftom 
was not well fet out, it being ftated only that an a&ion of debt 
lies againft adminiftrators for a debt due on a 6niple contraA, as 
on a concejjitfolvere^whttc^ this is notfufficient to give the fimple 
contra^ debt any kind of priority, unlefs it be added that the ad« 
miniftrator is bound to pay it as if it were due on obligation. 
Second, that it was not fliewn in the plea the contrail was made 
within the city, it being faid only, that the inteftate was indebted 
to. the party within the city ; fo that, for aught appears, the con- 
/ tra£t might have been made elfewhere. Scudanwci v. Hiamo isf 
Ux.f HiL 12 G. 2. Andr. 340. 
ride Andr, 4* Debt on bond againft an^admlniftrator, who pleaded a judg- 
V^\\ N' ™^°' confefled on a preceding day in the fame term, in an a£lion 
Prl'1781 ^^ ^ fimple contract; without averring that he had no notice of 
the plaintiff's demand. The plaintiff demurred generally, and 
had judgment. Sawyer v. Mercer^ Admin^rator^ Baft. 27 G. 3% 
} Term Rep. fi. R. 690. * 
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' (M. a) In what Cafes they may retain. iiVm.%6^. 

!• A CTION on a bond againft the adminiftrator of the obligor. 

'**' Plcai pkfjf admimftravit^ The defendant at the trial gave 
in eridence an indenture, by which the inteftate bound himfelf on 
his marriage, that he by his will, or his executors or adminiftrators, 
within fix months after his death, (hould pay 700/. to the defend* 
ant and another, in tnift to pay the intereft to the wife of the in« 
teftate during her life, and the refidue to the children, if any ; and 
in default of iflue, then to fuch perfons as the inteftate (hould by 
will appoint : and the inteftate bound himfelf to the defendant ia 
the penal fum of 1400/. for the performance of the covenants. 
The defendant admitted effe£ls, unlefs he had a right to retain in 
fatisfadiion of the faid 700 /. The court held him entitled to 
retain. Plumer y. Marcbant, Admini/lrator^ 3 Burr. 1380. 

2. So where the teftator had covenanted with A. B, to leave 
the defendant, his widow and executrix, all his perfonal <ftate, 
and 200/y a-year out of hi^ real eftate; the real and perfonal eftate 
not being together able to difcharge the arrears of the annuity, 
the executrix was allowed to retain, although not a party to the 
ileed } for, ^ rt/r.— Wherever the executrix has a right to a fum 
of money certain, whether it be ftri£Hy a debt to herfelf or nomit 
nally to another, (he may retain it. It difcharges the debt on the 
eftate as much as a recovery on the covenant ; and every difcharge 
pf the executrix of ay be given in evidence on pfene adruintflrav^. 
J^ponf T. Carey^ Execufriif^ 2 Blackft. Rep. 965. 

(M. 9« 3) Pleadings in Refkiner. fivim«<6. 

I.'T^HE defendant (fued as executor) pleaded a judgment to s.c. Aodr« 

^ hii^felf in the lifetime of the deceafed, and a retainer. '^^^ ^^^ 
The plaintiBF replied, that he was executor only defon tort, and the perfoiftak- 
defendant, by way of plea puis darrein continuance rejoins, that he log out ad- 
has fince obtained letters of admtniftration. Upon demurrer it H^cer^htviT 
was obje£led, that thi^ is to abate the plaintiff's writ by matter inurmed- 
fabfeqiient, not depending on any a£^ of the plaintiff's, and the ^^^^ "^'^^^ 
rejoinder is. a departure from the plea. But the court held it was a^e/eaTed ^^ 
well enough, for the firft plea does not fay there was a will, and ihaii not ' 
the defendant could not at that time do otherwife than admit z(k- thereby de* 
ing as executor. Vaughan v. Browne, Hil. 12 G. 2. Sir. i io(J. ^l^ 

broufht agajoft faim u executor Jtfim tortf becaufc the aAion waa well commenced, and the appelJa* 
tioo of the defcodaat right ; yet fuch adminiftntioo will legitimate all inteimediau afti tib mtw^ and 
juilify a retainer. Vid§ Aadr. 333. 

2. It is fettled, that a retainer of a debt may be given in evi- Underapiea 
dence under the plea oiplene admimftravit. Plumer v, Marchant, ^(/j^"* ^' 
Admmftrator^Eqft.f^G.l. JJirfT. 1380. Z'^Z. 

aat gave in erideace a deed made previoot to her inarriage with the teftator, whereby he bound himlelf 
la A s traftce^ that ia cafe he died without iflue ia the Ufcdme uf the dcfindaat he vroold leave her all 

hit 



Ks ptrfonat «i^ite and «oo /. ttr annttm out of hit roil eftatey or in raff of hfs teavfog ifllie, a aiokty 
of his psifonal eftace and lOo /. per annum for )i/e. And it was held by the court on a fpecial cafe, that 
whenever an ese«.otrii has a rt^bi to a fum of money, whether it be ftrtdJy a debt to bcrfeif or nonnnafiy 
to anoihtfi, ihe may retain it. And whatever dif'cbarges the executor may be given in evidence withcvc 
pleading. Tbis ii c^ivalent to a recovery in an adion of covenant* Loaoe v. Cafey, Hil* 15 G. 3* 
Biacldi. 965* 

ifaneae. J. The defendant was fued as adminiftrator on a bond for 

cutor plead 3430/. 4 J., to which hc pleaded, that he had fully adminiftered 

^JS^J^r' all the cffefls, i^c of the inteftate except 1 1 76 /. 4 /. 4 ^., which 

and give lA he retained towards and in part fatisfa£tion of a debt of 6000 /• 

evidence a Jug jq \{^^ fj-Qn, t^g inteftate on the bond. The plaintiff demur- 

i^aimtff * * ^^^9 ^"^ fliewed for caufes, that it did not appear by the plea that 
cannot ob- the bond txccuted by the inteftate to the defendant was given for 
jeathataa a j^(l and tn»e debt ; and that the defendant did not make any 
>f*rorf he' profert of the letter&of adminiftration to (hew that he was the legal 
cannot re- adminiftrator of the deceafcd, and bad any right to retatnj 6V. 
** °5>r '•*' towards fatisfa£lion of his own debt in preference to the plaintiff's 
^wiirind debt. But the court as to the firft obje£tion faid, that it was the 
who are the ufual way of pleading, and that if the conGderation of the bond 
fightfui cji. could be impeached it ought to be replied. And as to the fecond 
B^uJi. nV. obje£tion, that as the plaintiff him felf fued the defendant as admi- 
f |i- >43- niitrator, which could not be in his own wrong, it was fufficient 
for the defendant to plead generally in tliat character to the aAion« 
Picard v. Srown, Adminl/lratory ^c, HiL 36 G. ^. 6 Tarm Rtf^ 

,fVin.i67. • • (N, a) Power of Executors, 

\ 

rp ACH executor has the entire control of the perfonal eftate of 
-^ the teftator ; m^ releafe or pay a debt, or transfer any part of 
^ the teftatqr's property, without the concurrence of the other eie- 
cutor : and one adminiftrator has the fame power, although for' 
merly it was held otherwife, Jacomb ▼. Harwood^ z VeJ. %6l* ($ 
Jf^ilLan v. Fenn, there cited, S. P. 3 Burr, j 384, 

nrrn.173^ (P. a) For what Debt of the Teftator the Executor 

may be charged. And by what Adion. 



A 



N executor cannot be fued in the court of confcience for the 
county oi Middle/ex: confequently, if in an a£lion againftaa 
executor the plaintiff obtain a verdid for lefs than 40 s^ the defend* 
ant will not be permitted to fuggeft on the roll that he lived ii| 
MiddUfix^ and that the debt was under that fum. Jtilw^J y* Buf^ 
rfiugbs, Ei:eci4iors^ Mid. 20 G, 3. Deug/. 263. 
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(P* a. 2) Where an Executor (hall pay Cofts [a), nyin.^so. 

{a) yide Cofts in general. 

I. tT feemsthat aQ executor or adminidratori when plaintifF, is 
-* not liable to cofts, by the 8 W 9 ^. 3. r. 1 1. on a judgment 
againft him upon demurrer. HullocVs Law of Cofls^ 174. 

2. In an adion On the cafe upon promifes, and in the lifetime S. C. PraO. 
of the teftator^ the plaintiffs (executors) were mnproffed for want of *^*8- C- ^• 
a replication ; and a queftion was made, Whether cofts (hould be g' p ^^^ 
allowed or not ? The court held that cofts (hould lie allowed, be- Executrix 
caufc the plaintiffs thcmfclvcs had been guilty of a default. J'Saunden, 
Lamlej ^ ,Ux. v. Nichols, Mich. 4 G. X. Rep. Ca. Praa. Wi^J^s^ 

V. B* 1 4* The cafe of 

< nonpros 
aod that of a difcootinoance diffier; the former arifet from the executor*t own delay, and tberefore it If 
fimUit CO his not going on to trial according to his notice. Per Yates, J.* Burr. 1585. ExecucofS «n4 
•dniniftratort plaintifi are Hable to pay the cofti of a iwfr/rM. Higgs Adminiftratrix t. Warrv, £^ft« 
36 0. 3. 6 Term Rep. B. R. 654, 

3. In an a£tion of indebttatus ajfuinpftt the defendant brought Upoot 
16/. into court, with the ufual motion that the plaintiff (who wa& queaiea^ 
an executrix)- (hould proceed at the peril of cofts. At the trial ][[,"^^n br 
the pUintiff had a Terdi<5b for only 13/. After which it was an execut^ 
moved that the plaintiff ftiould pay cofts, and that the 3 /. overplus '^^^ defend- 
ibould be rcftored to the defendant ; which laft part was granted, ]aio^"Jo^ 
but the court would not make the plaintItT, being an executrix, pay brmginooej 
cofts* Knight, Executrix, v. the Duchefs of Hamilton, Eaft. kG.i, »**'<> ^^"«» 
Bunb.AA. la'"- 

ftkighc, and that the tfEtSt of it would be not to make the executor pay, but only lofe h s (ubiujuent 
coftt. Croichfield 1. Scotr^ £aft. 1 G. a. Str. 796. There is a concradidory report S. C. in BaroardL 
K. B. 47- 

4* In an aAionon the cafe upon promifes laid in the lifetime ifanexecif 

of the teftator, the plaintiffs (executors) were nonfuited at the t^f^rad- 

triaL The court were of opinion, that no cofts ou^^ht ^o be £'non,!^ttid 

taxed. Fiaian and others. Executors, y. Cook, Trin. 6G. i. Rep, inan^aioa 

Ca. PfoSl. a B. 2Q. **;^"«^,^ '» 

ihit cnarac. 
ter wbere it might have been brought in hit own right, he ihail pay coft?, but-iiot otherwife. Aticiiu 
Executor v. Spence, Tnn. 3 & 4 C a. Rrp. Ca. Pr^A. C. B. 61 A where in trover the tro««r 
was in the inte(Ute*s lifetime, and the convertton in the adminiftiatur^s. lb— S P. pT.t{k. Reg. 
C. B. 115. Plamtiflf and bis wife, who was an ezecutrixi broujiht an aflion ot' croer, and JecJared 
of goods which were in the hands of the te(tat6r in bis Ifetime, bu. were after his drath converted 
by the defendant, and when the caufe came down to trial the plalntilTs «vere oonfuiied. J h.* defendant 
moved for cofts, and argued that the rule is, that where the caul'e of a£^ion arilVs in rhe time of the 
caecutor fie is liable to coOs, for he may then bring ao aAion without naming himfelf ex- cucor, but 
where he It obliged to name himfelf executor he U not bound to pay coifs. n (his cafe che c >nverfien 
is the Ckiife of a^ion, and that was in the time of the executor. The court held this 'o be the true 
4liftiodion, and that tj^e cafe of Mafon v. Jackfon, 3 Lev 60. is not law. The defendant had bti 
cofts. Harris ^ Ux. v. Hanna, Hil. 9G. a. Rep. temp. Hardw. 20^. yidtpcfi. pi. ig .»S. P Grey 
Adntniftrator v. Lockweod, ^rin. 16 & 17 G. a. Barnrt, 131.— -And in ao aAion of indebitatui Jm 
ftmffit fat mooey had and received, afer the teftator's death, Kangs Executor v. Bangs, fiil. 6G.a. 
PnSt. Reg C. B. x 16. Barnes, 119.— But in trover, where the converfion was laid to b^ \n the lifetime 
cf the pl4intifF*s inteftate, and the defendant had a verdid and moved for coAs» they were denied* 
Downs Ad mini Orator V. Shaft, Trin. 13 8c 14 G. 2. Barnes, is-).— Where an execucoi plaintiff by 
fui dec:aff.<tioB diews a caufe of adion accrued to himfelf fince the death of the ceilator, he is tubjedi to 
cofliu And fo it is where a plaintiff bath 4 9Attfe of 4^0 as e^ectttor^ and aoocber ciufe of iQion m 
|mi own ri|hc« Ftdt Aiidr* }6Qt 

<• The 
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(«)^i/«tit. 5. The phintiff had brought an adion of debt upon a bond 
m^' ^^ againft the defendant as adminiftratrix^ and filed a Uli in equity 
Tbedef^nd- ^^ difcover 3061$, and had inftituted a fuit in the fpiritnal co^rt t» 
ant WM fued oblige her to give in an inventory. After judgment for the pUiii* 
■•J^*^"^**'» tiffin the a£lion, a writ of error was brought in B. iE,,'aiid the 
jnenrwM judgment reverfed. Then the plaintiflF brought a new jk^iion iq 
given Bgvnft £. R., and the defendant moved to ftay proceedings) on paying 
^Trj!i^'*d P^*''^^P'^> intereft, and cofts; whereupon, it was infifted for the 
Anerror ^ pbinttflF^ that the defendant ouRht to pay the whole cofts of the 
brought, firll fuit} the proceedings in Chancery, and in the fpiritual court. 
SouTt'fit ^^^ "^^ .°^ MerriU v. Jocefyn {a) was cited. Sidfer cur.^Wc 
to affirm the have^ nothing to do to order cofts for proceedings in another court. 
Judgment ;, which has a power to award cofts if the party is entitled to them ; 
•ueOian^ and as to the judgment, that is reverfed; there is no reafon why 
ivlcther it' the defendant ftiould pay for the error and roiftake of the plaintiff. 
Ihooid be "V^e are cf opinion that the proceedings in this caufe muft be ftayed 
rji*? y^'t^' upon payment of cofts of this fuit, Sifref y. Nivifffon, Eaft. 

eked the fol- 12 G. I. Str,*6^<f^ 
lowing cafes 

to ihcw that executors bringing writs of ofot flioold not pty cofts, becauie what they do It in «v/rt 
^rtf/, 3 Lev. 975. I Mod. 76. 4 Mod. 244. But m thpfe cafes the eiccutois were pliintift'in the 
original aAions. The court called on him to iliew any cafes where an executor had been defendant In 
the original adion> and judgment given againft him de honh propriUy and after j\)dgment on errar ff- 
firmed had not been obliged to pay cofts ; but he CQuld (hew none. P^ker cited i Sid. 368. as aa 
avthority to fliew that on error in fnch cafes the executor ihottld pot in bail. But Lord Hardwicke>C.J. 
6id, the c«fe of bail would not govern this cafe^ becaufe the bail are tb anfwer the adion, and there 
is no difliofkion between executors and other perfons when defendants as ;to coftt in origtiul adioas, 
though where the executor it plaintiiF he is dlftingoKhed out of the ftatntet. Here in the firft judg* 
sient he is Co pay damages out of his own eftate» then why fliall he not 00 writ of error ? Per cmr.^^ 
The Mafter muft tax the cofts 00 error brooghti the judgment againft the executor being affirmed. Caf- 
wcU v» Norman, Eaft. 7 G. 2. i H. Blackft. 567. n. S. C. 11 Vio. Abr. a8s» Cuan. ]S. Str. ^yy* 
An executor brought error on a Judgment, againft the tettator 00 a bond \ and after affirmance mpvcd 
on the ad for amendfsent of the Jaw to ^sy principal, iotereft, and cofts. It was infifted tiut •* oe 
came for a fjvour to fare the penalty, it was but equitable he ihould pay tbe cofts in error, which be 
had put the plaintiiF to ; f^ if the plaintiflF had taken execution, equity would never pui^A Um ^r 
taking thofe expences out of the penalty, and the cafe of Merrill v. Jocciyn was cited. E contra 
were cited Baynham v. Matthews, Trin. 4G. a. Str. 871. where an executor difcootintied without 
cofts, and Sifney v. Nevinfon. Upon the authority of which cafe the court determined, that aa by law 
the executor was nc: to pay cofts upon a writ of error, a co^rt of law would not direA theoa to ke 
taxed, though there was a penalty. Salterne v. Wynne, Eaft. 10 G. a. Str. loya. S. C. Rep. temp. 
Uardw. 367. only by the latter report it feema that the executor himfelf was the defendant in the or1« 
ginal adion.-— Judgment Je honis teftatoris itJStnnde hms f^rofnis having been given againft plaintiflF 
in error on a verdid in ajjumpfit againft them as executors, on the judgment affirmied in Caw. Scmetm ^ 
clerk of the errors alIowe<f the cofts to the defendant in error. Jt wu moved that the cofts might be 
di fallowed on the ground that where executors and adminiftrators were plaintiffs in error, efpecially on 4 
judgment dt bonis ttfiatorit, they were not liable to cofts. This motion waa eppofed in ibe firft inftance 
by the defendant in error, who contended, that whert executors and adminiftrators were liable to cofts 
in the original adton, they were alfo liable if error were brought on tlie judgment ; that aa they were 
defendants in the original adion, in the prefent inftance they were liable to c<^s in that adion, and that 
liability continued in error. The ftatutea 3 H. 7. c. lo* ^Jac.i.ctS. ijCar. a« c. n. f. 9ft lO. 
make no exception as to executori. The diftinAion that where executors and adminiftrators would be 
liable to piy cofts in the original adiion, they are alfo liable in error, but that where they are not liable in 
the original a^ion they are not liable an error, is clearly lo be colleded from 3 Lev. 375. Gale ▼• TOl, 
4 Mod. 044. Comberb. saS. S. C. (in which cafe the adminiftrator wu plAintiff* in the original adioo,) 
and alfo from Cafwell v. Norman ; where the Chief Juftice exprcfsly takes the diftiaQjoo. The court 
were unanimoufly of opinion, that the dtftindion taken in the argument lor the defendant in error was 
well founded, and conformable to a cafe on the fame fubjeQ Secided Cam* &sce> about ihiee years be« 
fore, and the allowance of cofts was affirmed. WiUiama and another^ Execnton of BnJiam» ▼. Riley» 
Hil. 31 O. 3. 1 H. BUckft. 566. 

6. Debt brought b7 an executor for rent due after the death of 
the teftator ; the executor declared in the dctinet the d^feadanti 

had 



had a verdiA and a motion was made to aHow the defendant his 
cofts. Jtdjdumatur. Byrom^ Executor, v. Bates, HiL i G. 2* 
PraB. Reg, C. 5. 1 14. 

7. A plaintiff, (adminidratori had leave to difcontinue without Contra Haf- 
payment of cofts. Baynham v. Matthenvs. Trifih 4 G. 2. ^o°Execji- 

^^' ^7»- , ■ too, Mich. 

AG. s. Rep. Caf.Praa« 79. S. C ftr nmn Hile AdmmiRntor t. Norton, Prad. Reg. C. B. 157* 
On a quefttOD whether an executor fl^ouJd be pcroutced to dilcoatinue v^ithoot payment of coih, tfe 
court were dear that giving an executor leave to difcontinue was a matter of difcretion in the court, ao4 
that they ooght not to give him fueh leave in any cafe where he had knowingly brought his aAio« 
«MBg, ualcis hetmold confent to pay cofti. Harrti Execntor v. Jones, Hil. 4.G. 3. Burr. 145c. 
S. C. Blackft. 451. Boll. Ni. Pti. 331. It it faid in 1 Crompt. Pra£l. 466. that if executors plai«» 
taflFi withdraw their record before trial, they are liable to cofts : oiuere^ however, and wJt Nunes vw 
Modiflianif -Baft. ^90. 3* 1 H. Blackft. aiy.^A motion on benalf of an adminiftrator plaintiiF foe 
kavc to difcoBtinoc witbont payment of coftt was oppofed ai to the cofts, becaufe it was the admioi^ 
ihator** own laches not to be previouily bformed of the fa£ts upon which he grounded his a^oo* 
Lord Mansfield oblcrved, that to make an executor pay cofts upon difcontinoance was reafoiuble ia « 
cafe where he might probably bring another a^ion j but here the court ^anred the motion to difcon- 
timw mrithout payment of cofts upon terms that he ihould not bring a new adion without leave of dm 
court. Bennett Admintftratoc v. Coker, Mich. 7 G. 3. Burr. 1919. S. C. Danet v. Coker, Sayer*a 
Law of Cofts, 96. It it not in all cafet that an executor ftiall difcontioue without payment of cofti - 
for if it fs pbhily hia fault he ftall not have fnch leave. So [a aft of not going on to trial, if it be 
Mi own laches he fliall pay cofts. Therefore the queftions in fuch cafes are, Whether there be laches 
€r debj, or wither it be a fair tranfadUon ? At where an adminiftrator plaliuift* brought debt 00 boo4 
■galnft an heir, but upon difcovery that the eftate had been conveyed, and being fatiified that them 
was a deed of conveyance which would be produced at the trial, immediately defifted from proceedinf 
ftrtbery it was held to be fbir and candid, and that he had done better for the defendant than if he ha4 
fCDC on to trial, and therefore ftionld not pay cofts for discontinuing. i^.^The court of Excbeauefj om 
SBocioa, ordered that the plaintifF be at liberty to difcontinue bisa^Hon without pa'ymeat of cofts, the 
plaintiff filing as an adminiftrator. Hugh Adminiftrator v. Lloyd Executor, Trin. 9 Q. ^. Burt. 
Each. Prad. t^. Aad itisiaid, that though Executors and sdminiftrators, when plaintiftTs, have 
beea ina^c liibjed to the cofts of ditcontinmng, yet within a few terms pa ft the courts have been more 
toMfent I becaufe, aa fuch plaintiftFs may proceed to judgment without paying cofts, either of a verdid; 
^gaioft them or a oonfuit^ it was hard to pot the parties to fuch expeaces when the plaaAdflTis willing 10 
relinquiflk his fuit fooner. lb. 

8. There was a rule for the profecutor of an information to pay 
cofts for not going on to trial ; the defendant died before they 
were paid; and it was held the executor could not have them^ 
nor would he hate been liable if the teftator had been ruled to 
pay them. Rex v. Barle, Triru 4 G. 2. Sir, 874. 

9* In an^ aQion on the fiatute of hue and cry brought by the 
plaintiff as executrix, the plaintiff was nonfuited at the aflizes; it 
was moTed that the defendants fliould be allowed their coftsj not- 
withftanding the plaintiff was an executrix, this a£lion being wrong 
upon the face of it \ an executrix fuing for a robbery committed 
upon her fifter, and was purely vexatious. Parks, Executrix^ V. 
the Hundred of AJbendon, BeriSf Mich. 6 G« 2. PraB. Reg. 

CB.iis. 

10. An attorney delivered his bill, and after his death appli- 
cation was made to tax it, and above a lixth part was ftruck off. 
It was moved* that the executrix might pay the cofts, but the court 
held that (he fliould not, for the words of the zGt i G. 2. r. 23. 
/ 22. impofe them upon the attorney or follcitor only, and the 
executrix is not to blame if flie ftands upon his- bills, or make 
out one by his books (a). JFe/lar v. Poo/g Mich, 10 (?• 2. (')Rulea 

St*» t^fA accordingly 

Mr, 1050- jn DuttOB f. Aptc, EaJt ao O. n. Sayer'i Law of Cofts, 317. 

14 II. In 
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fVcMf/i If. In an a£lion brought by the plaintiff as ezeeutor of an at« 
f''4« torney, one count was, that the teftator in his lifetime was em- 

3s6. fays/' ployed by the defendant, and did bu&nefs, but dying in themtdft 
that the of it, the plaintiff caufed the fame to be finiOied, and the defend- 
d'"ed'*'be ^^^ '" confidcration thereof promifed to pay. , The plaintiff was 
(ttfopinioa» nonfuit at the trial. And now the defendant moved for cofts^ 
that if t upon the authority of the cafes where it has been held, that if the 
f^SdT^ h* plaintiff might have declared upon a promife made, or a wrong 
ceftatoTy and done to himfeif, he fliall pay cofts, it being a caufe of adlion 
feegun by ariling in his own time. Et per cur.^^Wc are all of opinion that 
iSlter fc^s ^^ plaintiff ought to pay cofts. The reafon why executors have 
4eAth it been excufed arifes from the words of 23 /f. 8. c. 15. which fpeaks 
completed only of contra£ls made with, or wrongs done, to the plaintiff; here 
eurcor'tnT ^^ a demand for which the executor might undoubtedly maintain 
it is one en- an adion in his own right, and it falls within the reafon of pay- 
tifccontraa^ lug cofts whcfc an executor declares upon a converfion in his own 
S!\oTai« »»«««• -*^^^ ^- ^^^^^y* Hil. 12 G. 2. Sir. I lotJ. 

brought by him thereon, is not fubjed to cofts ; becaufe the matter erofe in the teftator*t time, end the 
oecutor w» obliged ro perfed it out of the aflets, and is liable to an adion if he does not. And Chappfef 
J. put the cafe where one undertakes to levy a fine, and dies before it be completed, yyt Aiidr. 361. 

12. In' ay^/.y^. againft an executor, execution was awarded, 
and^then the record went on with a confideratum efi etiam that the 
plaintiff (hould have cofts ; it was agreed that the 8 (^ 9 ^. 3. 
r. I o. which gives cofts on z/ci./a. does not extend to executors, 
and therefore the judgment far cofts was erroneous. Bellenv v. 
Aylmer^ Trin. 5 G. I. Str. 188. But in fuch cafe the court 
will not reverfe the whole judgment, but only quoad the cofts. 
Ibid. ^ ^ 

S.P. Ben. 13. A rule was made abfolute for judgment of nonfuit, purfu- 
"mrati"*' *"^ ^^ * '*^^ *^ ^^ parliament. But per ri/r.-^Plaintiff being an 
Coksr, ' executor is not fubje£l to cofts ; if a nonfuit had happened at the 
Mrch70.3. aflize^y plaintiff would not have been liable to cofts. Howard^ 
J-lTalfo*^' ^xecutor^s. Radburn^ Hil. isG.2. Barnes^ i-^o. 
^uU. Ni. Pri. 331. S. P. Booth and others Exccutcn t. Holt, Hil. 34 O. 3. » H. Blaekft. %'jj» 

14. To an a£iion brought by executors, the defendant pleaded 
his difcharge as a fugitive under the infolvent debtors' z& x6 G. a. 
and upon an iffue joined upon the fa£k of his (the defendant's) 
being a fugitive beyond the feas within the ftatute» the defendant 
had a verdi£t, and thereupon moved the court for treble cofts, puv- 
fuant to the ftatute ; but it was denied, becaufe the plaintiff could 
not bring the a£iion otherwife than quatenus executor, and it was 
faid there had been a like determination {Hitchcox^ Exieufor^ r* 
Go!e, Mich. 13 G. 2.) in the King's Bench, where the defendant 
applied for double cofts on the mint z€t. B&gb and arMbcr^ Exe^ 
OiiorSf V. Copff Mich* 25 G. 2* Barnes^ 141. 

15. y^.'s teftator had given notice of trial, but did not proceed, 
and afterwards died. It was moved thaf A* the executor ihould 
pay the defendant's cofts, on account Qf the caufe not having gone 

12 OB 



en to trial. Bed per Lord Mansfield^ C. J.— An executor is not in 
foch cafe liablejo any cods. The court of Chancery does never 
revive a bill for the fake of cods alone. Milb^ Bart. v« Rolle^ 
HiL I G. 3. Sayer*s Law ofCofts^ 302. 

1 6. To affumf>pt the defendant pleaded, firfti the general iflue; 
fecond, certain debts by fpecialty and tion-aflets ultra. He after- 
wards applied to withdraw the firft plea^ on payment of the cofts 
occafioned by it, which was allowed upon the condition that 
be fliould bring no writ of error or bill in equity ; for there was 
no delay on the part of the defendant, nor had the plainciiF been 
put to any cofts (except thofe occafioned by the firit plea) beyond 
what muft have been incurred to recover judgment de bonis tejla* 
torts cum acciderint. By three Juftices agaihil De Grey^ C. J. 
Dearne v. Gremp and others^ Executors^ Eaft. 19 G. 3. Blackji. 
Rep. 1275. 

17.. In an aAion q{ ajfumpjit upon a running account, the (lat* But wfier« 
of limitations being pleaded, it appeared at the trial that none of ^* ?«^eo^- 
the Items were withm ux years, except one article of lox., and executor be 
the plaintiff had a verdi£l only for that fum. The defendant cannot bo 
applied for leave to fugged on the roll, that he lived at the time ["f^,|^'***^ 
of the adion brought in the county of Middlefex^ and was liable to courts, 9id» 
be fummoned to iJie county court under the dat. 23 G. 2. c^ 33. Aiiway r. 
by which in fuch cafes the plaintiff is not to have his cods, but to g^J^J!^^ 
pay double cods to the defendant. The plaititiflF was an admini- Doug. t6]^ 
ftrator, and it was contended on his behalf, that this cafe was not 
within the meaning of the ad:, as perfons fuing in the charaAer of 
adminidrator or executor are not liable to the payment of cods, 
even where there is a verdiQ againd chem. But as it appeared 
there was no exception as to adminidrators in the a£l, the rule for 
a fuggedion was made abfolute. Wafe, Adminijlrator^ v. Wybump ^ 
Mteb. 20 G. 3. VougL 246. 

1 8. ToanaQion oi ajfumpftt brought by an adminidrator the 
defendant pleaded bankruptcy generally, and obtained a verdi£^, 
ujkm which it was moved that the defendant might have his cods 
taxed on the ground of the 7th fedion of the datute 5 G. 2. 
e. 30. which datute contains no exception as to executors or ad- 
minidrators, as the 5 th fedion of the 8 (^9 ^.3. r. 11. does* 
But the court held, that the plaintiff was not liable to cods, being 
clearly of opinion that the datute 5 G. 2* c, 30. ought to be con-* 
ftraed in the fame manner as 23 H. 8. c. 15. and 4 Jac. i. ^.3. 
Martin Isf Ux. Adnuniftrators^ v. Norfolk^ Mich. 31 G. 3. I i/. 
Blackft. 528. 

19. Trover for goods by an executrix. The firft count dated. In the cafe 
the trover and converfion to have been in the lifetime of the teda- ^ ^^^ 
tor. The fccond dated the trover in the lifetime of the tedator, ^tton^SvI\tt^ 
and the converfion afterwards. The third count was for a trover J- fud» tbe 
and converfion after the death of the tedator. The plaintiffs were Jh[f fy^]'!^ 
nonfaited at the trials and a rule was obtained to (hew caufe why are(<^cM- 

they 
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tndiaorf thtj ffiould not.pay cods to the defendanfi vrhicn howeVet after 
?**^'li*. argument was difcharged. Cocherill ii Ux. Executrix, lie. t» 
leconciie Kynajton^ Eq/t. 31 G. 3. 4 Term Rep. B. R. 277. 
themt bot tbofe which are beft fouoded on reafon (hew, that the.pUintiffs in thit adion oo|ht not to 
pay coftt. The cafe in 3 Lev. 375. (Gale ▼. Tilly 6 Vin. Abr. 337. pi. 7.) 11 a very material onc^ 
where the qoeftion was. Whether the adminiftrator (hould pay the coftt of a wiit of error. For whether 
there were any error or not was apparent on the record^ and muft have been known to the adoaiiriftis^ 
tori ^^^ ** i' ^^' necefTiry for him to fue in the chara^er of adminiflrator, it. was held that he was 
not liable to pa; coHi. The caf^ in » Lev. 165. (Bull v. Palmer, 1 1 Vin< Abr. 182. )» whete the exe- 
(utor only declared on an account ftaicd by the defendant and himfctf, is alfo a very ftroog cafe. So 
too ia that in 3 Lev. 60. (Mafon y. Jackfon, 11 Vin. Abr. aSs.) There are indeed cafes che odier 
way, therefore it is ntce^ny to confider the principle upon which the exemption ftanda. « One rule it, 
that tf a plaintiff name himfelf exrcutor wherf he need not, and f/il, he (hall pay cofts ; aa where hia 
declaration ftates a canfe of t^ion doe to him perfonally. Another rule isi that a plaintiflF cannot joia 
SB the fame declarat'on a caufe of aAioo in his chara£ker of executor with another which accrued 
in bis own rii^ht. And that will govern the prcfent qoeftion ; forgif it be true that the iaft count in 
thb declaration applies to, a ^ufe of aAion in the pl^ntiif *s individual capacity, the declaration is bad 
on the face of it, and ithe defendant might have demurred to it. But 1 am of opinion ifaar crery caafe 
of adion ftated in the declaration accrued to the plaintiffs in their reprefentattve chara^er j for thoogh 
the converfion be ftated in the two Iaft counts to have been made in the time of the executrix, yet it 
was a caufe of a£tion which accrued to the plaiotiiFas execntrixy and muft have appeared fo at the crIaL 
If the goods which were the fubjed of the afiion never were in the a&uat pofleffion of the exeostrix^ 
it was abfolutely occeflary for her to declare in that charader \ and if no demand were made in the fife- 
time of the leftator, it was neceHTary to declare on a converfion after the teftatoPs death. Even oa 
the third count we are not to conclude that the executrix ever had a6lual pofleffion of the goods, and if 
aot they were not aflets liU recovered. Bot this principle is the true one, that whether the convaioa 
iiappened before or after die teftaccr^s death, if the goods when recovered would be sileta in the hand* 
«f the executrix » (he muft fue for them in the reprefeautive capacity, and then ihe is not liable to 
€oStu Vidt 4 Term Rep. B. R. aSo, t. 

* 

20. The plaintiff's wife was executrix of W. her former haf- 
band. The a£lions which was for money had and received, Wat 
brought to recover back money received by him after W!% death 
to the iife of the executrix. One count charged the defendant 
with the receipt of the money to the ufe of the plaintiff's wife^ 
as executrix, before her intermarriage with the plaintifl^ and the 
other fince. The defendant obtained a verdiA» and then moved 
for cofts, which being oppofed, Lord Kenyan delivered the opinion 
of the court thus— »In general it is an eftabliflied rule, that where 
an adion is brought by an executor, as fuch, for tnmfafljons 
arifing in the lifetime of the teftator» he is not liable to pay cofts, 
though he fail in the a£lion. But in this cafe it was not neceflary 
to name the wife executrix ; (he might have brought the a&ion in 
ber own right, for it is ftated in both the counts that the money 
was received, and the promife made by the defendant after the 
teftator'^ death. We have looked into the authorities which we 
find have fettled this point, ana which decide that the piaintiSs in 

uyUir^ . this cafe are liable to pay xofts (a). Goldthwape ii Ux. v. Petrii^ 

TZ^uk ^-fi' 33 G. 3- S ^-^ R^^ B. R. 234. 

•f Jenkioa Ar Ux. v. Plombe, S Mod. 91. iSi. and Salk. 007. and remarked, that it waa true dtftln 
Salk. 314. tdere is another cafe of Eaves v. Mocatoy vhich» aa it is there reported, appen to ba a 
detamination the other way^ bot in Jenkins v. Plombe, Salk. X07. Lord Holt ukea Dodce of Eavea 
V. Mocato» 9nd (hews that the reporter of it in the fubfequeat page (314.) ii inaccurate. 5Tena 
Hep. B«R. S35.. 
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(X. a. 4) What Debts fhall be paid firft. By fpecial nvin. 305, 

Diredion of Chancery, 

tT 16 the conftant courfe of equity, where fpecialty creditors 
^ exhauft the perfonal a^ets^ to fuflFer fimple contrail creditors to 
fiand in their place pro tarUo upon the real eftate. 2 Atk. 436. 
Caiton V. Hancock, June 1 744, Ibid. 446. S. P. Bfit this can only 
be allowed nuhete thefpecialty creditor had a remedy againft the real 
and perfonal ajfets of the debtor deceafed^ Huhofe affets are in queflion. 
I Vef 312. Lacamv. Martins ^ Nov. 1749. yide Clifton v. Burt, 
t Jvmi. Rep, by Mr. Cok^ 679. note I. where all the cafes refpc£t- • 
ing the marihallbg of afiets are colleAed. 

(X. a. 5) Devaftavit. What is. iiVta:3oS. 

ifcTTIjHERE the executor negle£bs to perform the condition 
^^ of a deed, and fo incurs a penalty, it is a devaftavit* 
Bull. Ni. Pri. 143. 

2. Two executors draw a joint note for the property of the tef- 
tator, aiyd fuffer it to remain in the hands of a tradefman. They 
are both liable, although one of them had done no other TtCt in 
execution of the will; for when he gave authority to receive the 
money, he had it in his power to fecure it ; but if the other exe« 

cutor had taken the money of his own authority alone, he only V 

would have been anfwerable. Saddler v. Hobbs, 2 Bro. Chan. 
Ca. 114. 

3. Executors negle£ling to fue upon a bond are charged with 
the amount. Lowfon v. Copeland^ 2 Bro. Chan. Ca, 156. 

4* Legacy left to jt. on'marrying with confent, and till marriage 
intereft to be paid at 3 per cent. The executrix lays it ou^ in the 
funds, and conveys to truftees in truft to pay the legacy with ^per 
cent, intereft, and to pay the furplus intereft to her. This is not 
a good appropriation, and the ftock having funk in value, the 
executrix's eftate muft make it good. Cooper v. Douglafs, 2 Bro^ 
Charts Ca. 231. 

• # 

(X. a. 7) Liable ; who. iivin.3P9. 

AN adiionVas brought againft M. G. as executrix of A. G.^ 
who was executrix of C. 6. her hufband, for a debt due from 
him to the plaintiff) to which the defendant pleads, that A, G* 
was not cxeoutrix of C. G., and alfo that (he {M. G.) was never 
ezecDItrix of A. G. The cafe was, that after the death of C. G.f 
A. G. his wife took his goods and fold then), and died, and that 
feveral of the goods of A. G. came to the hands of the defendant. 
The queftion^ which was^ .Whether an executor defon tort of an 
Vol. iV« N executor 
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executor defon tort is liable to pay the debts of the firft dcccafcd t 
did not receive a determination, the cafe going ofiF upon another 
point ', but the court inclined to be of opinion, that fuch an exe- 
cutor as the defendant was not liable at common law for a dd* 
vqftavit committed by the fir(l» nor is within the flat. 30 Car, 2* 
r. 7. Hammond v. Gatltffe^ Trin* 11 if 12 G. 2. Andr. 252. 

» 

(X. a. 8) Proceedings and Pleadings in De- 

' vqftavit [fz). 

t, iN error It was objcfted, that the proccedrngs ^txe, againft 
•* a man and his wife as executrix, and the devajlavit was re- 
turned; that they (the hufband and wife) had wafted, and coo- 
verted the teftator's goods to their own nff, which a feme covert 
could not do. Sedpercur. — The precedents are as this is- It is 
fuiHcient to fay that the wife v/afted the goods, without going on 
to fpeak of a converfion ; and therefore if the ezpreflion be not 
proper, the converterunt in ufumfuum proprium n\ay be rejcftcd. 
Belleiv V. Scott i Trin, 7 G. 1. Sir, 440. 

2. Upon a deva/Livit againft executors, not guilty may be pleaded 
as well as nil debet. Per cur, in Coppin qui tarn V. Carter^ Miclh 
27 G. 3. I Term Rep. B. R. 462. 



nVtnsM; (Y. a) Judgment. In what Cafes the Judgment ihall 

be de bonis Tejiatoris Ji^ &c. Ji non de bonis 
Yo b)f ^'^ Propriis {a). Da mages. 

I. A FTER a writ of inquiry was executed, a moXion to fet afide 
•*^ the judgment on payment of cofts was oppofed, unlefs the 
defendant would bring the damages which had been found on the 
inquifition into courts But the court faid, the adm^niftratrix was 
only liable as far as (he had aHets, and granted the motion. Smith 
V. Barrett^ Mich* 10 G. 2. Pra^. Reg. C.B, 234. 

2. In. an adiion of ajfump/it, the defendant pleaded non ajampfi 
is plene admimflravit. It was infifted, that if the plaintiff could 
prove aflcts unadminiftered to any fmall amount»tIie plaintiff muft 

, have a verdidl for his whole demand. Lord Mansfield^ C. J. faid, 
the law was certainly underftood to be fc, and there are a hundred 
cafes fo determined; but it ftruck him as abfurd and wrong, and 
Upon confuUing with the judges, they were all of opinio*! that the 
plaintiff ought not to recover of the executor or adminiftrator 
more than the affets in his hands. The plaintiff proved two notes 

. which amountc^d to 80 /., and took a verdift on non ajfumpfit for 
the fum ; and having proved 25 /. aflets unadminiftered, he took 
a verdi£t on the fiene admini/Iravit for that fum, and judgment 
quandoj isfc. for the rcfidue. Harri/on v. Beetles^ coram Lord 

MansjuU 



Manifieli at GuildhaU^ Trin. 9 G. 3. FiJe 3 Tirm Rip. B. R^ 

688. 



(2. a* 2) Pleadings. Traverfe. - Good and neceflary. 'iHlLlIZ' 

In what Cafes. 

A Set. fa. was brought againd the defendant as adminiftratrix^ 
^* and after two nihils returned, zfcire fieri inquiry was taken 
outy and the defendant attended the execution of it in order to laf 
the ftate of the aflets before the jury ; but the plaintiff infifting that 
the award of execution on the former writ was in point of law an 
evidence of aflets, a devaftavtt was found. In HiL 8 G. 2. Oie ap« • 
peared to the fci, fieri inquiry, plead ed/Zf/i^ adminiftravity and tra- 
verfedthe druaflavii. And notice of trial being given and counter'^ 
manded, flie in Mich. 10 G. 2. moved to have the award of 
execution fet afide, and to be admitted to plead, it being to no 
purpofe to expe£l relief upon the trial of the traverfe \ and (he 
offered to deliver up the affetSj which were very trifling in com- 
parifon of the debt. The court were inclined to relieve her, but 
en account of her long acquiefcence, and the feveral,ftcps taken . 
fubfequent to tjie award of execution, they refufcd to interpofe, 
and left her to an audita querela^ Wharton v. Richard/on^ Widow, 
Trin, 10 G. 2. Str. I07S« 

(Z. a. 3) Adlions by Executor, and Pleadings. And "V"-3*o ^ 
in what Cafes it mufl; be in the Debet and Detinet. 

1. \ )f R. Jufticc Forte/cue reported a cafe {Burlandv. Filer^ Eafl. Sowherethf 

-^^•^ 1 1 G. i.) where it was rcfolved by all the judges in B. R. t?s1n the 
that a declaration in the dciet and detinety at the fuit of an execu- deia and 1^ 
tpr, is good after a verdi£l. Anon. Mich. 6 G. 2. Praff. Reg. 'i^f' ««*•»* 

p n an executory 

i-. n. 140. Ramiberry ▼. Hoare, Eaft. 4 O. ». Praft. Reg. C. B. J39« 



7. Debt by ati adminlftrator in the debet and deiinet s the de- 
fendant demurred^ and the plaintiff joined in demurrer and had 
judgment. It is helped by the Oxford z(ky 17 Cpr. 2., and is 
the fame as if after verdift. Shirley^ Adminifirator v. Harvey, 
Baft. 6 G. 2. Proa, Reg. C.B. 141. 

(Z. z. 4) In what Cafes he muft name himfelf "^"-sa?. 

Executor (a). wf^;/J; 

I* AN adminiftratrlx may maintain an a£lion in her own name 
** againft the marlhal, for the efcape of a prifoner in execu-> 
tion, on a judgment obtained by her as adminiftratrix. Bonafous 
V. Walhry Mich. 28 G. 3. 2 Term Rep. B.R. 126. 

N 2 2. WhcTi 
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1. Where money Is received after the death 6f the tdftat6t, 
the executor may declare either in his own right, or as executor \ 
becaufe the teftator never had a fpecific cauft of adiion to recover 
that fum againil the party receiving it, and therefore he may ' 
declare in his own name. Per AJbhurJl^ J. in &mith r. Barrow^ 
£q/f. 28 Gv 3. 2 Term Rep. B. R. 477. 

jivinjts. ^21. a. 5) Pleadings in Actions againft Adminiftra- 

tors. Alleging by whom the Adminiftration was 
granted. 

UPON a general demurrer it was objefled, that it was not 
alleged in the declaration (which was againft an adminiftra- 
tor) that adminiftratiqn had been granted to the defendant. But 
the court faid, that calling the defendant adminiftrator of the 
goods and chattels of the inteftate was fufficicnt. Wade v. Wad- 
man, Hi!. 25 G. 2. Barms, 167. 

I ivin. 3jo- ^Z. a. 6) Pleadings in Adions againft Executors or 
{a) yuc let. Adminiftrators [a\. 

(Z.a. 11), . ^ * 

(M.a. 2), pi. 3. 

I. 1 Fan executor plead plene adminl/lravit, and thereupon ifTue 
^ is joined, the defendant has admitted himfelf executor, and 
therefore cannot {hew that he only acled as agent for the execu- 
tor; for then he fliould have pleaded m unques executor. BulL 
Ni. Pri. 143. J mold v. Arnold^ HiL 6 G. 2. Per Eyre, C. J. 

2. A£iion of ccvenant againft executors ; the breach was 
adigoed for uon-paymetit of rent incurred in the defendant's own 
time> plene admimjlravii gnd general demurrer to the plea ; and 
whether it were a good plea was the queftion. Per Lee, C. J.— 
The queftion depends fingly upon what judgment can be given j 
there is no doubt bur the defendants might have been charged as 
aflignecs of the term j if no other judgment can be given, but 
only againft defendants as executors, then this will.beagood 
pica. Ulterius concilium. Lyddall and others. Executors v. Duniap 
C5" tf/., Executors, HiL 1 6 G. 2. I Wiff 4. 

3. Wlienever a tender with tout temps pri/i is pleaded by an 
adminiftrator, he muft allege that his inteftate was at all times, 
fcom the time of the making of' the promife to the time of his 

^ death, ready to pay, and that he has at all times fince the death 

of his inteftate been ready to pay. Ruled upon demurrer. 
Clemens V. Reynolds, Hi!. 25 G. 2. Sayer, 18. 

4. Debt on bond againft the adminiftrators of the obligor. 
Declaration of Ea/l, term^ Plea plene admitiifiravit^ except goods 
and chattels to the value of 48/. 2/. \od,\ and» with refpeft to 

' that fum, that the defendants had confeffcd aflets to that amount 
Xq another a^ion on a bond of the teftator's of the fame term, 

13 and 
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and then depending againft them. To this the plaintiffs de- 
murred generally ; but the court were clearly of opinion that it 
was a good bar. Waters v. Ogden and another^ Admintftrators^ 
Mich. 21 C 3. Dougl. 452, 

5. To affum^t againft the defendant as executrix, after plead- 
ing feveral judgments recovered againft her as fuch, (lie pleaded , 
that the teftator on fuch a day, by writing obligatory, became 
bound to y. J. in 2800/., *which was made inU al. for the pur- 
pofe of indemnifying T, J. againft another bond made by T.J. 
jointly and to^tther with the teftator, but for the fole ^nX proper 
debt of the teftator to ^., in 800/., which fum of 800/. had bo- 
come due and payable in the lifetime of the teftator (a), and ftill (tf)The 
remained unpaid. That upon the de^^th of the teftator the bond P'^'?"T 
fo given by him to T^ J. became forfeited, and that the money uk nJiruT 
therein contained was ftili unpaid \ and then piene adminiflravii od tl>e aUe- 
prater^ &c. which was infufficicnt, He. To this there was a ^^J'^**"^!,"^^* 
fpecial demurrer, afligning for caufes that the defendant did not fhe'orighul 
aver in the plea that T. J. had been damnified by reafon of the bo '<» for 
non-p^ypent of the 800 /., for which the bond was made to S. ,• ^f^'j^*' 
and that the defendant did not in the plea fliew how that bond nd payable 
became forfeited, for want of which averment it did not appear «" »^e i-^- 
that the defendant was liable to an aftion at the fuit of T J.^ \!^^t^Ptr 
on account of the bond for 2800/. ; but the plea was held to be Lo.dKen- 
good. Cox and others v. Jofeph^ Executrbs^ Trin, 33 G. 3. yon. ^-J- 

S Term Rep. B^ R. 101. f«™,^Jf 

and the uefenuant would in that cafe h^ve bf«n preclu$);d from fctting up any other ground of damjiifi.i 
catioo. P<r Buller, J. lb Though the md^mmiy bond in 280./* conditioned Tr the pj)mentof 
809/. were forfeited, and the day o( pavmeat pafl«d, the platntifF might tepl) ptr fraiuUm if die eae- 
Cntiix had the money, and did not pay it. lb 

If the bond be forfeited, the party m^y either plead the penalty as the debt or the fum really due^ 
though the couit always lecommend the latter i if it be not toWeited, he can only plead the fum 
due. lb* 

6. AJjUmpfit againd the defendant as executor of Marf S., for 
goods fold ^nd delivered to her. Plea, that Mary A, at the time 
of making the f^ppofed pron\ifes, was covert of one A. B. Re- 
plication, thdt Mar^ !&., at the time of making the promifcs and 
from thencie until her dea;h, lived feparate and apart from the 
(aid A. B.f and carried on the trade and bufincfs of a h.iberdafher 
as a feme fole, and that the plaintiff never knew or truded the 
faid A,B,, but dealt with the f.iid Mary as a fei;»e fole, and on 
her credit; and, in the courfe of fuch dealings for uoods fold 
by him to her as fuch feme fole, (he made the faid promifcb^ is^c. ; 
and that after the death of the faid Mary^ the defendant, as her 
executor, took and pofT^fled divers j»oods aiul chattels which vyere 
of and in poflXIion of the faid Mary as fuch feme fulc, to the 
apiount of more than the damages futlaincd by the plaintiff by 
reafon of the non-performance of the faiil promifes, and.whereout 
Ae ousht to have fatisfied the fame. The defendant demurred 
and had judgment. Becaufc, to entitle the plaintiff to his action, 
he (hould have (hewn that the feme covert, when alive, might 
Jjavc been fued, and that xijf property W415 the (cparatc property 

N 3 of 
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of the wife ; ivhereas, it did not appear that it could have been 
fo. And the probate of the will of the wife was abfolutely void* 
An adlioQ cannot be brought againfl: a feme covert, except by 
the cuftom of London. Clayton ?• Adains^ Executor^ Hcift^ 36 G* 3* 
6 Term Rep. B. R. 604. ' 

iivin.H» > (Z. a, 7) Replications to Pleas of. Judgments, Effr, 

good or not good. 

DEBT on bond againft executrix ; (he pleaded that the teftator 
was bound to B. in a bond of 1000 /. penalty for a juft debtj 
and that he recovered judgment agalnft. her (defendant) upon 
fuch bondi and that (he had not aifets ultra. Replication, that 
the bond was not nude for a juft debt ; but on condition, that if 
the teftator would fuffer his wife, if (he died without iGixc by 
him, by deed or laft will in writing, to give and difpofe oT 500 /. 
to whom (he (hould appoint ; and, in cafe he or his executors 
ihould caufe it to be paid, that then, (5*^. And then fet forth 
* that the defendant had not made any fuch appointment, and that 
the judgment was fuifered to remain in force to defraud him of 
his juft debt, and then faid that the teftator left afTets. The de- 
fendant demurred, (hewing for caufe that it contained double 
matter, viz. fraud and aflets; but the plaintiff had judgment^ 
which was affirmed in error; for the condition of the bond 
pleaded was not broken ; the appointment fhould have been in 
the teftator's lifetime ; and, as to the allegation of it, it was not 
made a diftin£t defence, but was only by way of concIuGon from 
the firft part of the replication. JTard v. IFard, Trin. . 7 £!f 8.G. 2% 
Ciinn. 74* 

iivin.H^ , ^2. a. 8) Pleadings, Ne unques Executor, ne unquts 

adminiftered as Executor, &fr. 

T^EFENDANT had leave to plead ne unques executor and plern 
-*^ adminijlravit (no caufe being fliewn to the contrary). Ncw^ 
man v. Leach^ Executor^ Eaft. 29 G, 2. Barnes^ 3(T5. 

nVin.s45« (Z. a. 9) Pleadings in Adions by or againft Exe- 
{B)Vidt\tu cutors, &fr. Where there muft h^ Monftrans oi 
pifi!' *^* the Teftament or Letters of Adminiftration [a). 

Nor need I. jF a plaintiff be affignec of a Icafe affigned to him by an ad- ' 
rfV"^i^- miniftrator, he is not obliged- to make zprofert in curiam of 

fory noteT* ' ^^ letters of adminiftration. Per Lee^ C, J. in. Rajvlin/on V. Stone^ 

indorfed by MicL 20 G. 2. 3 JFi/f. 3. 

■n admioi- 

fttatiizi JRjwlIofon v. St*pe in IttOtf Micb, ao G, t. 3 Wilf* z*. ^ ' 
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fa tn adioB brougiit by an adxniniftrator himfelf) whofe power to fuc is founded upon the lettert of 
•^oiioiltration, it mud be alleged in the decUra'ion, that adminiflratiin was committed to him, and 
that thofe who granted it had ?. right to grinf it» wh'ch is maiter of (ubftati^e and rrjverfjble; but he 
who cJaims under aa adminiftrator has no fuch occifijoy becaufc he has not the fame in hit power uf 
cuftudy. lb. * 

2* The platntifF declared that the defendant was indebted to 
him as adminiftrator in 747 /.« for fo much money of Bengal^ by 
a certain judgment of the honorable the mayor's court at Calcutta^ 
adjudged and awarded to be paid by the defendant to the plain- 
tiff,- as adminiftrator of i/., for a certain demand of the plaintiff 
as Cich adminiftrator, which judgnient was in force, (5*^. ; and^ 
being fo indebted, the defendant afterwards, in confideration of 
the premifes, undertook to pay. The defendant demurred fpe« 
cialiy, and (hewed for caufe that there was no profert of the letters 
of adminiftration. But the court held, th^t pr^ert of the letters 
of adminiftration was unnecefTary, becaufe in this a£iion- the 
plaintiff* had no occaGon to have defcribed himfelf as adminiftrator. 
Crawford y* Whittall^ HU, 13 G. 3. Dougl. 4. {n. i}« 

(Z. a, 10) Pleadings- What fhall be faid to be an^ iiViim4^ 

AdmiflSon of Aflets [a). (fl)ifanex. 

ecu tor pay 
tnte^eft on a bo^d due from the teflator, it is not an admlflion of aHets* For tt would be unrcaf^oable 
that becaufe' the executor thought the demand juil» and had chofcn to pay a p;irt of a debt out of his 
own pocicet, he /hould bs liable for the whole debt ; or that becaufe having enough to pay the interefl', 
he fliould be thereby concluded to dtfpure alTets for the principal. Cleverly v. Brect and another, Mich. 
I 3 G. 3. cited /»rr Bu ler, J. 5 Term Rep B. R 8.— But Lord Mansfield faid. To b^ fure the Cvi- 
deoce eafes the ciedicor from proving afTeu, and throws the 9nmt on the otbei fide. ]b. (n. «)• 

z. Q brought debt upon a bond agalnft ^., as adminiftratrix, "^ 

*^* who fuffered judgment to go againft her, by default ; fhc 
makes her will and H, executor thereof, and dies \ and an aflion 
is (wrought t>n the judgment againft H.y fuggefting a devafiavit s 
if. pleads pUne admwiftravit of the goods of M. To prove a 
devafiavit the^ judgment by default was given in evidence at the 
trial ; and, whether it were evidence of a devajlavit^ was referved 
for the opinion of the court. After argument the court took time 
to confider, and afterwards gave judgment, that if an executor or 
adminiftrator fuffcr judgment to go by default, or confeiTion, and 
an a£lion be brought againft him on that judgment, fuggefting a 
devajlaviti he cannot plead pUne qdtnlniftravit ; for, by the con- 
feftion of the judgment or letting it go by default, he has admitted 
aflets to the amount of the demand. , And it is the fame if the 
a£tion on the judgment be againft the executor, or adminiftrator 
of an executor, or adminiftrator. And the plaintifF had judgment. 
ikelton V. HawHngy Executor, Wr. HiL G. 2. I H^ilf. 258. 

2. To debt on bond, of which the defendant craved oyer, Amciefub- 
and by which, as adminiftrator, he bound himfelf, his heirs, ^c. "|,^*^V^ 
to the* plainti(r,| with a condition, which (after reciting that the ^yan admi- 
plainti^ and defendant agreed to fubmit to arbitration certain miirator, is 
difputes between the plaintifF and the defcnda;it's inteftate,) was "*' °^ !^^^^ 
(or the performance of an award to be made concerning the of aOeu* 

N 4 matter 
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PeirfoD and matters aforefaidi and alfo concerning all other matters, accounts, 

Hcn^* Ad- ^^* ^^^^^^^ thcfaid parties or either of them. It then fct forth 

miaiftrator, ^H award, by which the defendant, as adminiftrator, was to pay 

Mich z certaiu fum of money, apd the parties were to execute genenj 

f Term Re * ^^^^^^^^ > ^^ ^^^ pleaded pUne adminiftravit^ and that at the time 

B.R. 6. of entering into the bond or afterwards he had no aflets* To 

this the plaintiff demurred generally ; and the court faid, there 

was no doubt but that the plea was bad ; for the entering into the 

bond amounted to an admiflion of aflets, and that he (hould npt 

afterwards be permitted to difpute it; that the bond was an 

undertaking to pay whateveir fum the arbitrator ihould award, 

without any regard to aflets. And, with rcfpeft to the releafes, 

which muft be expounded by the reft of the award, it would be 

fufficient for the defendant to give a releafe in the charaftcr of 

adminiftrator. Barry v. Riijb^ Eqft. 2^ G. 3. I Term Rep. 

3. Where an executor exhibited no inventory, and made pay- 
ments of the intereft of a legacy for feveral years, it was held in 
equity an admiflion o^ aflets to difcharge the principal, although 
a flugle inftance of payment of incereft is not. i Fe/. 75. 

4. So where an executor, who had not exhibited an inventory, 
bad paid all legacies but one without hefitation, he was held to 
have' admitted aflets for it likewife; for the not exhibiting an 
inventory, which every executor ought in a deficient eftate, is an 
imputation upon him, although not concluflve evidence of aflets | 
but the -paying all the reft without difficulty is the ftrongeft evi- 
dence again ft him. Orr v. Karnes^ 2 Vef^ 194. 

. 5. Debt againft the executor of M.^ upon a joint and feveral 
bond executed by Jl/. and two other perfons, as his fureties. 
The defendant pleaded that the bond was not the deed of Af., 
together with three other feparate pleas of payment at the day, 
and three other feparate pleas of payment after the day, by Mn 
and his fureties refpeflivelyt IflTues being joined upon thofe pleas, 
81 verdifi was found for the plaintiff upon all the iffues. It was 
determined by the whole court, that as the defendant had neglected 
to plead plene admimjlravit^ the pleas as they ftood were an ad- 
miflion of affets,'and operated as fuch in an a^ion on the judgr 
menr, in that caufe fuggpfting a devqftavit. £wing and etbers^ 
Executors v. Peters, Trin. 30 G. 3. 3 Term Rfp» B. iJ. 685. 



iirm.349. (Z, a. 11) What Plaintiff muft do on pUfie jidmU 
(«) FuiiXtt. - nijiravit pleaded (j). 

(Z. a« 5|, 

(B. b), pi. 2«— 'The feafon when the creditor niift afcertain whether or dot there be any tfleti b the 
executor's haode, it when the iHue of pUtu adm'mtfirav'a is tiied \ thtt queftion is fettled by the 
judgment given on fuch a plea. Per Lord Kenyoi)» C. J. in Mara v. Qjiin, 6 Term Rep. B. R, 5. 

Plaintiff had 1, 'T^HE plaintifF had pleaded plene adminf/lravit. Judgment 
obtained a 1 ^^ls regularly figned for not paying for the iflue ; but the 

judgqieat court^ Qn motion^ fee afide tl^ judgment on pavment of cofts. 



and permitted the plea to ftaiut* Olivant v. Zmv, HU. 6 G. 2. tgunfta de- 

pr^. R^. c. B. 234' • ^:^:z 

court on motion fet aiide the judgmeot oin payment of cofts, and permitted the defeftdajit to plead a 
gencjal flene admtiiftravitf but tcfufed to lee ber plead a fpepial plau adminjftravitm Crufe v. WiUiaqiSy 
Hii. 13 G. a. Praa. Rrg. O. B. 236. S.C. Barnes«ft6o. 

* 

2. To an a£Kon oi ajfum^tt the defendant pleaded judgment, s.c. Repi 
Bnd fevera] bond debts and articles entered into by the teftator, ^*"*P- 
particularly a bond to W.M. in the penalty^ of 53,000/. condi- ^*'**^'^'J* 
tioned for the payment of 26,500/- by inftalmcnts, all of which 
were pad and paid at teftator's death, except one of 5000 /• and an- 
other of 1500 /., the days of payment whereof were not come at 
the time of the plea ; (he alfo pleaded a bond to 71 W. in 
5000/., for the payment of 2500/. at a day before the death of 
the teftator ; and a like bond to D, C. in 3000/., conditioned for 
the payment of 1500/. at a day likewife pall ; and then concludes 
that (he has not more than logo A aflets to anfwer the'faid feveral 
fums by the faid feveral bonds, articles, and judgment, due and 
payable. To which the plaintiffs replied, that on the day of . 
exhibiting their bill (ht; had aflets beyond what would pay and 
fatisfy the faid feveral fums by the faid bonds, articles, and judg- 
ment due and payable, whereby (he could make (atisfa£lion to 
the plaintiffs. Iflue being joined, a fpecial verdidl found that 
the teftator, at his deceafe, was indebted to the plaintiffs ifi 
2B,993 ^* ^^' ' ^- > ^hat the aflets come to the hands of the 
defendant on the day of exhibiting the plaintiffs' bill were 
41,152/. 2/. 5^. ; that the money payable by the conditions of 
the faid three bonds, together with the penalties of all the other 
articles and the judgment pleaded by her, amounted to 21,1^82/. 
10/., which being dedu£led from the faid 41,152 /. 2 /. 5 i/., there 
remained the fum of 18,969/. I2x. 5 ^. That fhe had not aflets 
to difcharge the penalties of thofe three bonds, nor were they 
difcharged ; and that if the penalties on thofe. three bonds were 
not charges on the aflets, then they find for the plaintifl^s that fhe 
had aflets to fatisfy them to the amount of 18,969/. i2x. 5^. 
But if ihe penalties were charges upon the aflfets, then they find 
for the defendant. After feveral arguments, it was held by the 
court, that as to the bonds to T. W'. and Z>. C, they being for« > 
feited, the penalties were to be confidered as the debts in law 
and therefore that the defendant mud have allowance for thefe 
penalties. But that as to the bond to W^. M,, inafmuqh as the 
former inftalments were pkid, and the other two the time was 
not come for ; it (hould cover no more than was due, for the 
force of the bond was fufpended till the condition was broken, 
which appeared by the manner of plending it. Tie Bank of 
England y, Morice, HiL 9 G. 2. Str. 1028. 

3. Debt on bond againd the executors of the executrix of the 
obligor. Plea, pUne admintftravit prater 10/. , Replication, prays 
judgment of the 10/., and as to the refidue of the debt fays, that 
pu the day of fuing out the original writ tlie defendants had goods 

9f 
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of the obligor, at the time of his death, to the value of the reC- 

due of the fald debtj in their hands to be adminiflered, over and 

above the goods . confefTed, wherewith they might have fatisfied 

the plaintiff the reGdue of his faid debt, and concludes with an 

averment. The defendants moved to fet the replication aCde, 

alleging that the plaintiff ought to have accepted of the lo /. 

confeffed to be in the defendants' hands unadminiftered, and have 

prayed judgment of the fame, and of aflcts in futuro quando acci' 

derintj or have replied fingly that defendants had aiTets in their 

hands ultra^ and gone to iilue thereupon. But the court held 

the replication to be a good one in every refpcft, L^hjer v. 

Coward and another^ Executors^ ^c. Eafl, lo G. 3. 3 Wilf. 52. 

In debt on a 4. Lord Kenyan^ C* J. obferved, that it had occurred to him 

i***'?*""^ that the ordinary mode of entering up judgments of aflcts quando 

^n^ins'jis acciderinty was not correft j tor, as on the iflue of plene admi" 

executors, ntfiravit^ no evidence could be given of aflets after the writ fued 

!wf *"m* out, if the judgment were tQ affe£l aflets received after the judg- 

thTorigioar nicnt, there was an interval between the commencement of the 

maion, the a£iion and the judgment, in which, if the executor received any 

haS^l^Id ^^^'*> ^'^^y c°*^l^ "^^ ^^ taken at all. His lordfliip therefore 

fieneadmitd' thought that the judgment in fuch a cafe ought to be entered 

Jravitf and up in fuch a manner as to reach all aflTets received by the executor 

kad tikei'^ after the time of fuing out the writ. And AJbhurft, J. faid, that 

judgment of SIS the plea of plene adminiflravit was, that the executor haih not, 

future affeti fior had at the time of fuing out the writ, nor at any time fincc 

S^^i^! Lord ^"^^ ^"y aflets, fcTr., he faw no objedion to the plaintiff's rcply- 

MaosfieU ing to the latter pert of the plea, that the executor had alTets 

would not Cnce, £sV., if the faft were fo. Fide the cafe of Mara ?• ^«W| 

Sa'ntlff to- ^^*- 35 G. 3. 6 Term Rep. B. R. |o. 

give any evidence df rffe£ts come to the handa of tbe defendant before the judgment; for theplaiotiff 
has admitted that the defendant fu!ly admmiftered to that time; and th:re being no evidence of anj 
airets come to his bands hncc, the plamtiflF was nonfuited. fioll. Ni. Pri. 16$. cites Taylor v. Hdl- 
maa and another,' Sittings after Trinity, 1764. 

iiviiM^i- (2. a. 1 2) Pleadings by Executors or Adminiftrators. 
[IT,). Fraudulent {a). 

» 

Buiier, J. I. 'TO ajfumpfu for goods fold and delivered, the defendants 
Jh^' r"ff pleaded that the tefl:atrix in her lifetime borrowed of y. G- 

ooght*to * 2nd R. H, 240 /. which at her death remained unpaid 5 that they 
have relied recovered judgment in debt for the faid 240/., which judgment 
whith ***"** remained uiifatisfied i the like of another debt of 60/., and then 
pleaded to p^^^^ admitiiftraiut^ except to the value of 130/., which was not 
cover the fuflicient to fatisfy thofe judgments. To this the plaintiff replied, 
heiT the ^^^^ '^^'^ judgments were obtained by fraud, on which iffue was 
true debts, taken. On the trial it was admitted, that only 119/. los. wis 
vimI that the due upon the 6r(t demand, arid only 29/. 18 J. 61/. on the 
ilJcre'k^pt' ft<^o"^ 5 ^^^^t ^^'^^^^ w^rc fimple contra^ debts ; that the judg- 
on.foot^er ments were confcfled by the defendants ; and then they offered to 

JrdMdem to . prOV^I 



pruve^ that their having confefled them for double the fums due prevent ht« 
was merely a mifl:ak;p, which was known to the prefent plaintiff "coming, 
before he brought his a£lion ; and that he could hot be defrauded ^^^ ^l^^ 
by it, inafmuch as the amount of the real debts due to thofe what were 
creditors was more than fufficient to cxhauft the aflets. But the «^ l^"** 
judge, thinking that the faSs admitted precluded all further Jhcjudg!^ 
cfnquiry, and that on thefe pleadings the plaintiff was entitled to meota. au 
recover, the plaintiff had a verdift, which however was after:* ^ddd^**'^h 
ward^ fet afide ; for, as the plaintiff had thought proper to rely Jhe defend-, 
upon fraud generally, the court would examine into the circum- ^nis ought 
ftances, from which it appeared that there was no fraud in *^^*^*jjj. 
faft, nor could the court fay there was any in law. And leave fom$ «aUr 
was given ^o amend the pleadings and the former Judgments. ^^^ ^^ 
Pfafe V. Nay/er tsf Ox., Executrix^ ^c. Mich. 33 G. 3. 5 Term |^^g^ 
tifp% B» R. So. V 

2. Affum^tt oi> a promiffory note for 49/. 19/. .againft an 
adminiitrator ; who pleaded a retainer of 23 /. for a debt due to 
him from the inteftatei and a judgment at the fuit of A. B. for 7o/.» 
and nil ajfeis ultra. Replication, denying that the 23/. was juftly 
due, and as to the judgment, per fraudem. It was held by Lord 
Awyo/i, C. J., that if the jury believed either of the demands fet 
up by the defendant againft the inteftate's edate to be unfounded^ 
the plaintiff would be entitled to a verdid. Campion v. Bentley^ 
^dmini/lrator, (ffc. Eaft^ 35 G. 3. Efpin. Ni. Pri. Cafes^ 343. 

(Z#a, 14) Bond to the Ordinary. ii^njn* 

V 

I. ^HE fpiritual court may take a bond for a due adminiltra* 
^ tion where it is cum tejiamento annexe. Thefe adminiftrations 
are not within the flat. 21 //• 8. and therefore the bond refts as 
at common law, and is good as to compelling the payment of le- 
gacies, which is within the jurifdi^ion of the eccleCaftical court. 
folies V. Doeminiquej 2 Str. 1 137. 

2. A creditor has a right ex debiio juftitis^ as well as the next of 
Un, to fue upon an adminiftration bond in the name of the arch- 
bi(hop or ordinary. The name of the archbiihop is ufed officially, 
and therefore the granting leave to make ufe of it does not belong 
to him perfonaliy, but to the court* Archhijbop of Canterbury v» 
Houfe^ Covjp. 140, 

(2. a. 15) Diftribution. Compelled. How j and ijvin^. 

by what Court. 

A N edate pur autre vie is diftributable in equity, though not m 
the fpiritual court. 3 ITms. Rep, 101. Witter y. Witter, 
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yiVjn.3S9 ' (A* b) What Afis or Pleas of one (hall bind his 
■ Companion. 

X. TTHERE were three executors, one of whom gave a warrant 

^ of attorney to confefs a judgment againit himfeif and his 

(;o-executors, purfuant to which a judgment was entered againft 

all the executors de bonis teflatoris for the det)t, and againft him 

who gave the warrant de bonis prcpr Us for the cods. Upon motion 

to fet this adde it was held ill, for executors may plead different 

/ pleas, and that which is moft for the teftator's advantage (hall be 

received. This is eftopping the others from faying they are not 

iC^eculorSy and being without their knowleJge it may fubje£t them 

to a devaftavit for the paying of other debts. Elwell v. ^*ajb tf 

^/., Mich. 3 G. I. Sir. 20. / 

2- Executors fliall not be anfwerable for aflets which con^e to 
the handb of their companions, unlefs when they have joined in 
receipts, or done other joint adls. LittUbaUs v. Gofcoigne^ 3 Bro^ 
Cha. Caf, 73;. 

« 

iivm.36}. ^A. b, 2) Joint Executors ; inter fc. Renoedy for 

one againft the other, And Pleadings, 

IN ajfumpftt by A, and B.y the iird eight counts in the declaratioa 
were on promifes made by the teflacor, the lad count was on 
a promife by the defendant as' executor. To the former the de- 
fendant pleaded, that the tedator in his lifetime made his will, and 
thereof conftituted the defendant, and B.^ and three other perfons 
joint executors ; and as to the lad count, that that promife (if anj) 
was made by the defendant, together with B. and thofe three 
perfons, and not by the defendant alone. The plaintiiTs by their 
replication fay, that B. never proved the will of the teftator, nor 
took upon him. the burden of the execution thereof, nor in any 
manner ever accepted of the fuppofed appoihtment of him to be 
an executor, nor ever adminiftered as an executor of the faid te(la« 
tor. And as to the other plea, that the promife in the lad count 
was not made by the defendant, together with B. and the other 
three perfons, as In the plea alleged. To the replication to the 
fird plea there was a general demurrer, but the whole court held 
the replication to be a good anfwer to the plea, and the plaintiC 
had judgment. RawUnfon and another v. Shaw^ Exec^ior^ ^ 
30 G. 3. 3 Term Rep. B. R. 557. 



(A. b. 4) Joint Executors. Adions againft them jiv*"- 3^^- 
and Pleadings ; and Judgment ; how. 

P ROCESS againft two defendants, executors, and only one ferved; 
^ the court, on motion, ftayed the proceedings until the othtt 
fliould be ferved, or outlawed. WorUy v. Buli and another ^ Ex*- 
ecutorsj Trin. Si^^G.z. PraB. Rtg. C. B. 351. 

(A. b. 6) Joint Executors. Actions by them and "Vin^. 

Pleadings. 

I. J^ Recovered in Ireland in an a£tion of debt againft JT., and 
-^ * died. K fate facias quare executionem non iffued at the fuit 
of two furviving executors againft K.^ fuggeftitig the death of F,^ < 
to which K, pleaded payment, which was fuund againft him( 
and judgment was, that they (hould have execution. K. brought 
a writ of error, and only one of the executors appeared, who alone 
had fued out they^/.y^., and yet the court affirmed the judgment 
for both, and the adjudication was that both (hould recover. Upon 
which a writ of error was brought in the King's Bench here, and 
h was objeded, {int. aL) that ihtfci.fd. was prayed by one only^ 
though the writ of error was brought againft the two executors^ « 
and yet there was no fuggeftion that either of them was dead^ 
though only one of them appeared to it, and prayed the fci.fa. 
But judgment was affirmed; for ^fcLfa, quare executidnem non is 
only to bring the plaintiff in error in to affign errors* He comes 
in upon it, and affigns his errors, therefore he waived any obje£tiont 
and admitted the one executor to be fufficient to call upon him 
merely to alllgn errors. He might perhaps have moved to quafii 
it, but as he did not, he has waived the objeflion, and the court 
were not to prefume the other executor to be alive. Knox v« 
Co/lello, Mich. 6 G. 3. Burr. 1 7 89. 

2. If an adlion be brought by executors, all of them muft join, 
oiherwife it will be a defe£l in title. Where feveral are named 
executors, and one only proves the will and a£l$, that one is liable 
to an adion ; but he cannot (oc alone until the others have re- 
nounced. Per Bullery J. in Munt v. Stokes^ HiL 32 G. 3. 4 Term 
Rfp. B. R. 565. 

(A. b. 8) Where the Survivor (hall have the Surplus, l^Zhl2Z' 
and join or be joined in Adions with the Exe- 
cutor, ^c\ of the deceafed Co-executor. 

'• T H E cicclefiaftical law holds it neceflary in the cafe of two 
adminiftrators, to *come back to them, in cafe of death of 
one, for a probate ; though not fo in the cafe of executors. But 
the common law is oiherwife. Jacomby, Harw^od, 2 'V* 2^^- 

2. Bequeft 



1 

I 



I 
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i, Bcqucft of i^o/. to ^., the principal to be |}aid by tbeexe- 
tutors at ftich time and proportions as thejr pleafe. One executor 
died. The furvivor directs the principal to be paid at a certain 
time. It was argued, that this was not a good execution of the 
power, not being by both. Lord HarJivicie, C— ^I doubt of the 
rule infifted on, that one executor cannot execute in this cafe \ for 
the power is given to the executor of the perfonal eftate, as exe- 
cutor ; and there is no cafe where one executor's de^th decermioes 
the execution* ' If that executor had not difpofed of it, it would 
bave devolved on the court to have done fo« Flanders v. Clarify 
I Fff. 9. 

3. ,Perfons taking a refidue as executors, take as joint-tenants; 
and therefore if one die before feverance, his (hare furvives. The 
bequeft being to go equally among the executors, does not alone 
take it out of this rule. And although the parties joined in their 
anfwers, that they were tenants in common, that does not amount 
to a feverance by agreement, Frewen v. Rulfe^ 2 Bro. Cba. Cat 
420. 

Executors divide a part of the property, but lodge a fum in the 
funds to fecure an annuity. As to this they continue joint-tenaotSi 
and it (hall furvive.^ 

iivin^79. ^B, b) Judgment. In what Cafes it fliall be given 

iz^'Vi)' againft Executors, and how {a). 

pi. 4. 

J. l^OUR judgments were figned againft a defendant executor; 

" the'firft was after a verdift figned p9ft morlem deftnientis 
fecundumjlat,^ the fecond was an adion of debt upon the firit 
judgment, wherein plaintiff recovered debofiis teflatoru ; the third 
fuggefting a devajiavit, was a judgment de boms propriis i the fourth 
was an a6lion brought upon the third judgment, wherein the de- 
fendant was held to bail. The defendant had brought a writ of 
error, whereupon the fecond judgment was affirmed, and lay by 
till after the fourth judgment before (he made any complaint of 
irregularity or vexation, and without ever offering any fatisfaftion 
for the plaintiff's demand ; and then moved to fet afide two of the 
judgments with cofls, urging that a devajlavit might have been 
fuggcfted on the firft judgment, and that multiplying fo many fuiw 
was vexdtious and opprefRve. But the court held, that the pro- 
ceedings were warranted by law, and that if there was any hard- 
ship upon the defendant, it was occaGoncd by her (landing cot. 
BeUvood V. Chambers^ Exefutnx^ HiL t G, 2. Barnes^ 248. 

2. An aftiou of debt was brought againfjt an executrix in Jf«fi 
term 1791, and the plea which was of other judgments recovered, 
and pUne admini/lravit was of the fame term. Soon after the 
plaintiff cited the defendant in the fpiritual court to exhibit. an in- 
ventory, but he could not obtain an account until the 23d j^j 
1 793, which prevented the plaintiff from entering up his judgn»cnt 
until Mich, term 1793, when he entered up a judgment of aftts 
quando accidiriftU Afterwards he difcovered that certain sff^^ 
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Came to tKe defendant's hands between the time of pleading and 

entering up judgment, whereupon (after having brought zfci.fa.) 

he moved for leave to amend his judgment, by making it a judg«* 

ment of Alichaelmas 1 791 • And the wliole court were of opinion, 

that the judgment (hould be fo amended (^2). Mara \» ^in, (a) But it 

Executrix, Mich. 2 c G. 3. 6 Term Rep. B. R. 6. ^" »f^"- 

' -^ -? ^ wards ftated 

to the coort on affidjvit, that the defendant would be damnified if the rule were to ftand a$ pronounced 
by the 4oort, for that mher creditors on fimple contract debts had obtained judgments against her in the 
intftval between Michaelnnas term 1791 and Michaelmas term 179^, and that in fa^ (hi had paid 
- more than /he had received in the chataAer of executrix. On the other hand it was infiiled, that at 
tie p'ai'.tifT*! adion was on a bond after notice of this ff^cialty, the executrix ought not' tp have paid 
any dwbcs of an inferior nature. But the court faid, that as the plaintiff applied for a fa?Qur, thef 
OJfht only to graot it on condition that the executrix was not prejudiced by it» and that the executri* 
ou^ht, urder thefe circumftances, to be allowed all debts that flie might fairly have paid in the inter* 
val, whether they were, cr were not of an inferior nature. On which both parties agreed to refer the 
ICC unt to the Mailer, fubje^ to the dire^on before givea by the court, yuic 6 Term Rep* 
B. R. II. (n. a), 

(B. b. 2) . In what Cafes Scire Facias lies of Aflets "Vin.3gi> 

quando acciderint. , 

I. A Sci.Ja. upon a judgment in an a£lion of debt recovered by the 
^ plaint ifFagainft the defendant as executrix, after flating the 
proceedings in the former adlion, that the defendant there pleaded 
other judgments recovered, and plene adminifiravitj on which the 
plaintiff prayed, and the court adjudged that his debt (hould be 
levied of the goods and chattels of the feflator which (hould there- 
after come to the hands of the defendant, to be adminiftered after 
f3tisfa£tion of the other judgments, fs'i:.; proceeded to (late, that 
divers goods, isfc. of the teflator fufEcient to pay as well the other 
judgments as the plaintiflfs, had come to and were in the hands of 
the defendant, to b*? adminiftered, istc, {without faying that thefe 
goods had come to the defendant's hands Hnce his judgment,) and 
prayed execution againft the defendant to be levied of thofe goods 
according to the form and efFcft of the faid recovery,, i^c. The 
defendant pleaded {int. j/.), that after the plaintiff's judgment no 
goods, lie. of the ttftator had come to the defendant's hands to be 
admtniftered, tsfc. To which the plaintiff replied, that divers 
goods, kic. had come to the defendant's hands, ^c. (without add- 
ing, " (ince the former judgment,** Wr.). And the defendant 
demurred. The court were of opinion that the fci. fa. was wrong, 
bccaufe it did not purfue the terms of the judgment. It cannot 
be permitted to a creditor to litigate a fecond time that which has 
been once fettled between the parties either by a vcrdift, or by ad- 
mi ffion.. Mara v- ^w//2, Executrix, Mich. 35 G. 3. 6 Term Rep, 

2. Debt on a judgment againft defendants as executors, fug- 
geding a devajlavit. In the original a£tion the defendants had 
f\i^dcd plene aJmini/lravlt, and the plaintiff had taken judgment 
of future aflets quando acctderint. Lord Mansfield would not allow 
the plaintiff to give any evidence of effe£ls come to the hands of 

6 the 



the defendants before the judgment ; for the plaintiff had admitted 
that the defendapts fully adminiftered to that' time ; and there 
being no evidence of any afTeta come to their hands fince, the 
plaintiff was nonfuited. Taylor v. Holman^ at Guildhall fittings 
after Trin. 1764. Buller^i NL Pri. 169. 

» 

^'V'"^ 3^7 - (D. b) [Judgment.] In what Cafes it ihall be de 

bonis Teftatoris only. 

r 

After con- 'T'HE plaintiflP was leflee, ^and brought an afiion of covenant 

£deffauon» * againft the executors of the leflbr, and took judgment debonU 
wtrtofopU P^p^^i^' O^i error it was obje£led, that the judgment (hould have 
aionco been de bonis tefiatoris* A judgment in covenant againft the 
amend a executor ought to bind the cfFefts of the tcftator onlj^, even for a 
a!«afiift'«n breach of covenant in the time of the executors. Hob, 188. 
ftucator de Cro, Jacn 67 1. And it was admitted on the other fide> that the 
kutUpropriis judgment in this cafe ought to have been dc bonis te/latoris* Ck* 
II dilotd^ m^w// and others v. IFalier, HtL 8 C 3. Burr. 2154. 

nftatoriifi^ &c. et di bcms ^o^lU Ji noMf fyc* It was after a«writ of error nullo eft trratum pleaded, 
and afgvunent in the Excbequcr-chamber. It was fdid not to be an error in judgment of the court ifl 
point of law, but a mere miAake af the clerk. Short .v. Coffin Executoc^ Eaft. ix G. 3* fiurr. syjo. 

iivin. 389 ; (£• b) [Judgment.] Execution of it. 

I. For Executors. 

I. 'TpHE executor of a deceafed plaintiff may revive, but cannot 

* take out execution pending a writ of error. Wright v. 
Treweehfy Mich* 20 G. 2* Barnes^ 432. 

2, Upon a rule to (hew caufe why a trial (hould not be put off, 
it appeared that the a^iion was brought by an adminiftratory and 
that a fuit was depending in the fpirltual court for revoking the 
letters of adminiftration. But per cur. — There is no need to put 
off the trial, for if the plaintiff (hould proceed to ei^ecution, and 
the letters of adminiftration (liould be afterwards revok/^d, an 
audita querela yrould lie for the defendant. Kennedy v. Kennedy^ 
Trin. 27 6. 2. Sayer^ 99. 

iivin. 394» (G. b) Judgment [againft Executors, in what Cafes] 

de bonis Propriis. 

^ I. 'T^HE declaration was, that G. S. by his will bequeathed a k- 

* gacy of 50/. to the plaintiff; that he appointed the de- 
fendant his executrix \ that (he proved the will ; that goods and 
chattels came to her hands more than fu(Ecient to pay all the teih- 
tor's debts and legacies, by reafon whereof (he became liable to 
pay the legacy; and being fo liable, in oonfideration thereof, (he 
promifed to pay it. Th& is a declaration againft the defendant 

in 
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In hetd^n tight, and not^s executrix fo fiomtne, and the promSTe 
being in confideration of aflets which was held to be a fufiicient 
confideration (<i), the plaintiflFwas entitled to judgment ih honit {a)SedvUs 
prepriis. Hawkes isf Um. v. Saunders, HH. aa G. 3. Cowp. 280. ^^^^j^*' 

5 Term Rep. B* R. 690* Where it ^as held that no adion at law lies for a legacy* 

2. Where an afiion is brought againft a defendant m his own 
righti and not as executor ; that is, where the defendant is charged 
generally, and not named as executrix in th% beginning of the 
declaration, afterwards ftated to be liable as executrix, and the 
promife ftated to have been made bjr her as executrix, the plain- 
tiff cannot take judgment de bonis te/latoris. Hawkes ii Ux. v» 
Saunders f Hi J. 22 6. 3. Cowp. 289. 

(O. b) Where he ihall have the Surplus. nvin.407> ' 

1. npESTATOR gave a legacy to his daughter, and appointed 
*- his wife and two other perfons executors. It was ftated 
hj the court as a rule, that if there be any declaration thut exe- 
cutors are but truftees, or if they have particular legacies, 
the refidue (hall be confidered as undifpofed of; that, there had 
been cafes where the wife alone was appointed executrix, in which ' 

(he has been confidered to be entitled to the refidue. In this cafe 
the wife was not fingly, but two others were joined with her* 
The confequence is, that the furplus is undifpofed of, and that 
the children are entitled to two parts, and the widow to one. 
1 Ath. 16. Graydon v. Hicks^ Jan. 1739. 

2. Grii^^ X.A«iyd// gave feveral legacies to her children; and then 
direds 1 000 /• to be taken out of her partnerftiip ftock in trade, and 
fenled in ftri& fettleroent on her fon. The refidue of her partner-^ 
(hip ftock (he gave to a truftee, with very particular dire^ions as 
to the management in truft for the feparate ufe of her daughter 
Elizabeth Johnfton^ who was a fime covert, and appoints Mrs. 
Johnfton her executrix, but makes no difpofition of the furplus* 
This is not a kgacy, but an exception out of the legacy (he had 
given of the partiierlhip ftock to the fon, and does not exclude the 
executrix from the furplus* 2 Atk, 45* Nenuftead v. John/Ion f 
Julj 1740. 

3. Though, in this cafe, the executors had legacies, yet if it 
appears in proof that the teftatiix always declared, that the next' ^ 
of kin, who were the plaintiffs in this caufe, (hould have nothing, 
the executors (hall have the refidue* 2 Atk. 68. Nov. 17401 
Bra/bridge and others v, Woodroffe. 

4. The teftator gave the refidue of his real and perfonal eftnte 
unto his executrix, oitto her heirs, executors, adminiftrators^ orajjigns^ 
and appointed his fifter fole executrix. She died in the teftator's 
K^ime. The court held, that he died inteftate as to the refidue, 
and that it went amongft his next of kin* 2 Atk. 86. Stone v. 
Evans, December 1740. 

Vofc.lV. O 5. Teftator 
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f. Teftator made hU will, and thereby wilkd^'thaC a fufficienC 
part of his eftate in the county of Lincoln (hould be fold for the 
f^fmtfit of his debts, legacies, and funeral expences \ and then 
gave to Emma Mar/ball an annuity of 200/. to be raifed oat of his 
eftates in Norfolk. He tlien gave feveral fpccific legacies to the faid 
£mma MarJbaUy and appointed her and Dorothy n^aupre joint ex- 
ecutrixes of his wilh He afterwards added to his will a bequeft 
of all his pirfonal efiaie (not therein beforo^ devi/ed) to his executrixes, 
and re-executed it. . Queftion, Whether the perfonal eftate ihould 
in favour of the heir at law be applied in exoneration of the real? 
The court held, that the teftator bad ft»ewn a manlfeft intention 
in his will to exempt the perfonal eftate^ and that therefore the 
teal eftate ftiould not be exonerated. 2 jitk. 624. JValker v. 
Jachfon^July i^^^* 

6. General Fulteney by his will gives to Mrs. Watfon an annuity 
of 400 /^; and in the laft claufe gives her all hb houfehold goods 
and furniture, (three pidures excepted,) all his phte, linen, 
watches, jewels, and clothes whatfoever \ and declared her fole 
executrix. The fpecific bequefts to Mrs. Watfon exclude her from 
the refidue. 3 jItk, 227. June 1745, Southcot v. Watfon. 

7. A man made his wife and the defendant executors; having 
alfo given her feveral fpecific legacies, and made Ivr refiduary 
legatee ; and to the wife of the defendant a real eftate in fee. 
Teftator's wife dies in hi3 life. Defendant as furviving co-executor 
claimed whatever furplus of perfonal eftate there was, as having 
no legacy. And held entitled. 2 Fef \66. Wilfon v. /vo/, 
Feb. 1750- Vide 2 Vef 27. where two infants were made exe- 
cutors. Blinkhorn v. Feafl^ S. P. 

8. Teftatrix devifed all her nvorldly fitbfiance to Mary Lavemortf 

to be paid at 21, or marriage with confent of j or, in cafe 

ihe died before 21 or maniage as aforefaid, then all her worldly 

fubftance to ; then makes the defemdants executors. M^ 

Lovetnore dies under age and unmarried. The executors were 
confidered as truftees for the next of kin. 2 Vef. 496. Lord 
North and Guildford v. Purdon, July 1752. Vide 2 Vef 91. S. P. 
Nine executors had 300/. a-piece legacies; the refidue, which 
was devifed, but became lapfed, held to go to the next of kin. 
jimbL 769. Novem^ber 1777. Nicholls v. Crifp and others. 

10. A man dying poficffcd of le^ifehold property, which he 
orders to be fold and the money paid to a charity, which is prevented 
taking by the ftatute of mortmain, his executors to whom he had 
given ajegacy, as there was no next of kin, are truftees for the 
crown. I Bro» Cha. Rep. 201. Middleton v. Spicer^ March 

1783- 

1 1. Unequal legacies were given to the executors by their own 

names ; they (hall neverthelefs take the refidue. 1 Bro. Cba. Rtp* 

328^ Bowker \. Hunter J HiL 1783. 1 -Br^. 590. S. P. 

I2.-Thc teftator by his will defired his brother would be exc* 

cutor and truftee for his fifter and her children, but gave him 00 

legacj. He is a truftee as to the truft fund only, and takes the 

refidue 
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TtfiJae as executor. 2 Bre. Cha. Rep. 31. Battelej v. Windle^ 
1786. 

13. Whet'e an executor had three pounds z^jtzr for colle£lin^ 
rents, he was coniidered a trultee a6 to the refidue. 2 Bro. Cha. 
Rep. 156. March 1787. 

14. Perfons taking a retidue as executorl^, take as joiht tenants ; 
therefore if one die before feverartce, his (hare furvives. 2 fir^. 
Cba. Rep,. 22a Frenven dnd 9the)rs v. jP^^> ahd others j July 1787. 

15. Teftatrix by will made defendants trufteesj and ^ave them 
legacies ; bv codicil flie made them executor^) and ordered them 
to be paid for jouinies, and expence^. This (hews her intention 
to make th^m executors in tr\ift only. 2 Bro. Cha. Rep, 6344 
Dean v. Da/ton^ J^fy^l^9- 

16. In this cafe the reiidue was giveh to a perfon who died id 
the teftator's lifetime, by which it became lapfed t the executors^ 
though they had nO legacies^ are truftees for the hext of kin. 
3 Bro. Cha, Rep. 28. Bennet v. Batchehr^ December 1789. I Vef\ 

Jun. 63. S. C. 

17. Tcftator gives to defendant fibveral fpecific legacies if (he 
continued uiimarried ; but gives her a Turn of money fecured on A 
Market abfdlutely, and appoints her executrix. The refidue un- 
difpofed bf Ihali go to the next of kin, the parol evidence as to the 
teftatot*s intention being dpubcfuh Hornjbyy, Finch, 4 Bro. Cha. 
Rep, 239. yuly 1793. I Vef.jun. 344. S. G. 

18. The hufband gave the wife an eilate for life, and appointed 
her execuirixi but made no difpofition of the refidue. His Honor 
decreed the refidue to be divided amongft the nex.t of kin. 4 Bro* 
Cba. Rep. 326* Zottch y. Lambert, 1793- 

(Kb) Executor Truftee. His Powfer and Intereft. 'll^itH: 

I. A T lawi a legacy does not veil in the legatee till the execu- 
^ tor's affent \ but in equity, he will be decreed to deliver 
the rpeciiic legacies, being conGdered there as a bare truftee* 
a Ati. 77. Northey v. Northey^ J^ovetnber 1740. 

2. Neither refiduary nor fpecific legatees have any intereft with* 
but the aflcnt of the executor ; and unlefs fraud appear between 
an executor and aflignee, there is no inftance of an aflignment 
made by him, for a valuable confideration, being fet afide in equity. 
3 M. 240. Atead V. Lord Orrery, July 1745* 

3. Where two perfons are appointed executors, if one dies, the 
power is not determined, but furvivcs to the other, and he may 
aflcnt to a legacy. 3 Ati. 509. Flanders v. Clarke, ^^0^,1747. 
I Vef, 9. S. C. 

. 4. An executor, as he fues in autre droit, unlefs he has proved 
the teftator^s will, is not entitled to -bring a bill of interpleader 
till, ^ ftanding in his place^ he has made himfelf debtor. 3 jitt. 
^6, Mitchell v» Smart, February 1747, 

Oa 5. Each 
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5. Each executor has entire control of teftator's pcrfonal eftatei 
ma^ rcleafe, pay, or transfer without the other. So of one admi" 
jiifthitor« thou;;h formerlj queftioned. 2 Vef, 265. Jacomb v. 
JTarwoodf /Ipril 1 7 5 1 . 

6. The court will not dire£i ftioney to be paid out to an infant 
executrix, but will refer it to a Mafter to fee whether there are 
any debts, and legacies, and to confider of a maiutenance. 3 Bro* 
Cha. Rep. 195. Campari v. Campari^ December 1790* 

7. Executors divide a part of their teftator's property, biU lodge 
a fum in the funds for fecuring the payment of an annuity. As 
to this they are joint tenants, and upon the death of one it fball 
furvive. Balwyn r. John/on ^ 3 Bro. Cha. Rep, 455. 1792. 

8. Executor or admintftrator, where there are debts, may 
fell the teftator's term fpccificafly devifed ; and unlefs fraud is 
proved* the court will not relieve* 4 Bro, Cha. Rep. 125. Andrew 
T. U^rig/eji December 1792. 

9* Executors may difpofe of a leafe for years as aflets, notwith- 
Handing a provifo or covenant that tl^e leffee (hall not alien. It 
was faid by the Lord Chancellor, that he did not mean to fay, that 
a man might not by a claufe in his will provide, that in cafe of a 
devolution to executors, a leafe fliall not be alienable by them ; 
but it muft be very fpecial for that purpofe. x Fe/l jun. 295- 
Beers v- Hind^ May 1 791. 

tivin. 4>T. (X. b) ^dions by Executors of Executors. Or 

lz.^''iJ)l' againft them [a). And Pleadings. 

pi. i» 

I. "piEBT upon a bond by the executor of the furviving cxe- 
^^ cutor of the obligee ; and on error after a verdidJ it was 
obje£led, that it was not (hewn that the firft executors proved the 
will ; and if not, this executor could maintain no afiion, but it 
muft be brought by the adminiftiator cum tejlamenio annexe. Being 
after a verdi^, the court held it well enough, and affirmed the 
I judgment. Grade/l y. Tyfon, Mich. 13 G. i. Str, 716. 

2. Debt on bond again ft the executors of M. J.^ who was 
adminiftrator of Jf^. S. The bond being entered into by f^» S.j 
the defendant pleaded that M. J. fully adminiftered all theeffcS^ 
of W. S. which came to him in his lifetime, and that they have 
not any affets of W. S. in their hands. Replication, that M, J» 
at the time of his death, and the defendant at the commencement 
of the adion, had goods of fF. S^ to the value of the debt/ Ver- 
di£l for the plaintifF. But the judgment was afterwards anefted, 
the aftion not being maintainable at common law, becaufc that 
requires a reprefentation between the executors of M. J* ^^^ 
W. 8, the obligor. Nor was there any privity, fo/ there ought to 
have been taken out adminiftration de bonis non of the obligor by 
his adminiftrator- Neither would the ftatutes 30 Car. 2. r. 7. 4,^ 

5 'jr. 
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$JF.(fM. r. 24./ I2.(fl) fupport the aftion j for here is no W The for. 
devafimut alleged to be by the adrainiftrator of the obligor. °*jJ^,^"J,L 
Trivett V. Jefftries and othert^ Mich. 8 G. 2. C««/i. loi. to ihc charg- 

ing executors or adminiftrators of perfoni who, a» executors or adminiAraton in their own wrong, ftuA 
w«(le mt convert any goods, &c. of any perfon deceal'ed to their own ufe ; and the l4tter was made only 
to obviate a doubt whether the execurors or admUiiftratwt of fuch executors and admioiftsacors of right 
Aall be cbargtabU ox not, and to make them fo. 

(Y. b) What muft be firft applied to pay Debts and iivin.4i3> 

Legacies. 

I. TX/ HERE an executor is alfo a truilee for the payment of 
^^. debts, the afTets (hall be equitable and not lefsal, and the 
creditors paid pari pajfu. 2 Atk, 50. Lewin v. Oheley^ July 
1740. 

2. Teftator, who was the ceffui que truft of the real eftate) made 
a mortgage of it in fee, and devifed the equity of redemption to 
his fon and his heirs, fubje£t to the payment of debtSt and died 
indebted by bond and fimple contrafi. This being a mortgage of 
the whole inheritance, and nothing remaining in the mortgagor^ 
the bond creditor can have no preference, but muft be paid pari 
pajfu with other creditors. 2 Atk. 290. Plunket v. Penfon^ 
April 1742. 

3. A decree quod computet makes no variation as to an executor, 
for before .a final decree he may confefs a judgment, and it does 
not at alt;ilter the nature of the demand. 2 Atk. 385. Smith v. 
Hajkins StileSy Auguji 1742. 

4. AfTets defcended on the heir at law, muft be applied to the 
payQient of debts, before the lands, which are fpecificaliy devifed, 
can be charged. 3 Atk. 556. Powis v. Coriet, Auguji 1747* 

(Z. b) Equity. In what Cafes Executor or Ad- "V>»'4^g- 
miniftrator mud-be made a Party. 



I. A Bill for difcovery of afiets was difmiflTed, upon a plea 
^ the adminiftrator was not a party, though he were ii 



that 
„ infoi- 

Tcnt. 2 Atk. 51. AJburJl v. Eyre^ Eaji. 174Q. 

2. Where the representation is contefting in the ecclefiaftical 
court;, a bill may be filed for the difcovery of afiets againft thp heir, 
without making the adminiftrator a party. ^'lAtk.^i. Plunket 
V. PenfoHj EaJi. 1 740. 

3. In this cafe there were three obligors in a bond ; the plain- 
tiff, the obligee, had brought only one obligor before the courtv' 
and the reprefentative of another, but not of the third, the bill 
{Rating that he was dead infolvent. Objefbion for want of parties 
overruled. 3 Atk. 406. Afadox v. Jack/on^ Feb. 1746. 

4- Where the debt is a fpecialty, both the heir and the execu- 
tor ought to be parties. yAtk. 406. Modox v. Jackfon^ Feb. 

O 3 5. An 
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5. An executor, who ought to have been a co-phtntiffj was, 
made a defendant, apd the lor^ chancellor, for fome timci 
doubted whether he was entitled to his coils ; but at length 
ordered them to be paid to him. 3 Bro. CL Rep. 90. Bhunt v* 

Burrowt 1790-. 

6. A father by his will appoints an executor durante minon, 
atate of his daughter, and tftat (he (hould be executrix when (he 
came of age ; the daughter, turned of 21, was brought alone 
before the court, though i( appeared that the executor durante 
fttinore ataU had coUe^d the greateft part of the perfonal eltate. 
The court conGdered him to be a neceflary party. 2 Atk. 121. 
Glafs V. Oxeniattpy F(t. l74o» 



iiviii.a6 . (A. c) Decrees on Executors. 

I. TT7HERE the eClates of two teftators have been fo klendeck 
^^ as to create confufion, the executor of an executor (halt 
be cxcufed cods, notwithftanding he had aflcts enough to pay the 
plaintiff'^ debt. 2 Atk. 80. Sandys v. W^atfany Nov. 1 740. 

2. Mrs. P^gft by her will gives a legacy of 100 A to each of 
the three children of Mr. Phillips^ and makes the defendant her 
executor, leaving him the bulk of her eflate^ provided he pays the 
three legacies within a year after her death. Defendant within 
the time pays ^nto the children's hands their legacies ; the eldcft of 
them was 16 years old at the time, the next 14, and the youngelt 
nine ; their father embezzled the money. Lord Hardwlche held 
m firft, that as the executor made this payment to fave a forfeit* 
u^e of what he himfelf took under the will, he ought not to pay 
ijt over again ; but the next day doubting, he adyifcd a compro- 
^nife, 2 AA. 80. Phfllspjiy, Pa^et^ Nov. 1740. 

3. Where an executor had retained money of the teftator's for 
. a great length of time, the court made a perfonal decree againft 

tiim with intereft, and cods. 2 Ft/. 8$. Hafeley v. Chalomr^ Dec. 
1750. I Bro. Qk, Rep. 359. 375. S.P. " 
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'" ^*^' (B, c) Favored and indemnified or chareed. In 
what Cafes more or lefs in Equity than ellewhere. 

I. '^Otwithftandmir tcftato^ dircfted that his executors, for 
-*^^ any expences they (hould be pii^ to, (hould be allowed 
their cods out of his eflate \ yet^ as there wa$ a plain fraud in thi^ 
cafe in the executors, the co\irt decreed coft§ againft them. 
aJtl. 126. Hidev. Hajv/qodi J^eb, 1740. 

2. Though executory or adminiftrators, againft whom bills are 
filed Tor an account of aiTets, are not to pay cofts, yet they ihal^ 
not be allowed any ; becaufe they are fuppofed to reimbtirfe them: 
(^Ijes any charges or expences they may have been at on account 
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af the tdlator's or inteftate's eftate. !i Ath. loS. tLmphreysw. 

3* Where an executor fets up an improper defence, or is guilty 
of mifbehaviour, the court has ordered him to pay cods, i Vef. 
126. Reech v. Kennegal^ Oil. 1748. a T// 85. S.P. i Bro. 362. 

Dm p. 

4. Bill by plaint! flfsi as refiduary legatees, for an account of 
the perfonal clJLatc of Thomas R^ad^ pofllflcd by the defendants 
Truelove and More. Truelove^ after having pofleiTed affcts to the 
amount of 21 6/.| which he infilled was not received by him as 
executor, renounced adminiftratjon, and oo the fame day More 
proved the will. Afterwards TmeJove paid the 216/. to Alore ; 
aadj by ao authority from More^ received other part of the aflets 
to the amount of 466/., and paid the fame to More. Court hcid, 
that Truelo've (hould be charged with all the fubfequent receipts^ 
as executor, without decreeing againft More^ though More was not 
proved to be infolvcnt. JmbL 417^ Read v. Truehve^ Mny 1762. 

5. Executors drawing a joint note for property of their tcftator, 
and fuffering it to remain in the hands of a tradefman, both held 
liable, though one of them had done no otD«r afl in execution of 
the will. 2 Bro. Cb, Rep. 1 14. Sadler v. Hobbs^ 1786, 

6. In this cafe an executor, who had not brought an a£lion to 
recover a debt upon bond, was charged with the debt. And, as 
be had put the next of kin to prove their relationfhip, he was 
ordered to pay > cods. 2 Bro. 1^6. Lowfin v. Copeland^ March 
1787, 

7. Legacy of 4000/. left to A. on marrying with confent, and 
ti)l marriage intereil to be paid at 3/. per cent. The executrix 
lays out the money in the funds, and conveys to trudees in truft 
to pay the legacy, with 3 /. per cefU, intered, and to pay the fur- 
ious intereft to her ; this is not a good appropriation ; and the 
Hock having funk in value, the executrix's edate fliall make it 
good. 2 Bro. Ch. Rep. 231. Coopers. Douglas^ Jitiy 1787. 

8. The defendants, executors of the late Sir Crifp Gafcoynff 
keeping the tedatot*s money longer than the exigencies of his 
affairs required, ordered to pay intered. And the chancellor 
faid, that one executor fliould not be anfwerable for the fums 
come to the hands of another, unlefs they had done joint ads \ 
but that each diould be liable for the whole cods. 3 Bro. Ch* 
Rep. 73^ LittlehaJes v. Gafcoyne^ March 1 790. 

9. An executor ought not to keep tedator's money dead in his 
hands *, in this cafe, for fo doing, he was charged with intered 
and cods ; and the chancellor faid, if he had hid out the money 
in the 3 per cents, the court would have afhrmed the adK 3 Brop 
Ch. Rep. 433, Franklin v. Frith% 1792, I Vef.jun. 452. S»P. 

10. William Horatio Greefu was legatee of 500 A, payable at 
21, with intered at ^percent, till payabW. Defendant, the 
executrix, advanced more than the legacy before he came of age, 
by reimburfing the father-in-law of the infant, He. Infant came 
^i 3gC| 9Qd alBgncd over the legacy. E^cutrix charged with 

O^ the 



the If gacy> and 4 per cent, intercft from the time ^hen the infant 
came of age. i Vef. jun. 247., Davis v. Aufiin^ 1790- 

11. CofU were decreed of courfe againd executors, who were 
ordeied to pay intereft on account of a breach of truft. 1 Vef, 
Jan. 294." Seers v. /f/W, May 1 79 1. 

12. A co-executor, who proved, but never a£led, cannot be 
charged by receiving a bill by the pod, on account of the teftator's 
eftate, and fending it immediately to the aAing executor. 
% Vef.jun. 678. Baich^ v. Scott^ J79S* 

13. Teftator dire£ls that the bufmefs (hall be carried on by 
Edward Piftor. The executors permit him to get in the out- 
(landing debts. There being no direOions for that purpofe ia 
the will, ^he executors are liable.. 1 Anjlruiher^ 107. Piftory, 
Dunbar y Mich, 33 G. 3. 

j^vaM2». (C* ^) Allowances to Executors. 

I. A Pcrfon, who was executor under a will, was like wife a 
^^ creditor by note payable on demand ; the queftion was, 
Whether, as he could , not pofTibly make a demand of intereft 
upon himfelf, he (hould not be entitled to be allowed intereft \ 
but the court refufed him intereft, becaufe he may turn money 
to his own advantage, which is coming in by the teftator's afltts« 
2 Atk. 106. Adams y. Galcy Dec. 1740. 

2. In this cafe, though the defendants, who were executors, ^ 
failed in the point which they fubmitted to the court, yet, as it 
was only by way of fubmiinon, they were allowed their cofts. 

1 Vef.jun. 205. Rajbley v. Majiers^ 1790- 

3. Devife of annuity of 50/. to be purchafed by the executor, 
who, till the purchafe, was 'to pay the annuitant 40/. a-ycar; 
the executor^ inflead of purchafmg, paid 50/. a-year from the 
teftator^s rents. The annuitant entitled to 40 /. the firft year, 
and to 50/. a-year afterwards. And though the court might 
have charged executor with the over-payment from the eftate, 
the Mafter, on a general account, with juft allowances, cannot. 
1 Vef.jun, 29 r. Browne v. Spocner, 1791* 

"^'"•^35« {E. c) Where Executors or Adminiftrators are 

included, though not named. 

^AMUEL Towers, having two fons, George and Jamies TowerSt 
^ and two daughters, who were married, the one to plaintiff, 
Wiiliam Pickering, and the other to John Pickerings by his will 
gave his freehold eftate at Paddington to James Towers and his 
heirs, ffr'r. Anjl, after giving feveral legacies, he appointed 
IFilliam Pickering, James Towers, and John Pickering, to receive 
and pay the contents before mentioned. It was held by the ccdc- 
fiaftical court, upon litigation, thap William Pickering, waA James 

Toi»trs^ 



dBttmtott, 201 

T^wert, and John Pickeringj were properly appointed executors 

hj the above wordsj to receive snd pay the contents^ AmbL 364. 
Pickering and others v. Towers and others^ July 1758. 

Vide Toller's Law of Executors and Adminijlrators^ PrIP^* 
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(A) Witnefs. Who may be. "Vm- t. 

1. fNan indiflment for a rape upon tjie body of a child then 
^ little more than fix years old, Gilbert^ C. fi. refufed to admit 
ber as an evidence. 

2. Andln an indictment for an aflault with an intent to ravifli^ 
found againft the prifoner for the fame afty Raymond^ C. J. re- 
fufed her teftimony, though then of the age of feven years ; fay- 
ing, that it was fo determined in Steward's cafe, and that there 
was no difference between offences capital and lefler offences ia 
this reiipe£t« Rex v. Travers^ i Stra. 700. 

3. But on an indi£tment for afTaulting an infant of five, years 
of age with an intent to ravifli her, it was held that the child fliall 
be received as a witnefs if (he appear to have any notion of the 
obligation of an oath. And it was agreed by all the judges that 
a child of any age^ it (he were capable of didinguifhing between 
good and evil^ might be examined on oath. For repelling their 
evidence entirely is denying them the protection of the law. Bra^ 
tier^s cafiy 1% April 1779. BullerL. of N. P. 293. Leaches Cafes 
in Crown Law, 182. S. C. Powell's Cafe^ ib» 104. 

4. Infidels cannot be witneffes, 1. e. fuch as profefs no religion 
that can bind their confciences to fpeak truth. B. L. N. P. 292. 

5. An infidel pagan idolater may be a witnefs if fworn ac- 
cording to the cuflom and manner of his country. Ormichund v. 
Barker ^ in Cane* per Lord Chancellor , ajfijled by Lee, C. J, the Maf» 
ttr of the Rolls, the Lord Chief Baron, and Burnett, J. I Wilf. 84. . 
lifrf. 19. 

6. A Mahometan may be a witnefs^ and fworn upon the Koran. 
At Council, prefent the two Chief Ju/lices, Fachina v. Sabine, 2 Stra. 
X104. 

7* By the opinion of the twelve judges a Mahometan may be 
fworn on the Koran in a profecution for a capital offence, john 
Morgan's cafe. Leach's Crown Cafes y 58. 

8. In objeding to the competency of a witntfs, the proper 
<)ue(lion is, not| Whether he believes in Jefus Chrill or the Holy 
Gofpels? but, *< Whether he believes in God, the obligation of an 
" oath| and a future (late of rewards and punilhments ?" Per 
duller, J, Rex r. Taylor, Peake's Nu Pri. Ca. 1 1. 

9. If 
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q. If he docs not fo believe he caanot be examtned. UHjiUt 
ifife^ Leach* i Crown Caf, 337, 

10. One John King a money -broker was called as a witnefs for 
the profecution on an indidment under 17 G. 3. e. 26. for takiog 
'more than 10 x. per cent, procuration-money on the fale of an ao- 
nutty. He admitted that he was born a Jew, and had never 
fprm^lly renounced the tenets of that religion, or had been bap* 
tifed or admitted into the Chriftian church ; being fwom on the 
New Teilament, and an objefiion nfiade to his tcilimony on that 
account, Lord ICenyon^ C. Jf received it ; K. afllerting that he con- 
See Mf. fidered himfelf a member of the eftabliflied religion, and bound 
IC a). lyj its precepts. Rex v. Giiham^ i Efpin. Ni. PH. Ca. 285. 

11. In an indi£kment, for grand larceny a man mutus etfuriut 
a nativitate was bolden an admiifible Mr}tnef3, his fider fwearicg 
on the voir dire that (he and her brother had for a feries of years 
been envbled to undetllaud each other by certain arbitrary figns 
and motions which time and neceflity had invented between them ; 
that (he believed he had a perfe6t knowledge of the tenets of 
Chriftianity, and was certain (he could communicate to him true 
potions of the moral and religious nature of an oath, and of the 
temporal danger of perjury. John Rti/lon^s cafe^ Lfofb^ Cro, L, 
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»*^°' >• (B) Witneflcs. Who. Feme in the Cafe of her 

Baron^ or Earon in Cafe of his Feme. 
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P^. pi. 7. X. TN an a£|Lion for wages earned by the plaintiff's wife, from 
F^' 'o- ^ the defendant's, intcftate, Lee^ C. J. would not allow the 

wife's owning the receipt of 20 /. to be given in evidence againft 
the hufband. HqUy. Hill U l/ir. Adminiflraf. 2 &tr. 1094. 

2. Defendant in the adion afligned fpr error that the phintiff 
died before judgment, iand to prove it Pratt ^ C. J. allowed him 
to call the wife of the plaSntifF. Dale v. John/on^ x Sir, 568. 
But the repprter makes a quarf^ for it i^ begging the queftion to 
be tried. 

3. On lndi£lment againft the hufband for an afTault upon the 
wife, Haymondj C. J. allowed her to be a gobd witnefs for the 
king. Rex v. Azirey i Su\ 633. 

4. The wife is always permitted to fwear the peace againft her 
hulband, and her affidavit has been admhted to be read for an 
information againft the hufband for an attempt to take her awa^ 
by force, after articles of feparation ; and it would be ftrange to 
admit her to be a witnefs to ground a profecution upon, and not 
afterwards to be a witnefs upon the trial. B* L* N, P. 287. 

5. On an indi£lment for a Joint aflfault, the wife of one der 
fendant was refufed as a witnefs for the other; it being impofltble 
to feparate the cafes of the two defendants in the account to be 
given of the tranfadlion, Rix v. Frederick and Traej^ coraa^ 
Iffff C. T. 2 Str. 19^5. 

<?. Aftioa 
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6. A Aton agaioft a daughter's hufband for her wedding clothes, 
pefence that the goods were furniflied on the father's credit. The 
niother, who was prefent at the chuGng.the j^oodSf was called to 
charge her hufband, and aUowed. Per Kttig, C. J. de Cr B. 
WiUwms V. Johnfon^ I &r. 504. 

7. Declaration of the wife, that (he agreed to pay fo much a Antf^T^.%^ 
week for nuriing a child, good evidence to change the hufband. 

This being a matter ufually tranfa£led by women. Car. Pratt^ 
C.J. I Str. 527. 

8. But in trefpafs for taking dung, on the crofs examination of 
a witnefs, a queftion was afked tending to (hew that the plaintiff's 
wife had acknowledged that the dung had been fold by the plain- 
tilF to the defendant. The queftion was objected to, as it was 
making the wife evidence againft the hulband. Nares^ J. was of 
that opinion, and rejefted the evidence. Kerjlake v. Shepberd^ 
Exeter Lent AJf. 1 780, 2 Rfpin. Ni. Pri. 722. 

9. And in an adlion on a promiffory note, brought by hufband 
and wife in right of the wife, who was an executrix, it was held by 
fhompferiy Baron, at the trial, and afterwards in B. R*t that no 
declarations of the wife can be given in evidence by the defendant; 
f( r the hufband being one of the plaintiffs on the record, has an 
intereft in the caufe, and that cannot be prejudiced by any a£t or 
by the evidence of his wife, and it is immaterial that his right is 
jure uxoris. ^Iban {ff Ux, and Rafc/jfe if I/x., Executrixes of 
Stud V. Pritchett, 6 Term Rep. j3- Rf 68o. 

10 A6^ion for goods fold and delivered, flea ffon affumpftt and Amt^jiuu 
w« ojjumpftt infra fex annos. Plaintiff relied on a new promife ^ 7» 
within fix years, made by defendant's wife, who managed the 
buGnefs, and generally gave orders and paid for goods. Held^ 
Buller^ J. tliat the promife was binding on defendant, and took 
the cafe out of the ftatpte ; and that the promife of any fervant 
or agent intruded by defendant to tranfa£l bufinefs for himt 
would have the fame effcd. Palethorp v. Fumijb, Efpin. Ni. Prj. 
^/ 5 1 1, n. Sit. at Weftm. aft. Trin. 23 G. 3. 

11. The wife of a bankrupt by 5 G. 2. may be examined by 
the commiffiouers touching hb elta(e, b^t not touching his 
bankruptcy. 

12. A£lion by plaintiff as a feme fole, for goods fold and deli- 
vered. The defendant called the hufband as a witnefs to prove 
that (he was a married woman. But the court of K. B. granted 
* new trial. BentUy v. Cwke^ Tr. 24 G. 3. 2 Term Rep. 

13* The evidence of a wife (hall not be admitted (though in a 
collateral eafe), where it tends to criminate the hufband, and might 
ifad to his being charged with a crime. Rex v. Inhabitants of 
Cliviger, 2 Term Rep. B. R. 265. 

i4« Where a wife entertains an hope that the convi^ion of 
the prifoner a{;ainft whom (he is called, will tend to procure the 
prdon of her hufband, previoufly convidled, it does not render 
y^^ an incompetent witnefs, though it goes very ftrongly to her 
fredit. Rudd's cafe, Leach Cr. Law Caf 123. 
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* 15. In cafes of High treafon, it has been faid that a wife liull 

be admitted againft her hufband, becaufe the tie of allegianaU 

more obligatory than any other. B. X. JV. P. 2S6, 

itf. In an adiion for a malicious profecution, the defendant 

was willing his wife (hould be examined, but ihe was rejeded. 

Per Hardwich, C. J. Barker v. Dixies B. R. temp. H. 252. 

1 7. An adion by the executrix of a furnving truflae under the 

' marriage fettlement of T. JL (by which certain houfehold goods 

were fettled to the feparate ufe of Z.'s wife) being brought againft 

the (heriflF to recover back the value of fome of thofe articles which 

had been fold under an execution againfl: T. L. the hufband : The 

hufl>and was called to prove the identity of the goods, and admitted 

at the trial, as he caihe to fpeak againft his own intereft ; fince, 

if thefe goods could not be taken to pay his debt he would be 

liable, if they could he will be difcharged. But the court on 

See ^^. motion granted a new trial. For it is now a fettled principle of 

(^)*^ law, that hufbands and wives cannot in any cafe be admitted as 

^re Ym/C^^ witneflcs . either for or againft each other. Daw v. Dinwoodjy 

biDdaod 4 Term Rep, B, R» 678. See antef pL 9* 

wife are ad- 

■uffible evidcBGc td dirprovt the f»Ct of marriage, fee f^, this title, verbo Legitimacjr. 

i8. In an a£tion for crim. con. the confeflion of the wife will 
be no evidence againft the defendant, but a difcourfe between 
her and the defendant is. So letters written to her by the defend- 
ant may be read as evidence againft him, but her letters te him will 
te m evidence for him, Bakerv. Morleyy Guildhall^ '739* BuH,L 
N. P. 28. 

19. But in a (imllar a£lion Lord Kertyon, C. J. held, that letters 
of the wife to the defendant, written before the time when the 
criminal fa£):s of the cafe had been proved to have been committed, 
were admifTible evidence for him to prove that Qie had enticed 
him into the connexion. Ff/am v. Faucett, 2 Efpin, Ni»Pri 
Caf. 562. 



«vm^ (C) Witnefles. Who. Perfons interefted hj 

Accident. 

See^. I. *T^ HE plaintiff was adminlftrator de bonis non of the obligce^^ 
^^}[^\l' a bond, and the only furviving witnefs to it. In debt upon 

pi. I. it, and nop ejifaclum pleaded. Proof of the bond by a perfon 

(A. b), fwearing to the hand-writing of the adminiftrator was held fuffi- 
p». 301 *c« cicnt. Godfrey v. Norris^ cor. Parker, C. J. i Str. 34. 

2, So if he be the executor, i P. Wms. 289. and in Swirt^* 
Bell, 5 Term Rep, B. R. 372. . 

3. But in an aclion on a bond given to indemnify a townftip 

agifnft the charge of a baftard child, when the only fubfcribing 

witnefs was at the time of the execution and continued^ to be 

«* a payer of the townfliip/' and was admitted to prove the ex^ 

cution, the court ou a motion for a new trial was of opinion that 

the 
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tlie fubfcrtbing witnefs being interefted as well at the time of his 
atteftatioD, as at the trial, could neither be examined himfelf, nor 
would proof of his hand-writing be fufficient. But it appearing 
that the hand-writing of the obligor had been alfo proved, the 
court refufed the motion. Swire v. A//, 5 Term Rep, B. R. 21^* 
4. On an ifliie out of Chancery, one of the witnefTes after his 
depofition taken became interefted, and confefling it upon the voir 
dire was reje£ted. Pratt, C. J. alfo refufed to hear his depofitions SeJvide 
read, on the authority of Till^*s cafe. Salt. 286. Baker v. Lord ^g^'^"^ 
Fairfax, I Str. lOl. 

(D) Trial. Witnefles. What Perfons may be as '^^'"- ^' 
Executors, Truftees, Guardians, &fr. (c)!t\ 5, 

t. A CTION of aflault by an infant, who declared /^ ^2/jr(fi- 
^^ anum. To prove that his witnefs was the promoter of th^ 
caufe, and at the expence of it, King^ C. J. admitted the defend- 
ant to give the guardian's declaration in evidence, he being a per- . 
foD liable to cofts. James v. Hatfield, 1 Str. 548. Ante, (B}« 

2« In an a£lion by an infant, the wife of the prochein amy was 
allowed as a good witnefs. By Pratt, C. J. Dennifon v. Spur/ing, 
I Sir. 506. 

3* But the prochein amy is not. Hopkins v. Neale iff ah Per 
Lord Hardwicke, C. J. 2 Str. 1026. Caf. temp. Hard. 202. S. C. 
And the defendant's guardian upon record would not be allowed 
by Chief J uft ice King, Clutterbuck v. Lord Huntingtower. lb. 

4. A truftee may be a witnefs without releafing. Trial at bar« 
Hoit v. Tyrre/, l Barnard. 12- S. P. Withnell y. Gartham, Sitt. 
Eaji. 35 G. 3. cor. Lord Kenyan ^ C. J. Efp. N. P. C. 324. 

5. A grantee, where he appears to be a bare truftee, is a good 
witnefs to prove the execution of a deed to himfelf. i P. 
W'ms. 290. 

6. An executor in truft to fell lands for payment of debts, witl\ See^.(F), 
a legacy to himfelf, and who has a£led, may be a witnefs to prove P^ >7- 

the teftator's fanity, if he has releafed his legacy, although he is 
liable to adiions. Lowe v. JolUJe, i Blackjl. Rep. 365. 

7* So wherever he takes no beneficial intereft, although he has 
adcd. Goodtitle, leflce of Fonvler v. Welford, Dougl. 134. 

8. An executor who is a devifee of a reverfionary intereft in a 
copyhold part of the eftate devifed, may be examined to the tefta- 
tor's fanity if he furrender to the ufe of the heir, though the latter 
refufes to accept it. lb. 

(F) Witnefles. Who may be. Perfons interefted. "^'"-^y 

i. INDICTMENT for an aflault. The profecutor's having laid a 
^ wager that he would convi£l the defendant, goes only to his 
ctcdit, and not to his competency. Rex v. Fox^ cor. Raym. C. J. ^^* laVia, 
I Str. 6c2. "'• P*' *®* 

^ ^ 2. Per "^''' 
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1. Per Lord MsnsfieJd, S. P/ln Daeojia v. Jones^ Covit, jjiS. 

3* The profecutrix gave the defendant a note> whicn' he pro^ 
mifed not to put in fuit againft her, but to take it of a debtor of 
the profecutrix's ; notwithftanding wliich he fued her. She 
filed a bill for an injun£lion; and ne denied any fiich agreemeot 
in his anfwer. On an indictment for perjury for this denial, the 
profecutrix was called a$ a v^itnefs. But Lord Hardwicke, C. J. 
ruledi that (he could not be ^ witnefs. Rex v. Nunez, 2 Sir. 1043; 
£. R. temp. H. 25!. Muller^s L. N. P. 2^8. 

4. On an indi£tment for perjury, in evidence given at the trial 
of an eje£lment, Lee^ C. J. refufed to let any of the defendants in 
cje£tnient, againft whom the verdi£); was given, be examined as 

" witnefles for the prbfecdtion; aiild it was faid (o haVe been h 
ruled in conference with all the judges in Rex v. NewenSf 4 G. i. 
Rex V. Elh'Sf i Sir. 1 104. 

5. In an indidtment for perjury, committed as a witnefs in a 
caufe. Lord Kenyan^ C. }. ruled, that the defendclnc in that aQion, 
againft whom the verdidl went in confequence of fuch teftimony, 
was not ati admifllble witnefs, he not having paid the debt and eojls ; 
and this although the bail in the original adlion were fixed, to 
whom he muft at all events be liable. Becaufe, if the prefent 

tetlfoRex defendant (hould be convi£ted on the indictment, equity would 
^. Dalby,^ relieve againft the judgment. Rexv* Eden, E/pinaJi Ca. ziNi. 

6. But when defendant was indiCted for perjury, cotnmitted 
In an anfwer to an allegation in the prerogative court, by which 
he denied the validity of a Will, which was eftabliflied notwith- 
ftindiug, and the decree affirmed by the delegates ; the party 
fucceeding Was held a competent witnefs, becaufe the decrcd 
being in her favour (he had no intereft in the event of the proft* 
cution. Rex ^. D\ Farias PeaWs Ni, Pri. Ca, 104. 

7. On .an indictment for perjury, as a witnefs in a fuit in 
equity relative to defrauding one W". of looA, W., who profc- 
cuted, offered himfelf as a witnefs, and Lee^ 6. J. received him, 
but declared he would give no opinion except obferving, that id 
Rex v. Nunez the fuit wab then depending, but here it feemed at 
an end. But there being no other witnefs to contradiA the de* 
fendant's examination, he was acquitted, and the point not 
fettled. Rex v. B rough ton, 2 Str. 1229. 

8. In an indi£tment for perjury, committed in an anfwer 
in Chancer^, Lord Kenyan held it no objeAion to the com- 
petency pf a witnefs on the part of th^ profecution that in her 
anfwer to a crofs bill filed by the defendant (he had fwom the 
fame fa£t that (he was to prove on the indiftment. Rex t. PefjSf 
Pealis Ni. Pri. Ca. 13 a. 

9* In an- information againft defendant, under 17 G* 2. 
r. 40* yi io.| for having naval ftores in his pofTeflion contrary to 
9 fa* 10 ?^. 3» f. 41. Though the ftatutc 17 G. 2. leaves an 
option in the judge either to fine or infli£t corporal punifhment, 
if a witnefs expels a (hare of the fine, and refufes to releafe itif 
he is iucompetentt Sitt, for. liOrd Kenjon, Q. J. W. 34 G- ^« 



Rex ▼. Btaclman^ X Efpinajfe Ca. at Ni. Pri. 96. Sec alfo R^x ^i 
Banisy U, 14. 

10. But in an indi^iment for concealing naval ftores, under this * 
(latutet when the competency of the informer was objeded to s 
Per Lord Kinyon^ C. J. — ** I have looked into the ad of parlia- 
'< ment and think that no obje£tion can be taken on account of 
<< his being entitled to a moiety of the penalty ; for the court 
'< may order a corporal puni(hment, and are not obliged to inflift 
<< any pecuniary penalty whatever, and non confiai that they will 
<* do fo« I mention this once for all, that no fuch objections 
<< may in future be taken/' And defendant was convicted. 
Kex V. CoUy Sitt. cor. Lord Kenyan^ C. J. after Trin, Term^ 
340.3, Peake's Ni. Pri. Ca. 2^^. S. C. i E/pifiafe Ni. Pri. 
Ca, 169. 

11. In an indt£tment againft a Roman Catholic pried for af- 
Gfting in celebrating mafs, the profecutor was produced as a 
vitnefs, but was objeded to, a reward being given to any perfoA 
who ihaU convi£t a popifli bifhop or prielt of that offence; Lord 
Mansfield over-ruled the objedlion, and faid it was the conftant 
pradice to admit the profecutors on an indidlment for a highway 
robbery, though they are entitled to the reward. Rex v. Dyhtfe^ 
Trin. 7 G. 3. Onjl. Ni. Pri, 257. 

12. Convif^ion for deer (lealiiig quafhcd ; the informer, who Ncui Cat 
is entitled to part of the penalty, being the witnefs. Rex v. J""""?* ▼• 
Tilly, I Str.2l6. rMj''„4. 

11 Vio 41. (F. a)ipl. 7. it eurtra. ^^t fee many cafes cited in the 3d edit, of Stn. which accoid wiu 
K. T. Tilly. 

13. In a qui tarn a£lion on the ftatute of ufury, Raymond^ C. J. 
itfufed to let the party to the contrad be a witnefs to prove the 
re-payment of the money. Sbank qui tarn v. Paine^ i Str. 633. 

14. But in a late cafe, in which all the former refolutions 
were thoroughly confidered^ the court held, that a perfon who 
borrowed money on a pawn, was a good witnefs in an a£lion for' 
ufury againft a pawn-broker, though the payment of the money 
borrowed was proved by no other perfon but himfelf. For the 
judgment in this a6iion could not be given in evidence in an 
adion againft him for the money lent. Abrahams qui tarn v. Butin^ 
4 Burr. 1251. Buller's L. N. P. 288. 

15. In Abrahams v. Bunn the money was advanced upon a 
pawn of twice the value of the fum lent, fo that the borrower 
would have fpoken againft his own intereft if he had fworn th.it 
the money was repaid and the pawn reftored, when it had not. 
But ii) ati a^lion for ufury, where the borrower paid the money by 
drafta upon his banker, he was held a competent witnefs to prove 
that fa£^, and all the other circumftances of the cafe. Smith qui 
tarn V. Prager^ 7 Term Rep. 60. 2 Efpinajfe Ni, Pri. Caf 486. 

16. After the riots in 1 780 a reward was offered by government 
for the apprehenfion and convi£tion of any of the rioters, and it 
Was fubmitted to the twelve judges^ whether perfuas thus intereft^d 
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in the convi£lion of the criminals were admiflible witnefles againft 

them, who unanimoufly agteed that the teftimony of witnefies 

who were entitled to and claimed the reward, was admiffible not- 

withftanding that intereft : and they mentioned the cafe of rob- 

bery, where not only reftitution of the ftolen goods but the title 

to the parliamentary reward depended upon the convi Aion of the 

offenders \ and the cafes of witnefies entitled to rewards from the 

•SiciA orig. Bank, Po(t- Office, and other public * places \ and yet thefe rewards 

have never been confidered as giving fuch an intereft as woald 

^deftroy the competency of the witnefs. LeacVs Cr$vmLavf 

Cqf, 259. (n. a.) See alfo On/law* j Nu Fri. 25 1 « 

9et0nte, 1 7* The ouly witnefs who proved a codicil (ubfequent to t 

(D], pi. 5. fecond will fetting up again a firft one, had adminiftcred under 

the firft will, as agent to the executor, or as executor defw torti 

and was therefore liable to a£lions. The majority of adjands to 

the court of delegates, together with Lord Chancellor HardwdUj 

held, that the obje^ion went only to his credit. BaiiU v« U^ilfoHf 

4 Burr. 2254. 

18. Where there were three obligors, and the a£lion broaght 
againft one of them only, the other obligor was allowed to be a 
witnefs to prove the execution of the bond by the defendant. 
PerKingy C. J. on conference with Tracy and Dormer^ jufticcs, 
Lockhart'S. Graham j I Sir. 35. 

f 9. A fecurity by bond in the eccleGaftical court for doe ad- 
minift ration of an inteftate's effects, is a competent witnefs for 
the adminiftrator; for the bare pc^bility of an adion is no 
obje£lion. Carter v. Pearce^ AdminlftratriXy i Tirr»l» i?^* 

B» R* s 64* 

20. So the creditor of the adminiftrator is a good evidence to 
the fame purpofe. Bf. 

21. Bail cannot be evidence for the principal ; forj if t rerdifi 
be given againft him, they are immediately anfwerable. C^^ 
T. Pearciy I Term Rep. B. R. 164. Teung v. Woody Barnes^ 6^* 

22. In ajfumpftt on a bill of exchange, the defendant's bail to 
the (heriflF was called as a witnefs for him ; held that the xs^xxt 
produaion of the bail-bond to the (herifFdid not eftabliih that the 
witnefs had been bail above which would render him inadmim- 
ble, Gnce it was not an inference of courfe- But it appearing bf 
another rule of court, that an attachment had iffued againft t^^ 
IherifF in that caufe, which had been fet afide.on payment ol 
cqfts, and the attachment to ftand as a fecurity. Lord Kinjsn^ C /• 
was of opinion, that this rendered him incompetent, for thelhenii 
might be called upon under it to pay the debt, and would tbeo 
have his remedy^ againft the witneft on the bail-bond. P'^M^' 
Von Efchj 2 Efpin, 60J. 

23. in affumpftt againft an adminiftrator, who pleads a judg* 
ment recovered and nil affets ultra. Replication per fi^: 
The party who obtained the judgment is not an admiffible witnc» 
for the executor to prove it given for a ^iwr /V#'dcbt« For /^ 



Myre^ C. J.— tte is interefted \n the cveht of the trial, fincc, by 
cltabliihing the validity of his debt^ he makes good his priority ot 
claim to be paid out of the iateftate's afiets* Campion v. Benilej^ 
I Efpim. NL Pri. Ca. 343. 

24. AJfumpftt for work and labour, lit. agaioft the defendant* P^. pi. 73* 
The a£iion was broug}it for money advanced and fervices per* 
formed at the requeft of the defendant in fupporting the interefts 

of Mr. Peachy who was candidate at an eleAion for members of 
parliament. One who had given a general bond to Peach for the 

Eayment of money, which it was underftood between them was to 
e applied towards indemnifying him from the expences of the 
eleAioii, is not a competent witnefs for the defendant in this 
a£lion. Tnlawitey v. Thomas^ C. B. I H. Blackft. Rep. 303. 

25. A perfon who has (bid the inheritance without any cpve** 
nant for a good title or warranty, may be a witnefs to prove the 
title of the vendee* Bu/hj v. Greenjlate^ coram Pratt^ C. J« 
I Str. 445* 

26. In ejedment againft the landlord, who is fet up to defend 
Inftead of the tenant in pofleflion, the latter cannot be called as a 
witnefs to prove his landlord'^'poflefliony'for it would be fwearin^ 
to fupport his own pofleflion. Doe v. Williams^ Cowp. 621. Viae 
alfo Bourne v. Turner^ i Str. 632* 

27. If two perfons are contending for the pofleffion who are to 
pay rents in diflerent rights, there the landlord could not be ad-« 
mitted a witnefs in an eie£);ment. Per Buller^ J. Bell y. Har» 
^vo§Jf 3 Term Rep. B*. K. 3x0. 

28. In covenant for rent upqn a leafe by jf. to B'. The point 
at iflue was. Whether the landlord, whofe title was admitted on 
both fides, had demifed firit to jf. or to another perfon ? The 
landlord is a competent witnefs, for the verdiff cannot be given in 
evidence in any aHion tuhich may afterwards be brought either by or 
mgainfi him. Bell v. Harwoodf 3 Term Rep. B. R. 308. Long^ 
champ dim. Evitti v. Favfcett, S. P. Peakis Ni. Pri. Ca. 7 1 . 

zg. A. rents a tenement of C, who covenants to reimburfe 
bim all the poor rates. A. underlets to B. A. is a competent 
witnefs to prove fuch letting to B. upon an appeal, i Term Rep. 
B. R. 262. . 

30. And he may be compelled to gnre evidence. Rex v. In* 
habkanti of Little Lumley,^6 Term Rep. J3. J2. 157. 

3 1 . So alfo a perfon fo circumftanced is a competent witnefs as 
to the fettlement of a pauper in the parilh. Ren v. Inhabitants of 
South Lynn, 5 Term Rep. B. R. 66-]. 

32. Appeal againft a poor rate, bccaufe certain perfons were 
omitted to be rated. A parifliioner who is liable to be rated, but 
not rated in faft, is a competeu{ witnefs to prove the ratcability 
of the appellants. Rex v. T. Proffer iJal.,^ Term Rep. B. R. 1 7. 

33. In an aflion againft the coUeaor of a rate for embezzling 
the fums colkaed. Lord Kenyon held the vcftry clerk, who was 
liable to be aflcflcd but was not fo in faft, a competent witnefs to 
prove the embezzlement as a cafe parallel to the preceding. 
Cbivers v. Brandy i Bfpin* Ui. Pri- Ca, ITS' 
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34. If a sight of common be claimed by cuftomi anrf tlie wk* 
tiefi^ aClfo claims under the fame cuftom9he cannot be received ; for 
.the verdiA and judgment on a cuftom, though res inter aim aila^ 
could iyc evidence for or againft him to prove or difprove the 
cUftom. But if the common be claimed by prefcription sis belong* 
ing to the eftate oiA.^ S. who likewife claimed common as bc" 
}onging to his eftate by prefcription may be a witncfs -, for if ^. has 
fuch a right of common, it does not follow that B. has» nor would 
the verdiA on this cuftom of A, be evidence in i^.'s adion. 
Bull. L. N. P. 283. Per Buller, J. Arg. Jebb v. Povej, Efpin. 
JJu Pri, Caf. 679- / 

35. Trefpafsy and juftification that the hcus in quo was an high- 
ivay. A>^ who is the owner of an adjoining piece of land, and 
has agreed to let defendant have a pauage through it at a certain 
fum per annum, which defendant cannot ufe unlefs the road in dif- 
pute is eftablifiied, is a competent witncfs for defendant to prove it 
an highway. Pollard v. Seottt Peake's Ni. Pri. Ca. 1 8. 

36. It is no good exception ^o 4 witnefs, chat he has common 
per caufe di vidnage, of the lands in queftion, for it is no intercili 
but only an excufe for a trefpafs. Bull. L. N. P. 285. 

l^vfTf Whe- 37. On the ^rial at bar in B. R. of an ifTue out of Chancery* 
tiier tbii re- whether a general fine was due to the Duke of S. from the tenants 
pHu CO any °^ ^^^ manors of C. &c., as new admitting lord upon the death of 
other cifei his duchefs, whofe inheritance they werCj and of which he was 
*h*" ^^'^^ tenant for life by a marriage fettlcmcnt \ it was refolvcd, ** that 
•f*thefe*mi- ** ^^^ \ords of Other cuftomary manor9 ihould not be allowed a$ 
Bon arc ad- ** witncfles, bccaufc the prefent queftion concerned the right of 
miflabie to it lords of fuch manors who claim by fettlement, to their fincSi 
cuftiMnf of ** *"^ therefore they had a plain intcrell in the event of the 
the ptfticu- " caufe." Duie of Somerfet v. France fsT a/., i Sir. (J53. Pcji. 

lar manor >T. b) 2C- pi. I. S. C 
by proving * t ^ r 

■4. general uocfitfiiuty of cuftom in fuch manors throughout ihe country ? 

38. Tr^fpafs againft B. for breaking and entering A.^% dofe. 
B. juftifies the entry, to remove an obftru^iion in a water-couife, 
which was fet forth in the plea and prefcribes for a right to the 
ufe and benefit of the water for the ufe of her ihefluage. Tra- 
ver(e and ifTue joined on die courfe of the water-courlci as fet 
forth in the plea. It appeared in evidence, that there were feveiiil 
cottages contiguous to that of J?., to each of which belonged a 
dipping-place, which was fupplied with water for the ufe of their 
refpedive houfes from the ftream in queftion ; and the point was, 
whether this was by the fufi^erance of the owners of the locus in 
quo, or was the ancient immemorial coul-fe of the water. BuUir, 
J. refufed to admit an occupier of one of the other cottages to be 
called as a witnefs for B. after he bad ftated on the voir dire that 
he conildercd himfelf entitled to the benefit of this ftream in the 
iame way it wasclaimed by B. For the iffue not being on A*s 
right chimed by her as belonging to her mefluage, but on die 
courfe of the ftream as fet forth in the pleadingSi the record could 
be given in evidence in an aflion brought bj the witnefi to try 
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Kis right to the water^courfe. The di(lm£lion is, if a right of 
coibmon be claimed by all the cudomary tenants, one is not a 
witnefs for the te(t ; but it is otherwife if claimed as belonging to 
a particular mefluage ; and the cfUeflion here is, to afcertain a 
general right claimed by all the perfens occupying the cottages. 
Jeii V. Povey^ 2 Efpin. Nt. Pri. Ca. 679. Guildford Sum* Afftzes^ 
1798. 

39. The wife of a fubfcribing witnefs to a will, was bequeathed 
by it an annuity for life to her feparate ufe, to Be paid out of the 
eftatb devifed. He is not a credible witnefs to the attisllation with- 
ih the ftatute. Holdfafiy oh the Detnife of Anftej v. Dowftng^ 2 S/r. 
1253.; ^^^ ^^^ Lord Camderfs Argument in Doe on the dim* of 
Kiftfon V. Kearfey^ 4 Burns EccL Law, 86. 

40. So alfo the fubfcribing witnefs to a deed, if interefted at 
the time of the execution, and of the trial is incpmpetent, and his 
hand-writing cannot be proved. Swire v. Bell^ 5 Term Rep. B, If. 

371. Ante {C), pi. 2- 

4T. A charge upon lands to pay debt/ does not incapacitate fub« 
fcribing witneiTes to the will who are creditors, efpeciaily as they 
were aAually paid before the validity of the will was tried. 
Windham v. Chetwynd^ I Burr. 414. i Black/t. Rep. 95. S. C, Fide 
alfo LordAylefburfs Cafe^ i Burr. 427. Baugh v. Hol/oway, i P. , 
Wms. 557*; and vid. 25 G. 2. c. 6. fubfequent to the decifion 
of ^ffey V. Doni^ngy fupra. 

42. The general rule laid down in Wyndham and Chetwynd 
feems to be, ** That a witnefs (hall not entitle himfelf to a devife 
'* by his own fubfcription, which at the time of fubfcribing he 
" could not have proved by his own etamiAation. But if he has 
" as great au intereft the ocher w^y ; if at the teilator*s death it 
^ could not take effeHs if he has releafed ; if there has been a pay- 
" mcnt, or even tender, be is a good witnefs.'* i Burr. 423, 424. 

43. The creditor of a bankrupt cannot be a witnefs to prove 
that he loft 5/. in one day at gaming within one year before his 
hankruptcy. Tor per Prof t,C J. the dividend to the creditors 
will be larger if the bankrupt has forfeited the ufual allowance by 
gaming. Shuitleworth v. Bravo^ I Str. 507. 

44* The creditor of a bankrupt who has releafed his debt to 
the affignees, though hot to the bankrupt, may he a witnefs to 
prove the bankruptcy. Amhrofe v. Clendon^ B. R. Temp. H. 267. 
JC»^/ V. Chapman^ &• P. cor. Lord Kenyan, C. J. Peake*s Ni. Pri. 
Ca, 20. 

45* /f» was a creditor under a former commilliqn of bankrupt. 
After it had ifltied the bankrupt made him a promife to pay his 
<iebt} A. is an incompetent witnefa to prove the petitioning 
creditor's debt in trover, brought by the aflignees under a fecond 
commiffion^ for^ Eyre, C. J.— The fubfequent promife created 
j^ new debt, proveable -under the fecond commiffion, and rendered 
him incompetent to prove any thing to fupport it. Roberts Af» 
Jv^fi ofRobertfin v. Morgan, 2 Efpin. Ni. Pri. Caf. 736. 

4<^- Where the defendant pleaded the Mint ad, and the iflue 

* t>c tried was, Whctlicr he was a flicltcrer within the Mint on 

^ Pa ' nth 



211 



Mtli February 1*^22? other creditors were admitted on the par! 
of the plaintiff, to prove the defendant at large; for he is alone 
concerned in the prcfcnt adion. Norcottw* Orcott^ coram E^Uj 
C. J. I Sir. 64t). 

47. A£iion for ufury, againd the affignce of a bankrupt, for 
taking moi'e than lepal intereft on money lent to the bankrupt 
The bankrupt was called to prove the ufurious contra£i, when it 
appeared that he had not repaid the money nor obtained his cer- 
tificate, and that the defendant had proved this debt under the 
commiirion. But the bankrupt offered to releafe all benefit 
which might arife to him from the difcbarge of this debt, and 
all claim to allowance and furplus in general. The counpf ^. j8. 
thought that he was properly rejc£lcd as an incompetent witncfs 
at the trial. For though the defendant had proved his debt under 
the commiflion, he might, notwithftanding^ bring hisaiSionat 

. law and arrcft the bankrupt for the whole debt; Makers qui iam 
v* Drayion^ 2 Term Rep. B. R. 496. 

48. A bankrupt may be a witncfs to diminifh the fund, though 
he has not.obtained his certificate; for he fpeaks mod manifeilly 
againft himfelf : but not for the purpofe of enlarging it, unlefs be 
gives a releafe and has got his certificate. Langden if^ al. AJ» 

Jlgnees of JValker v. Walker ^ Mich. 13 G. 3. 5. R. cited in Btuhr 
V. Coohe^ Cewpu 'jq, 

49. Therefore in an a£lion for goods fold and delivered, againit 
one who was alfo a creditor of a perfon twice bankrupt and un- 
certificated ; the bankrupt is a competent witncfs to prove that 
the goods were delivered to the defendant on the credit and for 
the ufe of him the b-uikrupt. Butler v. Cooke^ Cowp. 70. 

50. AJfumpfu ioj goods fold and delivered by the afTignees of a 
trader who had been twice bankrupt, and paid 16/. in the pound 
under his fird commifTion; but had not, at the time of the trial, 
paid any dividend under the fecond, though he had obtained a 
certificate of his conformity. His competency being objeded to 
on the voir dire Lord Kenyon^ C. J. held him an incompetent 
witnefs, though he ofTered to execute a releafe of his claim to any 
pofTible furplus, becaufe he would be f wearing to increafe bis 
edate, and thereby difcharge his future efTefts, which remain 
liable until he pays 15/. in the pound, notwithftanding a certi- 
ficate. Kennet H aL AJ^tgnceSy lie. v. CreenwoUirs^ $ne, Vc* 
VeaWi Caf. N. P. 3. 

51. In an a£tion for a falfe return of non eft inventus^ on meihe 
procefs, Raymond/^, J. refufed to let defendant provc^by the 
bailiff who hadpthe warrant, that he had endeavoured to execute 

' ' It. For he having given fecuricy it was his own caufe in elfed« 
Powelv. Hordvic? Oxon\ i Sir. 650.'' 2 Lord Roym. 141 x.* 

52. A brokeir had three South^Sea bonds, belonging to ^., fViXti 
out of his pocket, which were (lopped bjr a clerk wheti brought ta 
receive the intered due on them. In an a£tion.of trover, brought 
by the pofTefn^r B^ againft thjs clerk, the broker having given a 
bond to indemnify the South Sea Company in ftoj^ing tbeffli 
Ki/ig, C. J. refufed to let him be examined to prove the propcrtj 
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in A.^ fajing there were no inft^nces of a perfon's heing examined 
who hzi made himfelf liable to pay cods in the adion. 

53. But in trover brought for the fame bonds, by A. againft B.^ 
the evidence of the broker wa^ excepted again(t| becaufe if A. \ 
ihould recover againd B.y that would be fet in equity againft the 
former recovery by B. againft the clerk, and thus difchargc thp 
broker's bond| but the chief juftice faid thi^ was too remote to 
exclude him. Baii^v, Bo^^ci, i Str, 575. 

54. Special action oa the cafe for refufing to fcceiye and pay See^* 
for certain quantities of grain, purCuant- to contr#|£^» The plain- (^)* 
tiff's fa£ior, who made the contract with the defendant and wa$ 

to have one fliiUing in the pound for felling the wheat, is a com- 
petent witnefi^ to prove the contra£t« , Dixon bf ^A Vf Cooper^ 
3^i^40. ' • . 

55. In an aAion on a policy of infurance, although a troter P^fi. (K), 
has underwritten the policy himfelf, and has engaged to contribute P'* ^? 

to the defendant's cofts, and has an a£kion depending againft him- 
felf on the fame policy, and has jolnecl as a plaintiff m a bill in 
equity for a difcovery ; yet he may be a competent witncfs by 
the defendant's releaiing him from any contribution to the cofts 
in law or in equity,'^ and by an ofi^r by himfelf and the defendant 
to pay the cofts in equity, and dtfmifs the bill as to them. Bgnt 
V. Baier, 3 Term Rep. B.Jt. 27. 

56. One underwriter may be a witnefs for another in an adion 
on a policy.fuMcribed by both. AJhhurfi^ J. duhtianie^ ib. BuU 
Ur^s L, N, p. 283. Akers v. Thompfon^ Ace,Jttt. cor. Lord Kenyon^ 
Mich. 36 G. 3. I Efptn. NL Pru Caf. 414. RiJout v. Johnfiu^ 
Builer's L, N. P. 283. Ed. 1775. 12 Fin, 13. pi. 4. S. C. by 
the name of John/on v. Haydon. S. C. by the name of Lock v. Hay-^ 
ton^ Fortefcue 246. contra^ and faid to be refolved by all the 
judges. See alfo, in Trelawney v. ^homas^ the opinion of Lord 
Loughborough^ I H. Black. 307. cited pojt. (F. 2),/>/. 13. 

57. But in affumpftt on policy of alfurance on goods, where the 
quellion was. Whether the (hip was fea-worthy? Lord Kenyon^ 
O J. held the own^r of the (hip to be an incompetent witnefs to 
prove her ftaunch without a releafe, for he comes to exonerate 
himfelf from the a£lion which the plaintiffs would have againft 
him if they failed in the prefent one. Rotheroe ii al. v. EltoHf 
Peahe's Ni. Pri. Caf. 84. 

58- So nlfo in ^u-iiAton on a policy of infurance for the lo(s of Pcfi, (R), 
the (hip and goods by barratry ; the captain is not an admiflibie P*- *• '^ 
witneft to dif^vd^he barratry, by (hewing that what was done 
was by theov^hf^iif confent and dirediion, unlefs he is releafed by 
the underwrite!^ Bird v. Thomfjon^ i Efpin. Ni. Pri. Caf. ^39. 

J9. So alfo a per fon, about whofe houfe work was done by the 
plcNntiff, was held to be incompetent to prove for him that it was 
done by the diredlion and on the credit of defendant until he had 
been releafed. New v. Chidgey^ Pcake^s hi. Pri, Caf. 98. 

60. But in nfumpfit, where the only queftion was. Whether A.^ 
who had been the agent of B.f continued to be fo when he received 
the film in difpute^ and received it in that charafler ? B. R., upon 
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the t>oint refenred, held him to be a cofnpetent witnefs ; for ia 
any erent be ftood indiSerent, in point of interefti between the 
parties, being liable either to pay the money received to the plain- 
tiff or to refund it to the defendant. Ilderton v. Atkinfon, 7 Tern 
JUp. B. R. 480. 

61 • So in an a£lion for money paid to the defendants' ufe, 
who were owners of an Eaft'India man, where the only qacftion 
was» Whether the captain borrowed money from the piaintif for 
the ufe of the (hip or for his own ? The captain viras held by 
Lord Kenjon^ C. J* a competent witnefs \ not on the ground of 
being a witnefs of neceflity, but as (landing indifferent between 
the parties ; for which ever way the vcrdi£t goea he is equally 
anfwerable* Evaps v. Witl'atns ^ af» Jit$ings at GuiUbali aJUr 
Trtn. Terffif 28 G. 3. i^. 48 u (». c.) 

62. Trefpafs for beating the plaintiff's fervants per quod fern* 
iiutn amlfii. It was objc£ted to calling one of the fervants to 
prove the cafe, for having a right to briug an a£lion in his own 
name, it was in effedi fwearing for himfelfi Pratt^ C.J. in- 
clined to allow it, and he was fet afide. Dunjley v. Wefibrowi^ 
I Sir. 414. Contra^ Duels. Hardingy i S/r. 595. 

63. And in a£lion for defendant's dog biting plaintiff's ip? 
prentice, per quod, &c. Lord Raymond^ C. J. allowed the appren- 
tice to be a witnefs. Lewis v. Fog^ 2 S/r. 944. 

64. So in an a£iion for deflowering plaintiff^s daughter pn 
^ quod fervitium amifit. The daughter may be exjHnined for the 

plaintiff. Cock v« VTortham^ coram Lord H^rdwicte^ C. J. 2 Str^ 
X054. 

65. But (he muft not give in evidence a promife of maniage. 
3 JFilf. 18. 

66. In cafe againft the iheriff for permitting ]F., againft 
whom plaintiff had fued out a latitat to efcape, and returning 
non ejl inventus^ W. is an admiffible witnefs to prove the efcap^t 
for the plaintiff's debt would not be difcharged by a verdict 
and judgment in this caufe. Per Lord Kenyon^ C. J. Cap (ial* 
V. Cameron^ PeaUs Ni. Pri, Ca. 1 24. 

%tepofi. thb <Sy. A mother may be a witnefs to prove her marriage, where 
?Sftimic ^^^ ^®°'* legitimacy is iii queftion. StapUton v. Siapleto9, B. U. 
Muth^c.^ timp. H. 277. Lomax and Lomax, B. L. N. P. 287. 

68. So alfo to prove it illegal. Rex v. IfJ>ahitanU of Brenh^ 
6 T. R. 3 JO. Stafiden v. Standett^ U. (//. A.)., f^faie's Ni. Pri. 

Ci. 32. S.C. f^ c j( 

6<^. Or to prove that the father had acceftsftofi^r on an iffuc 
out of Chancery to try whether the pl9iniiQii^9|i^.heir to f'O, 
Pendrel v. Pendrel, B. L. N. P. 387. ^v^\ 

70. In ejedment againft S. Brodif at Hereford^ 1 744, JTrigbtJ* 
fdmitted the father to prove the daughter legitimate, h^r titk 
being as heir to her mother. Jt» 

71. So on a queftion of fettlement, hufband and wife maf 
Au, pi. t4. prove their own marriage. 2 Term Rep. B. R, 2l$3. 

72. If a witnefs thinks himfelf ioterefted in the queftioo, 
fhough in ftri£lnefs of law he 19 not| yet he ought not to he 

iworn. 
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fvorn. Per Pratt^ C. J. and the cafe of Mr. Ckapman cited» 
who, owning himfelf to be under an honorary though not under 
a binding engagement to pay cods, was rejedied by Parker, C. J. 
00 folemn debate. Fotherifigham v. Greenwood, i Sir. lap* 

73. On an information for importing teas contrary to the, a£l F^. (R), 
of navigation, the mafter of the (hip was produced by the defend- P^* '* ^^* 
ant, but not allowed ; becaufe the (hip being forfeited by the a£l 

of the mafter, he is become refponGbie to the owners, and fwears' 
to difcharge himfelf. Fuller q. c. v. Jack/on, Bunk 140. S. P. on 
. an information for importing brandy in calks under 60 gallons^ 
Spong qui tarn v. Facing, lb, 2034 

74. In an aflion for breach of a cuftom, << that none but 
<^ the members of a company,'* being a corporation by prefctjp- 
tion, << their apprentices, fife, fliould exercife certain trader 
^< within a certain diftri£l.'' A witnefs called to prove that he 
had worked at one of thefe trades in that diftriA without mo- 
leftation is incompetent. For, if the conipany fail in eftablilhing 
the cuftom^ he is difchargcd from liability to an a£kion for the 
bfcach of it. The Company of Carpenteri, Bnckmakeri, Brick* 
layersy isfc, of Sbrewjhury v. Haynvard^ DougL 359* 

75. In order to £hew a witnefs interefted (fo as to render him 
iacompetcnt) it is necefTiiry to prove that he muft derive a cer- . 
tain benefit from the caufe one way or other. Per BuUer^ J. 
Carter V. Pedtrce, j Term Rep, B, R, 164. 

76. Competency is implied in the term witnefs, and therefore 
wherever in a£ls of parliament which* direA convi£Hons on the 
oaths of wicncfles, the epithet credible is added, it is intendeci 
only from abundant caution to declare, that, though competent 
wituefies fweas pofitively, their credibility is tp be weighed $ andj 
if the magiftrate think the evidence not credible, he ought not 
to coovi£t. Per Lord Mantfield, Windham v. Chetwyndf I Burr* - 
414. 

77. In affumpjtt by a feaman to recover the amount of his 
wages, a pcrfon who had a power of attorney from him to fue 
for the money, to whom a debt was due, and who expeded to 6e 
repaid it out of what (hould be recovered in the a£^ion, was 
rejef^ed by Eyre^ C. J. as an incompetent witnefs, he refufing to 
confent that fome other perfon (hoold receive the money ; for he 
has a dire£l intereft, as by his tcflimony he is enabling himfelf 
to pay his own debt. Po^vell y, Gordon, 2 Efpin. Ni, Pri, Caf, 73 1. 

78. \ti an action by B. the indorfee of a bill of exchange againft 
the acceptor, the "latter propofed to call A,, who was the drawer 
and indorfer of the bill, (it being payable to his own order, and he 
having a releafe,) to prove that B. the plaintiff had no right to 
recover upon it, having merely receiveci it in truft from A. to 
receive payment from tne acceptor on A,^^ account, and hamg paid 
no confideration for the bill. But A, being aiked, and claiming 
ao intereft in the bill. Lord Kenyon refufed to admit him. On 
a motion for a new trial it was argued, that A, was competent, 
31 his ii^reft muft rather incline him to fupport than defeat 
the aftipn. For> if the indoffee was defeated in tin prefent a£Uon, 

P4 ; he 



he might fue Jl. as the indorfer» wh^reas^ if he reeorerod, and the 
ai^epcor had received no oonfideration fof accepting, the latter 
could not reoover the amount againft jf. on account of thcTdeafe 
given. But the court refufed the rule; for the queftion iSf 
Whether A.'s fituation would be bettered hj the erent of the 
yerdid I and, if plaintiff fucceeds, A. would be put to much greater 
difficulties to get back the money than if he were foiled. BuMmd 
T« Tankard^ 5 Term Rip. B. R. 5718. S. C. Effnti. NL Pri .Caf.Ss- 

to M9 ^9• A party interefted will be admitted where the pofQbility 

pi* i7« i9> of iotereft it very remote. B. L. N. P. apo. 

*^* ^^' 8o. In an aAion on a policy of infurance, with warranty to 

depart with convoy, the defence wa8» that the (hip negleded to 
obey the fignals for joining the convoy, and did not fail till two 
hours afterwards, in confcqucnce of which (he had been captured 
by a F^mci privateer. Some imputation was attempted to be 
thrown on the captain of the convoy, and being called as a wit* 
nefs, he was objc£led to, on the ground that he was inteiefted 
to fupport his own condu£^. But Lord Mansfield over-ruled the 
objedion, faying he had often done fo before, and the plaintiff 
was nonfuited. Taylor v. Wcodme/r^ HiL 4 O. 3. 2 Efiia. Law 
9fNi. Pri. 708. Park's Law oflnfur^ S. C. but not S. P. 

tetp0. 8i. The general objeftion to the competency of a witncb 

(F.i)>pl.i3* afifes from an intereft which he may have in the event of the 
caufe, for in general a petfon is a competent witncfs, unlefs be 
be fo interefted, and unlefs the verdid can be given in evidence 
by him in another fuit* Bent v. Baker^ 3 Term Rep. B* R* 27* 
Belt V. Hartvcedf 3y 308. 

See^. (R)» 82. In trefpafs defendant pleaded quod oRk non quia didt / that 

(!• 3> <^ R. M. named in ibtjlmul cum paid the plaintiff a guinea ia fatif- 
faAion, and iffue thereon. Ejre^ C. J. permitted ii. if. to be 
examined. For what he is now to prove cannot be given in 
evidence in another aftion, and in effisa he makes himf Jf liable 
by fwearing he was concerned in the trefpafs. PapUi v. J^^'% 
Tr. 5 G. 2. B. L. N. P. 286. 

83. In order to take off the teftimony of a perfon joined in the 
gmul cum, evidencd muft be given of his being feme way con* 
cerned in the faAs, and of his being party to the fuit, which 
muft be by producing the original or procefs againft hinii and 
that endeavours have been ufed to arteft htnr, or that the pro« 
cefs was loft. HHI r. Fleming, B. R. temp. Hard. 1 7V 264* 
Rerfon V. Ewiank, BulL L. N. P. 286. Fide alfo, that if ^^ 
be ftrong evidence againft him that he is particeps erimimf, he 
will be excluded, i jttk. 452. 

(F. 2) Witnefs. Incompetent to contradid his 

own AQl. 

^! M O PW^ who has figned a paper or deed» <hall ever bf P^ 

^^ mitted to give teftimony to invalidate Hm i©ftnu»cflt. 

iTa&on y. SM/^, I Term ^4p, B. A ^00, ^ 
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a. If therefore a hond be given in conGderation of dellveriaf^ 
up two promifibry notes. One who has indorfed the notes (hall 
not be admitted to prove tliat the conuderacion given for them 
was ufurious« li. 

3. Sed vide Goodtitleex dem. Alexander y. Ciaytony 4 Burr^ 2224* 
as to 'wttnefTes giving evidence againft their owii atteftation of a 
wilL And Lowe v. Jolliffe^ i Blackft. Rep. 365* 

4. But where two perfons joined in an aflignment of a (hip» 
Witles^ J. permitted one of them to be called to prove that he had 
no intereft ijn the veflel. For he came te fwear againft his own 
intereft, and his opinion was afterwards agreed to in C. B. 
Walton V. ^helly^ fitpra. 

5. And per Kenyon^ C» J. — ^The rule that a witnefs (hall not be But *yi Ridi 
permitted to invalidate an inftrament attcfted by himfelfy is to'bc *'/*!5^*J?'* 
confined to negotiable inftruments* Bent v. Baker, 3 TertH Rep. ^' ^enyM 

S, Urn 3 '4* denied bav* 

ing ufed 
chefe words; and faid that there were different opinions as to the cafe of Walton ▼• Shell/* SceaU* 
Jordaine t. Laibbrooke, f>o/. pU 13. 7 Term Rep. B. R. 604. 5. C. 

m 

6. Affumpjit on a bill of exchange by the plaintiiF as indorlee 
againft the acceptor. The indorfer was called as a witnefs by 
the defendant to prove that the indorfee, 2. e.^ the plaintiff*, had 
received it for an ufurious confideration, and w«s admitted by 
Lord ICenyon^ C. J. upon his receiving a releafe from the dc^fend- 
ant. Ihe plaintiff* however had a verdift, upon the ground that* 
the confideration was not ufurious.. Ricb (^ al. v. Toppings Triu^ 
34 G. 3. E/pin. C. N. P. 176. S. C. Peake^s C. N. P. 224. 

7. So in an adion againft the drawer of a bill of exchange^ 
where the defence was want of notice of non-payment by the 
acceptor, and it was replied that it was unneceffary, becaufe the 
acceptor had no effe^s belonging to the drawer in his hands at 

the time. The acceptor was confidered as an admiflible witnefs See aifo 
to prove it. Staples v. Okines, Sit. cor. Lord Kenyan^ Eajl. 35 G. 3. ^Mlkwd* ^ 
£/pin. C N* P* 332. Sed vide MitcbeU y. Conaway^ 1 2 Vin. Abr. 5Term Rep, 
f. 14. pi. 47. B.R. 57S. 

8. AJfumpftt againft the maker of a note, by the indorfee. The pj''''j^^'* 
indorfer was called by the defendant to prove that he had paid 

the money for which this note was indorfed to the plaintiff', and 
Lord Kenyan, C. }• held him to be a competent witnefs, this evi- 
dence not proving the note to have been originally void. C^r- 
rington v. Milner, Peahens Caf. N. P. 6. 

y. AJfumpfit on a bill of exchange by indorfee againft acceptor, 
the de^ndant offered to call the drawer to prove it paid, and held 
an admiflible witnefs. Per Lord Ken\on^ C. J» Humphrey y. 
Moxon, Sit. Eafi. 3 1 G. 3. Peake's Ca. k. P. 52. 

lo. AffumpfU by payee of a bill of exchange againft acceptor. 
The defendant om:red to call the drawer to prove the acceptance 
conditional, that the plaintiff^ knew it, and that the conditioa 
had not b^ei) fatisfied* BMllir^ J* thought him inadmillible, as 

his 



aid . (SbiDetue. 

his evIdenCiC tended to blow up the bill. He admitted him, how- 
ever, to prevent the caufe going down again to trial, and the 
plaintiff had a verdi£t on the merits. Phethe9n v. Whiimon^ &H* 
after HiL 31 C. 3. Peak^s C. N. P. 40. 

11. So in ajfumjifa by the indorfee of two promiflbry note! 
agatnft the drawer, where the defence was, that they were given on 
account of fome illegal lottery tranfadlions, and that the plaindff 
Hnew of it \ to prove which it was propofed to call the indorlbr. 
Buller^ J. refufed to admit him, faying, that he would adhere t» 
the rule as laid dawn by Lord Mansfield^ and Eyre^ C J. is ftated 
tp have been of the fame opinion. Hart v. Mslntofb^ Sitt. Hil. 

35 ^' 3* *'' ^" -^^ Efpin. C N. P. 299. 

1 2. Jtjfum^it on fe veral bills of exchange by indorfee againft the 
acceptor. Defence that the bills, though purporting to be drawa 
a( Madeira^ were in fa£l drawn in Lotuhn^ and therefcwe void 
for want of a (lamp. To prove this the drawer and indorfer was 
called. Lord Kenyan was of opinion that he was an admiffible 
witnefs ; and defendant had a verdict. The cafe coming after- 
wards before B. R^ Lord Kenyon adhered to his opinion. 3ut 
per Bullery J.— This is a different cafe from that of wxtne&s 
to a wilk The indorfer had paiTed this negotiable inftra* 
ment as a good and valid fecurity, and \t would bp attended 
with confequences the mott injurious to fociety, if th^fe fecuritics 
might be cut down by the perlon paifing them ; it is only for two ' 
men to confpire together and cheat all the world : and a new trial 
was had by confent* Adams v. Ltngardf Peahens Caf. N.P. 117. 

13. But nil thefe cafes were confidered, and the point decided 
in the following cafe :*^It was an ndion by the indorfee of a bill 
of exchange againd the acceptor, which biU purported tobe drawn 
at Hamburgh^ << with advice to the acceptor,^ and was withoata 
ftamp, as being a foreign bi^l. The defence was, that though 
purporting to be a foreign bilf, it was in fadi drawn In England^ 
and therefore void by 3 1 G. 3. c. 25. / 2. andyi 19. for want of a 

IfwoMid ftamp. It was admitted on all hancis at the tfial, and afterwards 
father by Lord Kcnym in argument, that the plaintiff was the holder of 

thcTepoft™ *^^ ^^^ ^^^ ^ valuable confideration, and no party to the fraud, if 
vTcrni Rep. any had been committed. To prove the bill's being drawn in 
B. R. 6ji. jEfjjfiandf it was propofed to call the payee of the bill, who had 

that I Kc coo- .iri* 1 t ' TT TT »»rt.i it • 

trarv was the mdorfcd It over to the plamttff. He was objedted to, i^, as in- 
iaa, ill »* competent to be a witnefs under the circumftances of the 
TT'latmi!** ^^^^ ^^ deftroy the bill to which he was himfelf a party, irf, 
contXcd" ' That fuppofing him a good witnefs, the defendant bemg himfelf 
common the acceptor of the bill of exchange, fhall not be allowed to con* 
wMch th^" ^^^^^^ what appears on the face of the bill, and thereby prevent 
plaintiff the holder from recovering. Lord Kenyan^ C. J. over-ruled bodi 
might hare points at the trial, and there was a verdiA for the defendant on 

iVc^d ' '^ ^^^ ^°""^ ^^^ ^^^ '^**^- ®"^ ^^ ^^^^^ ^^ King's Bench granted a 
have piovrd rule, to flicw caufc why there fliould not be a new trial, upon the 
value paid to ground that the evidence was improperly received, and it was aW 
BuV'he wl' 6"«d in Eajler term 38 G. 3. It was contended for t)ie pbintiff 

oa 



•n the firft point, that even as a general principle the nilei ad to lueiiad b^m 
the degree of intcreft which is to determine between the credit ^****^5^ 
and competency of a witnefs, was by no means fettled. That buir^nd 
hid down mod Aronglyy and almoft for the iirft time, in favour could not k^ 
of fuch objedions going merely to his credit is in Bent v. Baker^ ^^^ ♦*"*- 
3 Term Rep. 3. R. 33., where the principle is faid to be, that theacceptAn 
^ if the proceedings in the caufe cannot be ufed for him, he is a roatto«ji- 
<« competent witncfs, ahhough he may entertain wiihes on the *"*«^*"»^ 
'* fubjcA; for that only goes to his credit and not to his compe* agaiaftbim 
*^ tency: as where he uands in the fame fituation with the party^ "P^^ ^^^ 
" for whom he is called to give evidence^ there is no doi:bt bi^t ««»*>*«• 
'* that it may influence his ceflimony^ or when a father is giving 
" evidence for the fon; but this does not render him incompetent, 
<< and fuch circupftances are always open to obfervation/' It is 
not within the fcope of the argument to obferve upon the policy 
of confidering objections as going to the credit rather than to the 
sompetency of a wjtnefs. An evident confequence i$, that when 
fuch evidence is let in, much nuift depend upon the pliability of the 
jury, the eloquence of the advocates, and the perfonal talents and 
authority of the judge. But upon the authority of Bent v. Bdier 
it is to be obferved, lit, That this principle-was not neccfiary to 
the deciiion of the cafe; 2d, That all the judges, in determining 
that qdeitton, put it upon different grounds; 3d, That the deci- 
fion reverfed a judgment in C. .9., s^nd was, confequently, in con<« 
tradi£tion tq the opinion 0/ the jud);f s who fat there. Further^ 
that the more.ancient prirfciple has been fince reforted to, viz.-* 
** That when the witnefs would Hand in an action brought 
*' againft himfelf precifely in the fame fituation ns either party to 
*^ the caufe, that it ought to be held an obje£tlon to his coo&- 
'* petency and not to his credit," al m^H as when the proceedings 
may be ufed for or againft him. Lord LoNghbonjughj C. J. dated * 
this as his opinion, and relied on the refolution of all the judges 
in Loch y. Haytorif Fort. 246. in fupport of it. Trelawnef v. Th^^ 
tnoj, I H.TStackft. 307^ This cafe was after the deciiion oi Bent 
V. Baktr^ 3 Term Rep. B. R, 27., and is the lad judicial opinion 
on the point. If the general rule is as is there dated, it is clearly 
applicable to the prefent cafe, fince the witncfs, as the indorfer 
of the bill, is equally liable to the pUintifF in another a£tton» 
as the prefent defendant, who was the acceptor, is in the 
prefent. Even fuppofing the rule not to be fo general as is 
thus laid down, it has been long fettled that a party who has put 
his name to a negotiable indrument is not a competent witoefii 
to give teftimony by which it is to be rendered invalid.^ This 
was taken for granted in Beat v. Baier^ and was before that coi^ 
iidered as clear law in WaJton v. She/Iff i Term Rep. B. JR. 300. 
Neither was it then laid down for the fird time. It was fo held- 
by Prattt C. J. in Mitcbely. Conaway, Pafch. 8 G. !• 12 Vin^ 
Mr. 14. pi, ^•^. In Waiton v. Sheliy the point was treated as 
fettled, both by the bench and bar, and fully acquiefced in as . 
fuch by (hf abt^ and ezperien9ei) lawyers who were in that caufe. 

Until 



^20 Ctiinence* 

Until that period, thereforci it feems neither to have been 

. quedioned by any dectfion or di£!um. The fame point is laid 

down by Grofc^ J. Buckland v. Tankard^ 5 Term Rep, B. R. 579, 

•Q}tt(ifuf>raf it is true, that fome fubfequent niji prius opinions* feem to &akc 

(f • >;• the rule, if taken in its fulled extent } but they are encountered 

by other determinations of the fame authority which fupport it. 

Befrdes which theprin'ciple\)f the firft-mentioned cafes is not within 

the policy upon which the rale is founded, fo that they may be 

good law, and the rule when limited to a cafe like the prefent 

not lefs fo. If it be a privilege given to negotiable inftrumentSi 

and denied to other fecurities, as n;iuft be fuppofed in this vieir 

of the cafe, it can only be done on the ground of rendering their 

negotiation in this Commercial country more general, by making 

a bona fide holder fecure againft the miftakes or frauds of tbofe 

from whom he derives his title in them. But the cafes alluded 

to may, when examined, be ranked under another principle. 

The evidence went there, either to zStOt perfons who were 

parties to the inftrument iii its originaf conco£lion, and who 

muft therefore be acquainted with the fafts or fraud which woqU 

vitiate it as a fecurity, br it went exprefsly to charge them with 

what, would ^equally dedroy the gift of their adion, namelyi being 

fubfequently*a party or privy to it. But here the plaintiff is a bsni 

fide holder for a valuable confideration, and no attempt is made to 

charge him with any knowledge that the bill was drawn in thii 

country. It is perteAly clear that a defence might be fet up 

to an adiion 6n a bill of exchange, (fuch as want of confideration, 

Uc.) againft one who is a party or prjvy to that fa6>, which could 

not be done againft an innocent holder who, unconfcious of the 

fraud, has paid value for it; and the policy of protecting thii 

kind of commercial inftrument in honeft handg is the fame, 

whether it is to be done by preverKing the difclofure of faAs, as 

in the inftance put \ or prohibiting the appearance of witnefles, 

as in the cafe before us. In IVaiton v. Shelly it was relied upoa 

as a general rule, that nemo alUgansfisam turpitudinem efi mt£endus* 

But in order to fupport that deciiion or the prefent argumenti 

it is not neceflary to contend for the tiuth of that maxim to its 

'f ttlleft extent. It may be admitted that not only in criminal cafesi 

(which ftand perhaps on different principles), but even in civil 

ones, unconviAed witneiTes are competent to declare their own tur* 

pitnde where the party who calls them appears at leaft, from the 

i^^ture 6( his defence, to be morally free from the imputed guilt. 

But there is no cafe which decides what muft be contended fori 

on the other fide, that a wltnefs may come forward as be does 

here, to allege his own turpitude, in order that the partner in 

his faatid may profit by its confequences through the teftimony 

of bis accomplice. That this is not allowed in equity fee Dowi^ 

ing V. Town/end^ Amb, 592. It has been argued on the other fide, 

indeed, that it is competent to a perfon to be a witnefs to contra* 

Adt his own atteftation of an inftrument, a^s in the cafe of the fub- 

Icribing witnefies to a^wiil being permitted to give e? idence to 

impeach 
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impcacK it. Lowe v. Jqlltffei i Blackft. Rep. 3(^5. Najr,, tliat a 

man may give evidence againlt his own deed, and that it was fo 

held hj Lord Holt in Title v. Grevett, a, Lord Raym^ xoo8. 

<< Where he faysi that a man who .conveys lands may be a wit* 

" nefs to prove that he had no titlCf becaufe that is fwearing 

" againlt himielf, bat he is not compellable to give fuch evl- 

<< dcnce." But the cafe of a perfon attefting is widely different 

from that of one executing an inftrument» and both from th^ 

prefent. iThe neceffity of producing th^ fubfcribing witnefa 

to a deed or will^ is a technical rule which cannot be difpenfed 

with whenever he can be procured. In the cafe of a deed not 

even the acknowledgment of the very perfon who executed 

it will be fufficienty unlefs he is a party to the record on which 

the iffue is tried. Mbot v. Plumbe, DougL 216. John/on v. 

Mofin^ Efpin, Nu Pri, Ca/l 89. Such a witnefs is the evidence 

particularly agreed upon by thofe who defire his atteftation. 

He comes in lieu of that vicinage, by which, in ancient .^imes, 

livery of feifin of the freehold or manual pofleflion of move* 

ables were attefted. He is therefore required by the law to bear 

witnefs to the circumdances by which the inftrument is to be ' 

rendered valid or ineffe&ual. If he is within the reach ,of legal 

procefs, he muft be produced ; and this very neceffity of calling 

him evinces, that (ome circumdances may exift within his 

knowledge by which the inftrument might be invalidated. If 

called by the party relying on the inftrument, he might be 

crofs-examined by the party impugning it, and every circum- 

ftance ext railed from him by which it could be rendered void» 

There is little diftioclion ^hen in Cenfe or in form whether fuch 

a witnefs is originally produced by the one Gde or by the 

other. But in the prefent cafe the indorfee is not in the Gtuacion 

of a fubfcribing witnefs to whom the partiies to the inftmment 

give as it were notice by the atteftation, that all who claim under 

it are in the firft inftance to refort for proof of its execution. So 

little does the analogy hold, that the teftimony of this indorfer 

niight be completely excluded, in an ad ion upon the bill, if it 

were brought againft him upon a refufal of payment by the 

acceptor, which never could be .the cafe as to the tedimony of 

a witnefs, where the a£tion is upon a deed which he has attefted. 

Another and more ftriking difierence between thefe. cafes is, 

that he who relies upon an inftrument falfely attefted is ge? 

nerally at leaft a party to the fraud. There the law muft and 

does allow, from nereffity, of a difierent medium of proof, and by 

M% unexceptionable witnefles than thofe it requires where no fuch 

charge is made. Among many cafes of this fort which will be 

hereafter quoted, it is only neceffary to cite^ that of an adlion 

brought by a brewdir againft a lottery-office keeper ; there the 

(laintiflPs cVak w:>s held good evidence to prove his having paid 

his mafter's money for illegal lottery infurances on his own ac«» 

count, he having a rcleafe from his mafter. Gpwp. 197. Po/l* 

iHpl^i^ . 

Another 
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Another (iifttfl£tion between the inftance put aftd the |»iefen( 
one X8| that the fubfcrtbing witnefs to a deed or will is no party io 
tfaefe inftruments. Nothing comes to or moves from htm in con- 
icquence of the execution* He neither is nor can be diredly in- 
tcreftcd in eftabliihing or deftroying its validity. If he were» that 
▼ery circumftance would render him incompetent^ unlefs be 
releafed his intercft. But here he it a p^rty to the inftrumenti 
^ who has (irft clothed the plaintiff with thofe rights by his indorfir- 
ment, of which he afterward feeks to deprive him by his tcftitno^ 
ny» If he had been an aduai party to the record it cannot be 
dicnied that the maxim ftemo aliegansfuam turpitudintm ifi audieniut 
Mud have prevailed. It does fo in all cafes except a few pointed 
out by ftatute, and which the law confiders not as inftances of 
fr;hid but of weakness and folly in the party who feeks rediefs' 
Though the indorfer's name is not upon this record he is fsrcly 
little lefs than a party to the caufe, when he is liable to a fimilar 
action. He is not difintercfted who may require the teilimony 
which he gave in favour of this defendant to-day to be rep;)id by 
fimilar evidence on his part, (hould he himfelf be made a defendant, 
to-morrow. The cafe, therefore, of a fubfcribing witneCs it 
completely diflingui(hable from the pref^nt. 

That of Title v. Grevett is a loofc Nifi Prius dicltim^ which it 
|S impoflible to fupport as an univerfal rule, and which cannot 
be relied on as applicable here, fince neither the circumftances 
of the cafe, noi; the particular relation of the witnefs to tbe 
panics on that record, appears by the report. One who fold 
the inheritance without any covenant for a good title or war- 
ranty, was held to be a competent witnefs to prove the title of 
the vendee by Pratt ^ C. J. Bi{/hy v. Gri-enjlate^ l Str» 445. antif 
F. pL 25. : The very fpecificaiion of thefe circumftances implies, 
that if fucb a covenant or warranty had exifted he could not be 
called as a witnefs ; but in the prefent cafe an engagement cor- 
- refponding to fuch a warranty does exift on the part of the indorfer 
to the indorfee. If no fuch covenant exifted in Title v. Grevett 
there is no reafon why the vendor might not be equally competent 
to give evidence ag^inft the vendee as for him : other inftances 
in which the grantor is an admiHTible witnefs, in a£iion8 where 
the validity of his own grnnt is collarerully in qucllion, may be 
fecn, Beli V. Har^vood^ 3 Term Rrp. B..R, 310. ante^ F. pL 28. 
Longehamp v. Fatvrett^ teakts Ni, Pri. Ca/. 71. U. pL 28. 

It might be going too far to contend that no perfon can be ad« 
mitted as a witnefs to contradict a deed which he would beeftop^ 
ped to d^ny if he were himfelf a party to the record. Between 
parties wholly unconneded with the conveyance it might produce 
tk failure of juftice *, yet the diligence of the counfel on^the other 
fide could point out no inftance' (unlefs the cafe from Lord 
Raymond is to pafs for fuch) of a fttty to an inftrumcnt 
being produced in a cocnrt of law, .to invalidate hb own deed, 
unlefs where it was attacked on the ground of fraud. It is t 
dangerous privilege to concedt to a witnefs^ although cdlaierally 
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»r remotely iftterefted in the event of the caufe, that he maj 
chufe whether he will give his teilimony or withhold it ;- nay 
in feme tcfyeSXs to put it in his power to determine the extent 
to which he will difclofe it. If he has this privilege it is confined 
to cafes in which he is criminally implicatedi and where juftice re- 
quires that he (hould have none. He has it there, Hnce if relu^iant 
to give evidence he may (helter his refufal under the maxim nemo 
Unetur accufarefeipfum* Whereas if willing, it is not competent to 
the party who may fuSer by his tellimony to exclude him. This 
is peculiarly dangerous where, as in the prefent cafe, he is pro- 
duced by his fellow-criminal for the latter's advantage. He is per-* 
mittedto weigh the probable benefit which he may receive, ihould 
be give his teftimony, againft the hazards that may enfue (hould it 
be ufcd as evidence of his confeffion in a criminal profecution. He 
may thus balance, as he did at the commiiEon of the fjraud^ / 
between the dire& profpe£i of advantage, and the more remo^t 
chance of deteflion. . 

But even if fuch wltnefies^ were admiflible to contradifl 
their atteftation of a will, or the contents of their own deed, 
it would by no means follow that this rule ihould be extended 
to the cafe of a negotiable xndrument, fuch as a bill of ex- 
change or promiflbry note. The law lays down and limits its 
rules of evidence by the fenfe of public utility aud convenience. 
Upon this principle it admits witnefles in criminal profecutions 
which it rejects in civil a£lions. In civil aftions alfo, it admits 
witnefles on the ground of necefllty and policy which it rejects 
where no fuch neceflity or policy exifls. Inflances of this are to 
be found i Sir. 507. lb, 64J. Sa/i. 289. Foft. 246. Bu/L 
L, N, P. 289. 12 f^ht. Abr, 19. pi, 34. lb. 25. pL 36. 
3 Wilf, 40. 3 Term Rep. B. R. 3^. Cowp. 197. Of thefc 
cafes it is only necelTary to cite a fingle indance. On a queftion 
of legitimacy, the mother has been holden an admiflible witnefs to 
prove the fa£t of the adulterer's accefs to her bed. Caf. temp. 
Hardw. 79. 1 Wilf. 340. The teftimony of the parents, if living, 
or their declarations, when dead^ are alfo evidence of the fa£): 
whether their child was born prior or fubfequent to a marriage. 
But it is faid by Lord Mansfield to have been folemnly determined 
at the delegates that it (hould not be permitted (efpecially to the 
mother, who is the offending party) t6 prove the non-accefs of the 
hufband, and thereby baftardize a child born in wedlock. 
Cowp. 594. Thus limiting the rule of the admiflibility of a wit- 
nefs alUgarefuam turpitudinem^ by the .principles of neceflity and 
public convenience. It is this that forms the true ground upon 
which cafes are to be decided and principles laid down. The 
general ends of juftice may require that the witnefs to the exeeu* 
tion of a will may be called to impeach it, and even a party ad- 
mitted to invalidate his own deed. It may pofTibly be done, 
Hkewife, where the aAors in the caufe are both equally innocent s 
or againft thofe who are charged as parties or privies to the com- 
nidion of a fraud- But it is different when he who calls fuch 

c a witnefs, 
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a witncfsi admits himfelf to be ^&irtlj concerned in the cheat 

from which he fceks to derive profit* It i& more againft juftice 

in the cafe of a negotiable inftiument, which is meant for pablic 

circttlatton, than in any other} for the partj who takes it has no 

time to enquire intothe circomftances under which it was framed: 

and it militates againft the policy of a commercial country; thus 

to render the title infecure. ,To ufe the language of Buller^ J. in 

^ Adams v. LingarJ.^^** To cut down fecurities by fuch teftimony 

** is to enable two individuals to confpire to cheat the world.** 

yaei It IS The court of King's Bench howlrver determined that he was 

thought a competent witnefs ; j/Jhhur^f J. being of a contrary opinion. 

^*^lr***u-°*" Lawrenciy J. in delivering his opinion faid, that he found no rule 

nilmVon the Icfs comprehenfivc than this, that all perfons are admiffible wit^ 

ether point ncflcs who have the ufe of their reafon, and fuch religious belief as 

at not he'mi ^'^ ^^^^ ^^^ obligation of an oath^ who have not been convified of 

conntaed ^y infamous crime, and.^re not influenced by intereft* Jfrrdam 

urtihthepre- y, Lajhhrwkt^ MSS. 7 Term Rep. B. R. 604. S. C. But the ar- 

fcn. fubjcft. ^^^^ ^^ the bar omitted. 

(G) Witneflcs. Who may be interefted Perfons ai 
. Members of a Corporation, Community, ^c. 

I. ^^HERE two qualifications are neceflary to make a perlba 
^ *^ eligible to an office in a corporation j be who has only 
one of them may be a witnefs to prove the qualifications* Steven* 
/on y» Nevinfofif iftr. 513. L^» Raym, t^SZ' 

2. In an information in nature of a ^o nvnrranto^ the queflion 

was, AVhether the former mayor had a right to name two elifors 

to return a jury, if the town^clerk, who might nominate one, was 

abfent or refuted ? The fecond elifor nominated by a former 

mayor was held a competent witnefs, for he had but an authority 

and not an intereft \ and a new trial was granted, becaufe he had 

been rejedied at the triab Rex v. Robins, 2 Str* 1069. 

iVtr/^Pl.14. 3- To prove a cuftom, that every perfon being the eldeft fon of 

of vincria a freeman born within the borough is entitled to the freedom 

'*"*S'wkh ^'^c'^^^f* * father ^ho has gained his freedom by fervice is a com* 

? ^u4er^M jl^etent witnefs, though his fon is the perfon claiming under.the 

to iu being cuftom ; for he comc 8 rather to narrow his own intertft. Rex v« 

US^p!' /i&f Mayor and Burgefes of Oalhamp^n. l WUf. 332. 

S90. aod feems confiderably ihakeoby the foUowiog cafe of Barton v. Hiade. PU.S. ib. feemaUb 
Aalun by this cafe. 

4. A corporation being lord of the manor of JT. and having ap« 
proved part of the common, leafed it out to the mayor and bailiA 
of the corporation, referving rent. One of the freemen, notwith* 
Aanding that they have not any (hare in the difpofition of the cor- 
porate Uinds, is not a competent witnefs to prove a fufiiciency of 
common left for the commoners ; for tlie rent muft be referred for 
the ufe of the corporation^ and he is interefted, however fmall the 
decree may be. Burton v. Hinde^ 5 Term Rep. JB. R. 1 74. 

5. Affumfjit 
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$. A^um^t ior work and labour in digging a well and putting See «ar«» 
' down a pump, was brought againft the dmndants as trullees of a C^N 
charity. Several of them were called to prove the water fpoiled 
and made foetid by the pump, in which cafe the defendant had 
agreed to take it back. Their competency was obje^ed to, as being 
defendants oq the record \ but held admiffible per Lord Kenyon^ }^ 

C. J.— They are fued in their corporate and not in their individual ] 

capacities, and haVe not the leaft perfonal intereft in the event. 
It is different from the cafe of a mayor and citizens, who though 
fued in their corporate names may have a great intereft in the 
event of a caufe, and great and important rights to fupport. 
Waller v. Governors of the Foundling HofpHal^ PiMs lUi. Pri. At ta the 
Ca. 153. competwcy 

^^ of pcrioiis 

^oflcffiof rateable propertf in a pariih to pit evidence on queftioni tSkBdng iti btncfta, fee «fM, 
(F), pi. 19. ice, m / . 

6* By 27 G. 3. e. 29. parilhioners are made competent witnefles 
in profecutions where the penalty is given to the pariih, unlefs it 
exceed ao A See Rex n T. Davis, 6 Term Rep. B. R. 1 77. 



( I ) Witncfs. Who. Parties. 

!• A Sells goods to B.f and afterwards C. defires D. to pay 4*% 
•^* and pfomifes to repay him. D. pays A.^ and afterwards 
B, allows the money to Z>. on account. In an a£tion Pratt, C. J. 
faid, he would allow S, to be a witnefs to prove the payment as 
afervant to C. Brown/on v. Avery, i Str. 507. 

!• Two diftindl anions of covenant were brought againft two 
part-owners of a (hip by the hulband of it, for the money paid by 
mm for infuring it. Tne demand from each being of the whole 
fam paid, defendant in one caufe is incompetent to be a witne& 
for the defendant in the other, where there is evidence that they 
have both dire£led the infurance to be made. For the verdi^ 
Againft one would aiTed the other, and fo his evidence would ^o 
to difcharge himfclf. French v. Backhonfe, 5 Burr. 2T1T* Vtde 
the opinion of Buller, J. in Walton v. Zhelley, I Term Rep. B. R. 

303- 

3. In ajfum^t for goods fold and delivered by one partner^ 

the mher was permitted to be called by the defendant to 
prove payment made to himfelf. Evns v. iilverkck, Peakis Ni» 
Pri.Ca. 21. 

4. But in affumpfit for goods fold and delivered, a pcrfon proved 
to be the defendant's p;artncr is inadmiflible to prove that the goodd 
were fold to himfclf, and that defendant had no other concern in 
Ihe^urchafe than as fervant to the witneft. Vor^ per Kenyan, C. J. 
—He tomes to defeat the plaintiflfs afiion, by which he will be 
benefited, Gnce beinfr proved a partner he will be liable to pay a 
Ihare of the cofts, if the plaintiff recovers^ Goodacre v^ Breame, 

Vol* IV. (^ PeaUs 
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pgale's Ni. PrL Ca. 174, S.P. in Toung v. Bairner, E/^in. Ni, 
Pru Ca, 1 63. 

5. But a rdeaCe will make him competent ; and in this laft cafe 
a new trial was granted in B, R» Lord Kenyon^ C. J. having re* 
fufed to a(i(nit a witntfs thus circum(lanced| a teleafe being offered* 
S. C. Ejpin, NL' PrirCa. 104. 

i» vm. ^6 . ^K.^ Witnefles. Who. Interefted Perfon ia cafe of 
srr»»/f. Neceflity. 

I, A Porter (hall be evidence to pr^vc a delivery of goods. BuJL 
^ L. N. P. 289. 
•\ 2. A goldfmitb's apprentice 'ovcrp.ild a bill, and in an aftion for 

the money, by th: mailer, ns received to the plaintiiF's ufe, he was 
allowed as a witnefs ex neiejjitate. Pit Raymond^ C* J« Martin 
y al. V, Horrelly 1 Str. 647. 

3. In an action for not /afely carrying a parcel, a carrier's 
book-keeper is ex necejfttate a competent witnefs for him to prove 
delivery according to the dire£lion. .Spencer v. Goulding li al. 
Peaie's Ni. PrL Ca. 129. 

4. So in an ad ion for money had, received by jt, to <B.*s ufe, 
the clerk of a perfon who received the money for ^. by lus direc- 
tion, needs not be releafed to prove his receiving it and paying it 
over to yf. Matkeivs v. Hnydotiy Gent. Efpin, Ni. Pri. Caf. jojt 

Aifi, (F)i 6. A broker, who underwrites a policy of infurance after 
-#*• 55« getting It underwritten by others, is a competent witnefs for any 
of them in an adion on the policy, from the principle of necelEtj; 
for he is the only perfon who, from the nature of the thing, 
could fpeak to that tranfafltion. Per Lord Kenjcn, C.J. and 
BuHer, J. Bent v. Bahrj 3 Term Rep. B. iZ. 36. 

7. A party interefted will be admitted where no other eridence 
IS reafonably to be expe£led, as upon the Aatiue of hue and cryi 
where the p^rty robbed is admitted, though he be himfelf plain- 
tiff. B. L. N P. 289. 

8. So in a£)ions by Informers for felling: coals without mea- 
furing by the bu{)ie], the fervants are witnefTes for the ma{ler« 
notwithftanding 3 G. 2. inflids a penalty upon them for not 
doirig it.- Per Lee, C. J. in Eajf India Company v. Goflin, 
lb. Admitted without objefiion in — v. C/ark, which was 

, an a£lion for the penalty for not allowing the ingrain when fellin| 
by Pool xneafure. Sittings lat We/lm. Mich. 41 6r. 3. cor. Lord 
Kenpn, C- J. MS6. 

9. So where the que^ion was, whether the defendants bad a 
fight to be freemen, though it appeared there were comq|DBS 
belonging to the freemen, yet an alderman was admitted tp prove 
them no freemen, it appearmg that none but aldermen were priry 
to the tranfadtions of the corporation with regard to n^akiog per- 

font 



fons free, Rfx v. Phipps and Archer^ Per Aeff C . J. 5, Z. 

lOi. So where the- queftion was, whether the mafter had <!e- 
fertcd the ftiip without fufficient necefiity, a failor wha had given 
bond to the mafter as a truftee for the company not to dcf-^rt the 
fbip during the voyage, was admitted evidence for the mafter, it 
appearing thnt all the failors entered into fuc^ bonds. JSaJl India 
Company r, Goflingj lb. 

II. In trover again ft a pawnbroker} the fervant embezzling 
his mafter's goods, and pawning chem, will be admitted to prove 
the hSt. 3. 290. 

(M) Witnefles. Difabled by Crimes. uvjn^. 

1. A Perfon convi£ted of forgery was a fubfcribing witncfs to a Ante,{C), 
^ bond, and on producing the record of his convidtion, the Pj- '• *^ 
plaintiff was allowed to prove as if dead. Jones v. Major, coram pij}^'*^ 
Raymond, C. J. 2 Sir. 833. (A.b). 

1. A rule for an attachment nj/t being granted on the affidavit 
of the defendant, the party complained of fhewed for caufe that 
the defendant had been convided of forgery and ftood in the 
pillory, and the rule was dUcharged. Walker v. Kearney, 2 Str* 
1148. . ^ 

3. One convicted and whipped for petit larceny is not a compe- 
tent witoefs within the ftatutes of frauds and perjuries. And the* 
court laid it down as a rule, that it is the crime that creates the 
infamy, and takes away a man^s competency, and not the punifli- 
mcnt for it. Pendock ex dem. Mackender v. maciender, 2 V/ilf. 1 8. 
S.P. fer Buller, J. Priddlis cafe. Leaches Caf, Cro. Law, 349. 

4. One convi^ed on an indi£lment for a confpiracy is not a ) 
competent witnefs. Priddlii Cafe, Leaches Cro. Laiu Caf 34^. 

5. So if conti£lied of barratry. Per Buller, J. lb. 

^* The declarations of a convi£t at the moment of execution 
cannot be given in evidence as the declarations of a dying man, 
for, being attainted, his teftimony could net have been received 
on oath. G. Drummond!s Cafe, Ib^ 2i$. 

7* The party who would take advantage of this exception to 
A witnefs, muft have a copy of the record of the convi£lion ready 
to produce in court. jB. L. N. P. 292. 

»■ 

(R) Witnefles. Difabled by Intereft. Enabled' by iiliu»- 

fome after a&. 

'* A ^^ON' againft a mafter for his carman's negligently driving yfnte, m, 
^ his cart ; per quod the plaintiff was thrown off from a P^* 5"> S^p 
^itfzxid bruifed. ir^, C. J. allowed the mafter to examine />^f(Vt% 
the fervant, he (hewing a rclcafe. Jervis v. Hays, 2 Sir. 1083. pi. 8, &«. 
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2. In an a£uon of affumffii A. had employecf the attornqf 
for the plaintiff, and fo made himfclf liable fof cods. Loti 
^Kenyan f C. J. held htm to be a comp^etent wltnefs for the plaiin 
tiff at the trial, the attorney giving him a reltafe ; for hu 
undertaking to indemnify thc^ attorney did not make him liable 
for the defendant's cods. Tork v. GrMle^ i EJpin. N't, Prii 
Cfl. 319. , • 

Sttanu, 3. If any perfon be arbitrarily made a defendant to prevent 

(t),pi.8a. Jji5 ccftimony, the plaintiff (hall not prtvail by that artifice; but 
the defendant, ^igainll whom nothing is proved, {hall be fwom 
notwithdanding ; for he does noc fwear in his own jufiiftcatioflf 
but in juftification of another. However/ this rule is to be uo- 
derdood when there is no manner of evklence againft the defend- 
ant ; for, if there be, liis guilt or innocence mud wait the event 
of the verdia. Bu/L L. N. P. 285. 

4. In trefpafsjv it one whom the plaintiff defigncd to mj?kc ufc 
^ of as a witnefs b^ by midake made a defendant, the court will, 

on motion, give leave to omit him, and have his name (truck 
out of the record, even after iffiie joined : for the plaintiff can 
in no cafe examine a defendant, thou;:h nothing be proved againll 
bim. EulL L, N. P. ^85. cites i Sid. 441. 

5. In an information for a mifdemefnor, the Attorney-General 
Trevor offering to examine a defendant for the king, which tic 
court would not permit, he entered a neiU pro/cquit and then 
examined him. li, 285. 

6. One who is bail cannot be a witnefs in the caufe for bb 
principal ; therefore,' if the defendant diall have occafiun to er- 
mine one of his bail as a witnefs, he mud make an affidavit that 
fuch bail is a material witnefs for him in the caufe, anH there- 
upon move the court that he may be drnck out of the hail-piec^i 
on adding and judifying another in bis dead ; but it ^ill not be 
granted without an affid-ivit.that he is a material witnefs. Tmi 
y. JVood^ Bar. 69. Collet v. Jennings, B. R. temp. Hard. 124. S.P. 

Dormer and 7. If a material witnefs tor the defendant in cjcAment be aifo 

Forwicue. „jj^jg j defendant, the right way is for him to let judgment go 

B. k. temp, hy^default ; bat if he plead, and by that means. admit himfelf w 

Harow. 151. be tenant in poffcffion, the court will not afterwards upon motion 

ftrike out his name. But in fuch a cafe, if he confent tokta 

verdi£l be given againd him for fo much as he is proved to be 

in pofleflion of, I fee no reafon why he ihoutd not be a witiie» 

for another defendant. Bull. L. N. P. 285. 

8. Two being indided for an affault, one fubmitted and ^ 
fined I /., and paid it. Per Raymond, C. J.-rHe is a good vii- 
ficfs for the other. Rex v. Fletcher^ i S/r. 633. 

9. If one indided plead a mifnomer, and for want of a rcpli- 
. cation be difcharged, he may be a witnefs for the other defendant. 

6 Cotn. Dig. 358. B. 3. 

10. Trover againft A. and B. for the carriage part of a claiK' 

A. lets judgment go by default, and B. pleads the general iflofi 

on the trial of whi^h Lord Kenyon^ C.J, admitted A* as an cri- 

dcflcc 



deace for 5.| as be could not be liable for the cods if a verdi£l 
was found againft £. ; nor, if the verdi£l was found for him, 
would the piaintiflF, who had ptrmitted judgment to go by de- 
fault, be liable to him for cofts. Ward v. Hay don iff aL 2 Efpiti. 
Ni. PrL Caf. 552. 

1 1. la debt on the bribery a£l, 2 G. a, c, 24. $ 7. the perfon s. c. cited 
bribed Co forbear voting for a particular candidate was held to be H^- (f- »}> 
ai competent witnefs againft the giver of the money, although the ^^* '' 
tendency of his evidence is to indemnify and difcharge himfelf 

from all penalties incurred by any ofTence againil the ac^, fmce 
otherwife the (bitute would be of very Hitle avail. Philips v. 
Foivier^ per Eyre, C. J. Say. Rep. apt, '1 Barnard. 325. S. C. 
B/iJb V. Railing f Say. 289. cited fier Lord Mansfield^ Ccwff, 199. 

12. In an action by a mafter, for money had and received to 
his life by his clerk, and paid by him to the defendants for the 
infurance of chances contrary to 12 C 3. r. 36. the clerk being 
releafed by the plaintiff and by his own fureties, is an admifliblc 
evidence. Clarke s.Shee, Cowp, 199. 

1 3. Cafe for not putting a buoy ever defendant's barge, which 
had funk in the Thames, by reafon whereof a barge laden with 
plaintiff's corn was funk, and the com fpoiled. To prove the 
accident plaint! AT releafed the mailer of the barge in which his 
corn was, and called'him as a witnefs. It was obj(i£ted, that if 
defendant was liable to plaintiff for the corn, be was liable to the . 
witnei« for thedamage done the barge, and that the record of * 
recovery in this a£iion would be evidence againft the defendant 
in one brought by the witnefs. But Lord Kenyon, C. J. was of 

a different opinion, and he was admitted to give his teftimony* 
Spifty v. Bowens, Peai/s Ni. Pri. Ca. 53. 

14. On the fame principle the fame judge, in an adion of 
ajfumpfit againfl the ovirner of a veiTel, for not fafely carrying corn 
put on board of it, admitted the captain as a witnefs for the plain- 
tiff', 00 having a releafe from him. Lay v. Hohch, lb. loi. 

15. (kit in an atiion for confequenrial damage to the plaintiff's 
horfe, by reafon of the burfting of a pipe belonging to \ht'N*:w 
River works, owing to the negligence of .the defendants, the 
turncock waspropofed to be called as a witnefs for the defendants, 
but reje^led as incompetent, he not being relea/ed, for he comes to 
difprove his own negligence*, and the vercticSk in this cafe may b^ 
given in evidence in an afiion ag.iin(l him by the defendants* 
Green v. The New River Company, 4 Term Rep. B. R. 589. 

(S) Witncflea. Enabled by Ad of the other Party. '*^"' 3»' 

I. pLAINTIFF called a witnefs, who was fct afide upon an 

* exception taken by the defendant ; afterwards the defendant 

called him, and the plaintiff oppofed his examination. Praff, C.J, 

ordered him to be fwoin, for he is a good (nay a better) witnefs 
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for thtf defendant, though not to be admitted againft him, M" 
mjood V. Dfnty i 5lr. 480. 

2. Ld. HariknUhy C. held in Chancery, that where parol evidence 
was examined b/ the phintifFs, as to certain ^r/iV/// framed to raife 
money, in fitting out the Royal Family privaTeer (of which, the 
defendants were managers), but not called for, might be called 
for by the defendants. Saying that, at law where a witnefs 
called by the other Cde proved a matter by> parol which was in 
writing, and proper to be ^troved in writing, and it tended to 
the advantage of the adverfe party, it was held, that being a 
witnefs called by them, and examined by themfelve^, it (hould be 
admitted as evidence: thouu[h it would not if he had been called 
on the other (Ide : of which there ,was a cafe iu the time of HqU^ 
C. J. Blunt V. Ccwyns, 2 Vef, 331. 

3., If a witnefs be examined by the party, producing him to 
one point only, the adverfe party may examine him to, that, but 
not ufe him to prove a different fa£t. 2 Aik. 44. 

4. Bed qtutre as to the latter part. For in an a&ion againft 
the (heriiFof Mlddlefex for a {-^Mt, return to ^ fieri facias^ in which 
the validity of a bill of fale granted by A. was called in queflion, 
a witnefs was called by the phinti^' to prove A^% declaration 
refpe3ing it ; but failing, he was fct afide ; and it was obje£led 
that he could not be crofs-examined to other points by the other 
fide ; but Lord Kenyon^ C. J. held, that being called^ he (hould be 
examined. Philips v. Eamsr (5" al. Sheriffs is^c, Efpin. Ni FrL 
Cof. 357. 

'*^'»- 31* (W) How they may affift themfelves in giving their 

Evidence. 

I, A Witfiefs may refrefti his memory by looking at any book 
^^ or p.aper, ^ he can afterwards fwear to the faAs from his 
own memory. But if he fwears to them only, becaufe he finds 
them in that book or paper, his teftimony ought not to be re- 
ceived, and the original book or paper muft be produced. Bat 
ix dent. Church and Philips v. Perkins^ 3 Term Rep. B. if. 749* 
Tannery, Taylor^ Hereford Spring AjfrzeSy 1756, cor. Legge^ Baron. 
' cited by Buller, ]. /^. 754. Cafe cited ^ Ih, i*erLotd KeoyonfC*], 
tor* Lord Ch. Hardwuie^ Mich. V^f. 1753. 

a. In fome cafes a man may ufe papers at law (i. t. a witnefs 
may ufe them when examined in a trial at law, to refrefli his 
memory) ; but I havd known fome judges (and I .think I adhered 
chiefly to that rule myfelf) let them ufe only papers drawn up as 
the fadls happened, and all other papers I have bid ^them put iu 
their pockets. Per Lord Ch. Hardwicle^ lb. 

3. But a witnefs may afiift himfelf by a copy of his own me- 
Qtoranda/ thobgh it is taken by another perfon, if done under 
his own dire£lion. Duchefs ofKlngJion^s cafe^ 1 1 &. Sir. 255* 



(X) Non-appearance. Appearance of Witneflfes. "^*"; 34;. 
Compellable. How, and the Penalty thereof^ 

I. A Rule was granted to oblige ovit of the witneflcs to a fub- 
^^ mifliq^i to arbitration, to make aflidavit of the execution 

thereof, in order to make it a rule of court purfuant tq 9 ^ lo 

IT, 3/ r. 15. Clark v. Eltuick, l Sir. I. 
2. An attachment was granted a^^^ainfl a witnefs, who on fer- 

vice of a fubpoena to attend the trial of a caufe, declared he would 

not. But difcharged, bccaufc the fubpoena was ferved only two ^ 

hours before the fittings. Hammond y. Stewart^ i Sir. 510. 
3- IFyat V. Winkworth^ 2 Sir. 810. 2 Lord Raym. XJ28. S. P« 

fearfon v. Hes^ S. P* Per Lord Mansfield^ DougL 535. 

4. But the court won't grant an attachment without it appears 
th.it the fubpoena has been perfonally ferved upon ^he wituefs* 
SmMli V. Wbitmill^ 2 Sir. 1054. 

5. Nor unkfs reafonable expences are tendered to the wltnefj^ 
and the court won't enter into any nice calculations of the expenc^ 
But when puuiihing him as for contempt, will confine their en- • 
quiry to the quedion, whether the non-tittendance was through, 
obftinacy or not ? Chapman v. Poinion, 2 Sir. 1150- Barnes ^ 27. 

6. The furiher reccmpence given by 5 Eiiz. c. 9. $ I2. againft 

a witnefs for non-attendance, muft be aiTeifed by the court out of v 
which the proccfs iflucd; not by the jury or judge at nifi friui^ 
Pearfon v. lUs^ DougL 535. 

7. Debt will lie on fuch aflcffment. lb. 

8. An a^ion on the cafe will lie againd him. lb. 

9. But this aflion cannot be maintained againd a witocfsy un« 
Icfs the caufe has been called on and tlie jury fworn. Bland y. 
Swnfford, Pcake's Ni, Pri. Ca. 60. 

10. An habefs corpus ad tejlificandum cannot be granted to bring 
up a prifoner of war. Furley v. Ne^unhani, Dotsgi. 403. 

1 1. If one of the parties want the tcltimony of witnefles whom 
he cannot compel to attend, the court may put off the trial from 
time to time for ever, until the other party confents that they 
ftiall be examined where they are. Per Lord Mansfield. M^lyi 
tr. FabrlgnSy Convp. 1 74. 

12. A fubpoena iffued from the crown office, requiring one iJ., 
a material witnefs, to attend at the next alTizes at Sali/bury,iogi\'Q 
evidence in fupport of an intended profccution for a felony. /?.. 
not attending, the grand jury threw out the bill ; and the court 
of Kin^i'slicnch granted an att<»chment againft him for difobedtencc 
to the lubpccna. Rex v. G. Ring^ 8 Term Rep. B. /?• 585. Rex 
V. S/;i/«.v, lb. [tua)j Mich. Term, 1793- 
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'^^^'''^T. (X, *) Objeaions to the Credit of a Whnef*. 

I. JF you would impeach the credit of a witnefs, you can only 
'- examine to his general charadlery and not to particular fa£b. 

2. But other witnefles may be called to impeach his credit 
refpedling any matter relative to the ifltie. lb, 

^« But a party never (hall be permitted to produce general 
evidence to difcredit his own witnefs 9 for this would be to enable 
him to deftroy the witnefs if he fpoke againft him, and to make 
him a good witnefs if he fpoke for him, with the means in his 
hands of deftroying his credit if he fpoke againft him. HardwU 
y. Jarnum^ Taunton Spring AJfizes^ IT^-^P* cor, BulUr^l^ Hafi* 
ings cafe, per Lord Cbancelior^ 11 June^ 1789, in Dom, Prx. 
B. L. N. P. 297. Ed. 1790. 

. 4. But if a witnefs proves fads in a ciiufe which make againft 
the party who called him, the party may call other witnefles to 
prove that thofe fads are otherwife. 3. , 

5* If 9 particular fad go to the competency of a witnefs, it 
may be proved by other tellimonjr, as the copy of a record for 
perjury, felony, (Jc» So of an intereft in a witnefs in the event 
of a caufe : and whether he be interefted or not (hall be dcdded 
by the judge, lb. etper Aflfburfi, J. Taunton Summer jijffizeSf 1773, 
alter confulting B. Jidams, B. L. N, P. 297. 

6. Where the witnefs had been examined and crofs-cxamined, 
and it was ultimatelyidifcoveredthat he was interefted and (hculd 
have been releafed. Lord Kenyan^ C.J. held, that this being an 
iObjedion to his competency, might be made at any ftage of tbc 
caufe. Stone v Blackburn^ Ef^n. Ni. PrL Caf. yi. 

»»^*"' 3^- (B. a) Witneffes. What Perfons in certain Cafes 

ihall not be compelled to give Evidence. 

|. /^^SE upon a note. The plaintiff called one of the defend-r 
^ ant's bail to prove the hand. Pratt^ C. T. faid, if he was 
a fvibfcribing witnefs he w&uld oblige him to give evidence, other- 
wife he would leave him to his liberty. Hav^iins v. Perkins^ 
I Stn 406. 

2. So an attorney for the defendant, who is a fubfcribing wit- 
nefs to an agreement, muft prove his atteftation, being called bj 
theplaintiff. Poe ex dem. Jupp v. Andr^v)s^ Cowp, 845. 

3. AAion by K, (the defendant ill the prefent adion) as in? 
dorfee of a promiffory note, againft C. (the prefent plaintiffi) as 
maker. Interlocutory judgment figned and a writ of enquiry 
executed; after which the caufe was compromifed by C's paying 
|Mir^i and giving a warrant of attorney %o confefs j^udgment for the 
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refidue of the nr.oney. Between the execution of this warrant and 
the money's becoming due, K. told j1»^ who was his attorney in the 
caufe, that he was glad it was fettled^ for he had only given loA 
and his promiflbry note for it; and that he knew it was a lottery 
tranfa£lion. In an action brought to recover back the money^ 
thus paid, the attorney was called to prove the illegal confidera- 
tion, and that JT. knew it when he took the note ; and held, fer 
cur,f that he was a competent witnefs: for the difference is 
whether the communication be made by the client in confidence, 
as inftrudions for conducing his caufe; or a mere gratis diSum^ 
as it was here. Cobden v. Ktnrick^ 4 Term Rep* B. R. 432. 

4« The obligation to fecrecy in counfel, folicitors, and attor- 
neys, is not their privilege but that of their client ; and it is con- 
fined to cafes where they are a£)ing in their refpe^ive capacities. 
WUfm V. Rafial^ 4 Tmn Rep. B. R. 753- 

5. On an indi£tment for perjury, in an anfwer in Chancery, 
Liff C. J. would not compel the defendant's folicitor^ who wa^ 
prefent at putting in the anfwer, (and had been fubpoenaed,) to 
identify his client; he infifting on his privilege. Ren v. Watkin^ 
fin. But the reporter makes a quare^ this being a fa£^ in his 
own knowledge, and no matter of fecrefy committed to him by 
his client. 2 Str» 1 1 22. V\^e alfo the opinion of Lord Mansfield^ 
antra Doe v. Andrews^ Cawf. 846. Ld, Say and SeaFs cafe^ 
B. L. N. P. 284. and the cafes in this letter. 

6. An attorney has no privilege to refufe to give evidence of 
collateral h&a. B. L. N. P. 284. 

7. To debt on bond it was pleaded that it was given on an ^ 
ufurious confideration ; to prove which defendant called the 
plaintiiPs attorney, who had attended at the tranfa£lion, and 
held admiflible, though it was objedied that this was a cafe of 
confidence. For per LAd Kenyan^ C. J. where the matter is 
not comhiunicated to an attorney for the purpbfe of defence } ^ 
but he is as it were a party to the original tranfa£lion, that does 
not come to his knowledge in the charafier of an attorney, and 

he is liable to be examined the fame as any other perfon. And 
upon the attorney's evidence the plaintiff was nonfuited. Duf» 
fin V. Smith, Peake's Ni. Pri. Caf. 108. 

8. In affumpfit for go*ods fold and. delivered, money lent, (^r. 
Lord Kenyan^ C. T. held the defendant's former attorney an ad- 
niifSble witnefs /or plaintiff, to prove that he applied to fettle 
the account, his admiflion of the debt, and an offer on the part of 
the defendant, his client, to pay a certain fum on account of the 
pUintiS^s demands; and the plaintiff" had a verdiA. Turner v« 
^iiton, E/pin. Ni. Pri. Cafi 474. 

9- On th^ trial of the Duchefs of Kingjlon^ Sir Cxfar 
Hawkins was called to fpeak to fome matters wherein he had 
been employed as a furgeon by the Duchef?, and objedled to 
doing (b; but it was over- ruled by the court, who held that he had 
»J0t fucb privilege. Duchefs of Kin^floris cafe^ 1 1 State Trial, 243. 
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xo. A perfon urho la prefent for the purpoXcy and aAs as ta 
interpreter between a foreigner and his attorney, is bound to the 
fame fecrefy with the attorney, and cannot give evidence of what 
then pafled in another allien. Per Lord Kenyan*^ C J. Dn 
Barn v. Livitte^ Peakis N. P. Caf. 77. 

1 1 • AQion on the cafe againft the proprietor of a newfpaper for 
a li^l in publi(hing an account of a barrifter's fpeech» when makiDg 
a motion for leave to file a criminal information againft the plain- 
tiff : Byre, C. J. held, that the barrifter could not be compelled 
to give evidence of the fubdance of his fpeech, and he refufed to 
be examined* Curry v. Walter^ 1 Efpin. Nu Pri. Caf. 456* 



i»vi«>. 39- (C a) Witnefles. What Pcrfons (hall not be Wk* 

nefTes unlefs fworn. In what Cafes and how. 

I . I N an appeal of murder a quaker cannot be a witnefs without 

-^ being fworn, for to this purpofe it is a criminal proceeding. 
Cqflell viJ. V. Bambridge and Corbet^ 2 Str. 854. Cowp. 39a. 

a. By 32 G. 2. a 46. The affirmation of quakcrs ihall be 
received in all cafes where an oath is required by a£l of parlia- 
ment, with the like penalty for a falfe affirmatbn as for perjary. 
But there is an exception as to criminal cafes. 

3. The affirmation of a quaker cannot be read on a motion to 
ground an information upon for a mifdemeanour. 2 Stn 872. 
1 Barnard^ K, B. 346. 

4^ Nor to ground a motion for an attachment, unlefs by con- 
fent; and if by inadvertepcy a rule to anfwer the matters id an 
affidavit be made, when there is only an affirmation, it will b$ 
difcharged. Rex v. Bei/^ Andr. aoo^ 2 Sir. 946. Sed wdc 
Cowp. 392. • 

5. And that an attachment for non-performance of an award 
may be obtained upon a quaker's affirmation. Tajhr v. &cotii 
cited per Lord Mansfield in Achefon v. Everltt^ Co^vp. 394, Rth 
bins V. Saywardj 7 Geo. Sir^ 441* contra. 

6» On a motion to quaih an appointment of overfecrs a 
quaker's affirmation may .be read, for th^ end of it ir a civil re- 
medy. Rex V. Turner f j. Str^ 1 219. 

7. The affirmation of a quaker cannot be read in exculpation 
of a defendant, on a rule to (hew caufe why an information' for a 

, mifdemeanour (hould not be exhibited againft him. Rex v> 

Gardiner, 2 Burr. 1 1 1 7. 

8. But it might to exculpate himfelf. 3. 

9. The folemn affirmation of a quaker, together with the tender 
of 20/. purfuant to 26 G. 2. c. 18., entitles him to admiffion into 
the Turkey Company wiihaut taking the oath -prefcribed by that 
a£t. Rex v. tbeJTurkey Company^ 2 Burr. 999. 
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lo A quaker's teftimony* on his affirmations is admiflible in 
an aQion of debt on ftat. a G. 2. tf. 24. againft bribery. Atiihefon 
V. Exteritty Co%vp. 38a. .^iod viJe» 

21. In the trial of an iiidiftmciU forlarceriy^a Scoicb covenznter Srtanrt 
was admitted to give evidence by the form of holding up his hand C^}» f^-9* 
and repeating the oath> without touching the book or kifling it^ 
that being the cuftomary form ufed by his fe£k in his own coua- 
try-» and it was faid by Gouid^ J. to have been fo decided by the 
twelve judges on the trial of the rebels at Carhjle^ in 1745. 
Miidrotu^s cafe, Leach's Grown Cafesy 319. 

12. S. P. determined by Lord Kenyon^ C. J. in an affum^U otk 
a bill of exchange. Mcf v. JC«V/, Ptakes Nu Pru Caf, 23. 

r ' 

(E. a) Witnefles. Perfons injured* « vin. 40. 

I. IN an Jndi£lnfient for forging a letter of attorney, whereby the See«nfri(F)» 
* prifoner transferred the ftock of ^., Fortefcucy J. refufed A* f**3»i»^fc»u 
as a witnefs. . Rex v. Rhodes^ 2 Str. 728. Parr's cafe^ Leach. Caf. 
Cro. LaWy 345* contra. 

2. So on an indii^ment for forging an acquittance and re* 
ccipt, the perfon whofe name was charped to be forged was heI4^ 
inadmiiBble to prove the forgery. P^ujffiP^ cafe. Leach's Cro. Lavf 
*Caf. 8. See alfo Taylor'^ cafe, lb. 191. pojt. pL ro, ^ 

3* On an indictment for forging a draft with an intent to 
defraud C. A, who was a bamker \ if the banker fettles his ac« 
count with M,^ whofe name is forged, and being, convinced of 
the forgery, does not debit him with the amount of the draft, AT. 
is a good witnefs to prove the forgery; for whether the prifoner is 
acquitted, or convicted there can be no demand upon him for that 
fum. ljjher% <?afe, Leach's Cro, Law Caf. 44. 

4. But on an indi£tment for forging a feaman's will, an execu* 
tor named in a fubfequent will by the fame teftacor is not a com- 
petent witnefs to prove that the firft is a forgery. Rbode'^ cafe. 
Leaches Cro. Law Caf. 24. 

5. On an indidmcnt for the forgery of a bank-note it was held 
that the caJhicr of the Bank, who figns notes ** for the Governor ' 
" and Company of the \^7iX\\ioi England^' is a competent witnefs 
to prove that the fubfcription of his name to the forged note is 

not his hand-writing: for he does not make himfelf refponfiblc < 
by this fignature, unlefs he is guilty of a crime in abufing his 
truft. To repel his ttftimony, it muft appear that he would be 
liable to be fued in cafe the fignaturc was genuine. The intereft 
muft be apparent on the face of the inftrument itfclf, or arife 
immediately from the nature of the tranfa£tioo, or from his own 
acknowlcTdgment, or belief, whether he has an intereft or not, 
I^ut in this cafe, unlefs criminality be prefumed» intereft cannot, 
be inferred. Ntwland'^ cafe, LeatUs Qr9. Law Caf. 2^6. 

« 
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6. On an indid:ment for forging the indorfement onabiltof 
exchange of William Pearcty the fuppofed payee, it appeared that 
Davis^ the drawer, had written to W* P. fignifying that he had 
fent the bill in queftion, anS defiring him, as an zBt of friendfliipi 
to pay the amount to C. in difcharge of a debt due to him from 
D. It was agreed, that the bill never having come into W, P.\ 
hands, and he, confequently, having no property in it, was a 
competent witnefs to prove that the indorfement was not his 
hand- writing. 

7* But as it was firil neceflary to fliew that he was the idco* 
• tical W» P. to whom the bill was made ))ayable, fince otherwife 
the indorfement might be the hand-writing of the W, P. to 
whom it was; the teftimony of Davis, the drawer, was held to 
be the beft evidence of this fa£l, and therefore that the letter of 
advice from him to W. P. was infuflicient to prove it: whereopoa 
the prifoner was acquitted. Sponfonby^ cafe, A. 272. 

8. A perfon may be admitted, where he is not diredlly in« 

terefted in the queftion, as in IVelP^ cafe, who was indided for 

forging a receipt from a mercer at Omford* The mercer haTing 

SeeallbMf#, recovered the money in an a£^ion againft him, was permitted to 

(F>» P*- 3» prove the forgery. Per WiUes, C. J. at Ow», BulUf^s L N. 

^^ P. 289. 

^" (F)» 9- The fuppofed drawer of a promiflbry note, unindorfed and 
pL 58, &c. ^Qt made payable to order, having received a general rclcafc 
JiJ*^*'* from the bolder^ was admitted by Lord Mansfield to prove the 
forgery. W. AbcburJPs cafe, Leaches Cr9. Lav; Caf. 136. 

10. So the perfon whofe name is forged to a bond, as the 
obligor, was received to prove that the fignature was not hit 
hand-writing, on receiving a releafe from the obligee. In Dr. 
Dodd^S cafe. Leach's Caf. Cro. Law^ 144. 

1 1. When the drawee of a bill of exchange, indorfed in blank, 
had psiid it three days before it became due, it was held that be 
was not a competent witnefs in an indidment for forging the 
receipt indorfed for the value fo paid, as he had thereby opened a 
queftion. Whether he was not liable to repay the money. But 
on receiving a rejeafc from the indorfcrs of the bill, his evidence 

(«) Jtwu was received (a). Taylor's c'afe^ Leach's Cro, Law. Caf, 15^1. 

doubled 

whether the diawcc ought mi to hawe iclMfed the drawer. 
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nvsii.40* (F. a) Witnefles. Who. Particeps crimlnis. 
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.C. cited I. I N debt upon the bribery «£k 2 G, 2. c. 247. the perfon bribed 

i/#, (R), . 1 ^jjg Ji^IjI by pofler^ J. at the trral, and afterwards, by the 

'/'* court of B. R, a competent witnefs againft the perfon bribing, \Jh 

on the general law, that panticeps criminis^ although the tendency 

of his evidence be to obtain a pardon, or even a reward fpr him* 

(clfj is ^n divers cafes a competent witnefs. 2d, On the conftruc- 
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Hon of that (latute,y^^. 8. difchargmg the offender upon dlf^ 
coTcrtng, and convi^ing another, which could fcarcely have beeA 
done without intending that the former (hould be a witneb againft 
the latter, (ince otherwife the z6t would be of no avail. Bu/b v. 
Railings Say. Rep. 589. cited ^^r Lord Mansfield^ Cowp. 199. 
Pbiiips r. Fowlpr, S.P. cited Safer f 191. i Barnard. 326. 

a. An accomplice was not admitted as a witnefs for die crown, 
but carried before the grand jury by virtue of an order from tbo 
clerk of arraigns, which order the judges afterward declared had 
been furreptitioufly obtained, and was illegal and void. An in<« 
diriment for forgery being found againft D. upon his teftimony, 
he fubmitted upon his arraignment, that the indi£tment being 
found on improper evidence, he ought not to be compelled «to 
plead to it. But by the unanimous opinion of the twelve judges 
on a cafe referved, it was held» that the neceflity of fome proper 
authority to carry a witnefs who happens to be in cuftody before 
the grand jury to 'give evidence, regards the juilification of the 
gaoler only ; but that no obje^ion lies on that account in tho 
mouth of the party indi£ked, for in refpe£l to him the find* 
ifig of the bill is right, and according to law* Do5for^Dodd*f 
Cafe^ 141. 

3. In an indidment upon aa G. 3. c. 58. againft an acceflary S. P. Pir 
for receiving ftohn goods, it was holden unanimoufly by the twelve p ?^ i* 
judges that under this a^ of parliament the principal felon is an CaHIos* 
admiflible witnefs. Ha/lam*sCa/e, it. 2^S' cafeyib-sxti* 

4. In an indiAment for an highway robbery, it was unani- (*** ')* 
moufly held by the judges (j) on a cafe referved by Bulier^ J. that («)iVi/#^ ft 
the evidence of an accomplice unconfirmed by any other evidence ■??«*" ^^^ 
chat could materially afl^e£t the cafe, is fufBcient to warrant a con- ^re^fnt 
virion. Atnvood*s Cafe^ ib. 365. 3. P. per Perryn^ B. Durham byDarhin'» 
and Crowde/^s Cafe, ib. 375. ^^^* »^ 

5. The practice of reje^ing an unfupported accompltcff and ' ^^ 
not leaving his credit to the jury, is rather a matter of difcretion 
with the court than a rule of law. Per Perryn^ B. ibid. But by 
BuUer^ J. in AtnvooJT^ cafe, ante^ <* If the ground of objeAion Sm^« 

*< goes only to credit, the teftimony muft be received and left (^* *• *)» 
« with the jury.'' /*. 366. ^^' ^' 



(G, a) Witncflfes difabled by Crime. Enabled by ' *v^ ♦» 

Pardon, or fome after adt. 

\. /^N an indi£lment for a Ugh way robbery it was held» that P^. 

^ an accomplice eonvi^ied and under fentence of death was ^^' ^ *)' 
not reftored to his competency, by the king's fign manual, under 
which he had been difcharged on giving fecurity to appear and 
piea4 the next general pardon that (hould come out} for it is 
impoflibk for the court judicfiUy to take notice of bis majefty*s 
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intention to pardon, which is the extent of what the fign fiianual 
has fignified. Gullfs Cafi^ Leach„ Cro. Law Caf. 94. 

a. A* was convided on 31 G. 2. c. 10. for taking a falfe osth 
in order to obtain probate of a feaman's will. On an indiftment 
of the perfon who had fuborned him to take the falfe oath, it wai 
^ held on a cafie referved for the twelve judges, that a fpecial par- 
don granted to A. after a convidion on this (latute reftored him 
to his competency; and Cuddington v. Wilktnsy Hob. 67. 82. ^as 
cited as precifely in pbint, it being there determined that the 
king^s pardon doth not only clear the offence itfelf, but ail the de- 
pendencies, penalties, and difabilities incident thereto. Thomas 
Reth/fs CaJ'e^ Leaches Cro. La» Ca. 360. 

isviii.47- (L* a, 2) WitnefTes. Not to be enforced to give 

, Evidence againft themfelves. 

I. A Witnefs is not obliged to anfwer whether he is a Roman 
^^ Catbolick ; for a declaration in the affirmative would be 
evidence againft him^ and might fubje£l him to pains and penal- 
ties. Rex v. Lord George Gordon f Dougl. 572. 

2. A-,witnefs may be afked whether he has not ftood in the 
pillory for perjury, for the anfwer canpot fubje£l him to any 
" ^ puntihitttnt* Rex v« Edwards^ 4 Term Rep. B. R. 440. 

I 
% 

y vtn. 4S. ^ (M. a. 2) Examination on a Foirt Dire. 

I. A N objeAion to the competency of a witnefs comes in ftrid* 
•** ncfs too late after he has been fworn in chief, examinedt 
and crofs-examined. Abrahams qui tarn v. Bunfti 4 Burr. 2251. 
2» Put that this rule is in fome degree relaxed, vide Turner t. 
Peart ^ l Term Rep. j8. ^. 7 1 7. 

3* Held per Lord Kenyan^ C. J. that objedions to competency 
never come too late* . Stone v. Blackburn^ Efpin. Ni. Pru 
Ca.n. ' 

4* But no perfon can avail himfelf of it, if the obje£lion has 
not been taken at the trial. Turner y. Piart, i Term Rep* 
B. R. 717. 
See otTte^ 5. In a Criminal profecution, according to the opinion of fome, 

i^' ■)» a farticeps criminis can only be a witnefs in two cafes, if he be ac- 
(G?*),pi'i. tuaMy pardoned, or if iie have no proraife of pardon. But others 
have holden, that fuch a promife will be no exception to his 
^ competency, bat only to his credit; therefore in Layer's trial the 
court refufed to let a witnefs be examined on a vrierJire whether 
^. he had fuch a promife. B. L. N. P. 286. 
V»'e; s. P. 6. In ajfitmiffti by the affignees of a bankrupt for goocb (b]d and^ 
'"■"■^^*^ delivered by the bankrupt to the defendant, a witnefs was cflled 
Botdim*^' on the part of the plaintiAs, who admitted on the iwr Are^ that he 
Company v. was ^ crcditor of the bankrupt, and bein^ obje^ed to as interefted, 

he 



be was, in order to Te<*eftablifh his competency, permitted to prove T(me«,£fpiii. 
by his own tedtmooy that be had himkif become bankrupt iince, «!. PrUc*. 
and that Iiis ellate was affigned under the commilFion ifiucd againft ^ ' 
him, without producing the proceedings under it. For ^rLord 
Kenyn^ C. J.-~Being made an incompetent witnefs by his anfwer to 
a queftion from defendant's counfel, it is impofiible for plaintiff to 
come prepared with mateiials to (hew him a bankrupt, bothatn^ 
JJfignee, isTc. v. Swingin-^ Feait^s Ni. Pri. Caf. 218. S. C. Efpin: 
NL PrL Ca/l 164- 

7. In thr latter report of this c^fe his lordfliip is further repre* 
fented as having faid, that had the fa£i: been found in any otlier 
manner, or if he bad been proved by other evidence to have been 
a bankrupt, it would have been neceffary to have anfwered the 
objeAion by producing the bed evidence. i E/pin, NL Pru 
Cj. 165. 

(N. a) Of Evidence in generaK i* vtii. y. 

t« 1 NDECENCT of evidence is no obje£tion to its being re- 
^ ceivedy where it is neceffary to the decifion of any civil or 

criminal right. Da Cofia y.yJoftfSf Cowp, 734. 
a. Otherwife, if it arife on a voluntary v»ager between two in* 

different perfonsj as on a wager concerning the fex of a third per« 

fon. li. 736, 

(R. a) ' Evidence. Supplied. In Cafes of Neceffity. '^ v^n- ^9^ 

1 N an aQton on a policy of infurance, with a warranty againft 
captures and feizures, the lofs was laid to be by (inking at fea« 
All the evidence was, that the (hip failed out of port on her in- 
tended voyage, and has never fince been heard of. Lee^ C. J. , 
held this fufficient evidence to prove the hfs happened in the partis 
ctdar manner declared on. For as every body on board is prefumed 
to be drowned, it is the bed evidence the nature of the cafe admits 
of. Green y. Brown^ 2 Str* 1199* 

(U. a) What muft be produced in Evidence, as lij^^il!!: 

Papers, Deeds, Isfc. [rj;f • 

'• f N trover againft a meffenger who had taken plaintiff's goods 
. . *' under a coiAmiffion of bankrupt, plaintijF had given defend- 
ant notice to produce the proceedings under the commiflion. 
Defendant's counfel admitted they were in court, but refufed to 
produce them j- and held by Lord Kenyon, C. J. that they were not 
obliged to do fo unlcfs they chofe. Law v. JTells^ Pealed s* Ni. 
i'ri. C«.^3, Seo aifo Rotdtm^ Haldant v. Harvey , 4 Burr. 2^^j^ 

2. A 



s» A witnefs cannot be eompelled to produce a power o(tt* 
torney or other private paper in hispoflelEou, being his poperty, 
though he is ferved with a fubpcma ilucis tecum, MUes ii al. t. 
Daw/on^ i EJpin. NL Pri* C4i*405» 

»* ^"^ ^^ (Y**) Variance between the Evidence and the 
5!ft Declaration, fefc. 
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f • c FECIAL aftion on the cafe. Declaration ftat^, that the 
^ plaintiff *8 teftator delivered to the defendant a certain writ- 
ing obligatory, whereby one Lord Vifcount Gave became bound to 
him ifk 300 A, Csi'r.; that he the defendant, upon payment of 22/. bj 
the teftator to him, promifcd to re-deliver the bond upon reqoefti 
and that the defendauc, notwithftanding he was requefted, did dot 
deliver the bond to the teftator in his lifetime, nor to the plaintiff 
fince his death. Defendant pleadeid mn affiwipjit' On trial, the 
evidence for plaintiff was, that the teftator depofited this bond, to* 
gether with another fecurity, with the defendant, as a pledge for 
21 A That he tendered the 22/., and demanded the bond of de« 
fendant, which he refufed to deliver. It was objeded, 1/, that 
the evidence don't agree with the plaintiff's cafe, for it is not laid 
in the declaration thai the teftator either paid the 22 /• or tendered 
the money to him, and that he refufed it. 2J, The bond de« 
fcribed is by Lord Vtf. Gave, whereas that depofited and proved to 
be demanded was entered into by Ld. V. Gage. Percur.^]^l- 
ment for the plaintiff; for the tender and refiifal amounts to 
|>ayment, and the variation of Gave inftead of Gage is to be re- 
jeded as furplufage* Alcorn^ Executor^ ▼. Weftbrooi^ B. ^ 
tin//. 115. 

2. The follbwing note, <* Received of Mr. /f. 19/. on behalf 
^ of my grandfon, tvbici Iprom^e to be oceouniablefor an demand,^ 
will fupport a count for money lent and advanced^ HarrU v* 
Hunthcb, I Burr. 373. 

3. Debt on the bribery afik, 2 G. 2. e. 24. The declaration 
ftated, diat the precept in the declaration mentioned, i^aeddi- 
Te£led to the mayor ofColcheJl^. Upon the face of the prectpt 
when giver, in evidence at the trial, the words '* and comnrnelif 
appeared tQ-have been infcrted, and though ftruck through with a 
pen were yet legible. On a cafe ftated, the court were of opifliwJf 
that thefe words would be furplufage if thef ftood in the precept) 
which ought to be direfted to the returning officer, and that parol 
evidence ought not to be received to prove that thefe words weft 
not obliterated when it was delivered to the mayor. Dichfin'i* 
JFifber^ j^Burr, 2267. 

4* In an adlion for a falfe return againft the high bailiff of ^^f 

the declaration ftated, that the plaintiff recovered a judgment 

.againft -A I/., on which he fued z fieri fadas^ and a warrant was 

madb to the high buliff to levy fo much which the ptaintif >^ 
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ttrcif ^gzititttbe/aij A, U. Upon the evidence the wanant wa9» 
** to levjr of the goods and chattels of jt. U. fo much which the 

** plaintiff recovered againft ,** omitting the name, and held 

no vaHnncCi for it does net pontradi^ the record, and th>: obvious 
con(lru£lion of the warrant is, that the recovery was had againft 
him whofe goods are thereby ciire£ted to be taken in execution. 
King V. Morrice^ Fitz, 198. 2 5/r. gop. S. C. 

5. In debt qui tarn again ft a bailiff for extorting illegal fees 
in executing a Ji»fa»y if the plaintiff feta out the judgment on 
which the writ was foundeil, he niuft prove it. Ravage qui tarn v. 
^mithf 2 ^Slacijl. Rep. no I. 

Cu In efcapc a^ainit the flieriff, the clechTatTon averred, that 
y, S. was arretted ". under a writ cndorfod for bail by virtue of 
" an afBdavit now on record." Held in C B.y that this being si , 

fubftantive allegation, the plaintiff mutt prove it by the affidavit. 
Webi y. Heme, i Pull. £s* ^^/ 28 1 . 

7. But in an adion for maJioiouflv holding to bail, it was rc- 
folved in B, /?.. that an office copy ot the aflidavit would be fufE- ' 
cicnt to prove fuch an allegation, unlcfs it were ftated to have 
been made by the defendant himfelf, when perhaps the original 
affidavit mutt be. prbduced and proved. Croke v. Dowling, BulL 
L.N.P. 14. 

6. And it is only ncceffary to ftate, that the writ was fued 
out indorfed for bail — /., in which cafe proof of the affidavit is 
unneceffary. Croile v- Denv/ingf ib. . Webb v. Heme, ante. Rogers 
V, Bfcombe^ Taunt. Letit AJf. 1785. Efpin. Ni. Pri. Ca. 535. 

9. Ijeclaratiou ftated a leafe for three years, but on the evi- P.^. pl.4f. 
dcncc ic appeared that the leafe was void under the ftatutc of 

frauds, and the defendant was only tenant from year to year, this 

was fufficient for the purpofe of the a£lion ; but a Icafe for three 

years having been laid and not proved, the plaintiff was nonfuited, 

Shute v. Horn/eyt cited fer Lord Mansfield in Wright v. Br^Jiiu, ^ 

DougL 643. 

10. In an aflton againtt the (heriff for talcing goods without 
leaving a year's rent, the declaration need not ftate all the particu*. 
lars of the dcmifc ; but if it does, and they are not proved as 
ftated, there muft be a nonfuit. Wright v. Briftov), DougL 640, 

11. But this cafe is to be confined to contra^s. P^rLord ReH" 
j«i, C. J. 3 Term Rep. B. i?. 645. Or to alt cafes of records and 
written contra£ks. Per Buller, J. ib. 646. Sec alfo the opinion 
of Bidler^ J. 5 Term Rep. B. R. 498. 

12. Debt on II G. a. c, 19. /. 3. to recover double the value 
of the goods removed in order to prevent a diftrcfs. If the declar- 
ation aver a certain fum to be due for rent before the goods were 
removed, that fum need not be fpecifically proved : for it was im- 
pertinent to ftate what the rent was, a penalty being incurred un- 
der the adk by the fraudulent removal, dwinnet v. Phillip/p 
3 Term Rep. B. R. 643. 
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13. Where an averrtient is only matter of indocement to iU 
a£lion, it is not neceSary that it mould be precifely proved. Pir 
BuUir^ J. ib. 645. 

14. In an aAton brought by the lord of the manor to recoier 
fines due on the admiffion to certain cuftomary tenemeotf, the 
count in the declaration material to the prefent qucftion dated \ 
cuftom for every cuftomary tenant to pay a reafonable fy\t upon 
his admiffion, to be aflefled by the laft, t^e. That this tenement 
was of Urge annual value, viz. of the annual value of 13/. 8/. 9/. 
That the lord had aflefled 46/. 17/. 6d* as a fine for the defend- 
ant's admiflion to this tenement, and that this fum was areafoo- 
able fine. On the evidence it appeared that the fine fliould have 
been only 46/. 4/. 31/., that being the full amount of two years 
value ; and the queftion was, Whether the plaintiff couM in that 
cafe recover a fmaller fum than that aflefled ? And held in B. R»f 
that the evidence did not fupport the declaration ; for the plaintiff 
bad no right to any thing but the fum aflefled, which is here the 
gift and foundation of the adion. The duty arifes upon the 
afleflmenty which is here proved to be illegal and void. Theitfofe 
the cafe ftands as if no afleflinent had ever been made^ and confe- 
quently the plaintifl^s right to demand a fine is not complete. So 
the defendant had judgment. Grant y. jtjtle, £a/l. 22 G. 3* 
DwgL 704. 

15. Adionon apolicyof infurance. Declaration ftated, that 
ajur making the policy the ihip failed from Z. to Af., and was 
loft on her nturn from M. to L. -, the evidence was, that (he 
failed brfore. A verdi£l being found for the plaintiff under Lord 
K£tmft% dire&ioni that the variance was immaterial, B. R. refafed 
to iet it afide : for the averment in this cafe does not arife out of 
the contiaAf nor is the contra A as ftated in the declaration 
made to depend upon it. Ptfpin v. Sohmonsp 5 Term Rip* 
B. R. 496. 

1 6. A£Hon by A. a broker who had advanced money 00 timber 
to Hm his principal, againft the vendee for not paying toe Talue bf 
a bill at two months, in confideration of the fale and delivery bf 

' A. Plea, the general iffue, and notice of a fct-off of a debt doe 
by Hn to the defendant. The fale note prod need by the plaintilT 
to prove the contvaA was, ^ of fo much timber fold by A, oo 
« account of H. by bill at two months." It was' objefied, that 
there was a variance between the contrad ftated in the declaration 
which was with A* and chat given iu evidence which was with H* 
But over-ruled by Eyre^ C. J. ; for A^ had a fpecial property in 
the timber, the Tale was therefore his, and it is no variance. 
Aiiyni and Batten v. Amber ^ 2 E/^in. NL PH. Caf. 493. 

17. Debt for rent againft defendant, as affignee of a term} 
plea of a further affignment before the time for which rent vas 
deniahded. Plainti ff replies /im^^/7av/V. Evidence of a fraudu' 
lent aflignment cannot be gone into on this iffttc. Ldieux r; 
^qfi, coram Lee, C.J. 2 Str. laai. 

i». Debt 
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tS. Debt on award, and nil debet pleaded. Defendant cannot 
give evidence of partiality in the arbitrators in making the 
award. 

19. An allegation in an action for a falfe return to a manda« 
mus, of a cuftom of payment by the chapel-wardens of A>> to the 
church-wardens of B,^ maybe fupported by evidence of a cuftonx 
of payment to officers aAing only for the townfhip of ^., not co« 
cxtenfive with the parifliof J?.jbut who have always been defcribed 
as the churcbnwardens of B. Stead ^ aL y* Heaton fsf aL^ 4 Term 
Rep. B. R. 66g. 

20. Trefpafs for taking materials of an houfe: not guilty 
pleaded. The defendant cannot give evidence of taking the goods 
as a deodand ; becaufe he might have ju(ti6ed| and the plaintiff 
would have had an opportunity to give an anfwer to it. Dryer v* 
Mills iial. cor. Parker ^ C. J. I S/r. 6i. 

21. Trefpafs and falfe imprifonment : defendant pleads matter 
amounting to a juftification : plaintiff replies generally dt injuriA 
fud propria, &c. He cannot give in evidence any thing in avoid- 
ance of the juftification; as a refufal to jidmit the plaintiff to bail 
where the offence for which he was committed was bailable* 
a Blackft. Rep. 1 165. 

22. In an af^ion upon a oontra£l, plaintiff averred that he was 
ready to transfer ftock according to his contra£t. Proof that he 
had another perfon ready to transfer it, is not fufficient. Rhodet 
V* Lovittf Bunt, 70. 

23. Where the contra£i declared upon waS| that the defendant 
(hould deliver to the plaintiff all his tallow at 4/. per ftone, and 
the contraA proved was, that the defendant (hould deliver it at 
4S.fer ftone, and fo much more as the plaintiff paid to any other 
perton ; Eyre, Baron, before whom this caufe was tried, held this 
to be a fatal variance, and nonfuited the plaintiff j and jB. R. 
being of the fame opinion, refufed to fet it afide. Churebbill v* 
JFJUns^ I Term Rep. B. R. 447. 

24. AAion by a failor againft his captain ; and declared on 
contrad for 52/. 10/. run-money from the Weft* Indies to L^ndwi 
At the trial a note was given in evidence, wherebv the defendant 
agreed to allow the plaintiff the above fum, together with a pint 
of rum ^ day. , The latter part of the agreement, however, ap- 
peared to have been added to the note after (ignature. A verdi£fc 
was found for the plaintiff: and a motion to fet it afide was made 
in C. B.^ on the ground that the contra£i being entire, could not 
be feparatedi Lord Ray/m. 793. Dougl. 640. but denied. For 
per curiam, — ^The cafe in IjOtARaym* turned upon the defcription 
of a written agreement, which, if defcribed at all, mud tally with 
the defcription) here no written agreement is defcribed : it is 
true the agreement given in evidence ftates fomething more than 
was ftated in the declaration, but not material to it. Baptifta V. 
Cobhold^ I Pull and Bo/an. ^. 

25. But in debt for a penalty, under the Lottery-a£V 17 C 3. P^. 11.34^ 
^A^'t the plamtiff ftated in his firft coont an engagement to 
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repay the value of an undrawn ticket, if ttic number irifuTtJ 
{hould be* drawn the following day : — id. An undertaking to 
deliver an undrawn ticket in the like event; and the 3d count 
only differed from the i(l in ftatinj; the Uipulation to havcbcca 
to pay the prccifc fum of 20 /., Wt*. The agreement proved at 
the trial was in the alttrnative, ** Tliat if the ticket in fared fliould 
•« be drawn the next day, he would tii! er deliver to the infurer an 
•* undrawn ticker, or pay him 20/." A verdift l>eing found for 
the plaintiff, a motion was made in B. R. to fct it aGde and 
enter a nonfuit, upon this ground, among others:— That the 
agreement pj-oved ifid not corrtfpond with that ftatcd in any count 
T«'p rhin- in the dechriition. It was contendrd on the other Gdc that 
tift'wasa plaintiff, by brin^^ing hiij a£lion, luui made his elcdiion, andcon- 
Ind noTihe' vertcdthc contradl into an abfolute aj^reeraerU for the payment 
fartjujitrij. of money, Sed per- Lord Mansfield ^ in delivering the judgment 
of the courf, — \\ the ontion had been in the infured, and he had 
made his eleflion to taice the 20/., the contraiSt would have been 
fufficicntly dated, becaufe he would thereby ' have convened the 
agreement into an abfolute contrail for the payment of moncjr, 
and then the other part of the alternative, in the original bargain, 
would have become furplufage. Ccwbe v. P///, 3 Burr, \i^(^' 
But though the pia£lice may W. that the infured (hall have the 
option ; in point of law, the perfon who is to perform one of two 
things has a right to cled. Verdict fet afide and a nonfuit en- 
tered. Lay ton v. Pearciy Doug!, 15. 

26. In, an aflion of covenant tlie plaintiff flates that he onAr- 
took to build two houfcs for the defendant on or before tlic ift 
Apri!^ in confideration of which defendant promifed to pay him 
5C0/., and avers that they were built in the time. Evidence that 
the time had been enlarged by parol agreement, and that the 
houfes were built within the enlarged time, will not fupporttlc 
declar.Jticn. Littler i^ al, v. HollamU 3 Tirm Rep, B.R. 5QO. 

27. Breach of covenant affi^^ned, that the defendant had not 
' ufed a farm in an hufbandlike manner, but on the contrary bad 

committed waflc. The phintiff cannot give evidence* of the 
defendant's uGng the farm in an uphufbandlike manner, if it do 
not amount to wa(l<^.' Harris v. Mantle^ 3 Term Rep. B. R^TPl- 
^r/f. 28. Indiftment for faying of a juflice of peace, " He is a 

(y...»> re broken down jbftice,'* i^c. Proof of his ftying " You^rc** 
•« broken down juflice," iffc, wor/t fupport it. Rex T. Barrj% 
4 Tertn Rep. 5. J^. 2 1 7. 

29. So in an adlion, if the words be laid, " He dcfervcsto 
" be hanged for a note he forged,*'' proof of words fpoken » 
the fedond perfon won't fupport the declaration. Avarillt ^' 

" Rdgers, Guiidball cor. Ld. Mansfield^ Bulhr^s L. N. P. 5. 

30. So where the words laid in the declaration with an «vcr- 
ment of fpccial damage were, " He (the plaintiff jB/rnif/) canoot 
«* pay his labourers." The evidence was, that the defendant 
aflted the witnefs, •* ff he had heard Barnes could not pay hj» 

"labourers?" Held i/x S.S'. not to fiipport ihc cowti fcf 

there 
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there U a manlfrft didin^ion between the idea conveyed by words 
when rpoken afTirmativclyy and when put interrogatoriIy» and 
whatever the party may mean, the words mud be proved as they 
are laid. yatne4 v. Hoi/away^ 8 X^^'''^ Rfp- B. R. 150. 

31. Atftign on the cafe for flanderous w^ords fpoken of the de- 
fendant, being a trader. The words laid in the fird count of the 
declaration were, " I thought F* would have been off when he 
" faw kne ; be don't like to fee my face : I know how he is going 
** on ; he is felling coals at i /. a b^iftiel, to pocket the money, 
•' and become a bankrupt to cheat his creditors," The fecond 
count omitted the *vor<!s down to ** going o/tf'* and laid the 
remaining words as in the firft. The plaintiff proved the words 
as laid, excepting; « berome a bnvhrupt^ * and there clofed his 
cafe. Upon obje£lion that' plaintiff mud be nonfuitcd, £yrf^ 
C.J. — rhc whole of the words as laid in cither of the counts in 
the declaration has not been proved : if however any one count 
does contain a number of fubftantive flanJtrous charges, proof of 
any of them I apprehend has been held to be fuiHcieuc, and I am 
difpofed to be of that opinion. But here the whole forms one 
charge ; the mode by which he was to cheat his creditors was, by 
hcoming a banimpt. The whole therefore conditutes one general 
charge, not two didin£l ones, of becoming a bankrupt, and of 
intending to cheat his creditors. This allegation therefore ought 
to hive been made out in evidence, and not being; h the plaintiff 
mud be called. Flower v. Pedleyy 2 Efpin. Ni, Pri, Ca. 491. 

3;. In a fpecial a£lion on the cafe the declaration dated, that 
the plaintiff having didrained fome pictures on one P. his tenant^ 
and being about to fell them, the defendant in conflderation that 
be would return the goods to P. undertook to pay, i^c. On the 
trial it appeared, that the agreement was that the plaintiff (hould 
deliver the pictures to the defettdant^ and held/^r cur. a fatal vari- 
ance. Leary v. Goodffon^ 4 Term Rep* B. R. 687. 

33. A£lion for the penalty of the llatute 12 -/^//;;, c. 16. The 
declaration dated, that it was agreed, t//. that the defendant 
fliould lend to one R. a fum ol money, to wit, 86/. 9/., and 
fhould forbear and give day of payment until two bills of exchange 
payable two months after date became payable, {^t-.j for which 
he was to have 4/. lu. ; and that he iliii lend the faid fum of 
86/. 9/., yr. On the trial the ufuty was proved j but it appeared 
that the fum mentioned being the amount of two bills difcounted 
by R. with the defendant, was paid in money, bills, and old gold, 
part of which was a gold tooth-pick cafe whUi K.fivon be took at 
cojb^ This evidence fupports the declaration ; for the contrad is 
for the loan of money, and the parties mutually agree that a piece . 
of gold (lull be taken as part of the fum« Barbc qui tarn v« Par-* 
ker, I /f. Bluckjl. Rep. 283. 

34* Debt on a bond, and plea of ufury. If the plea dates the AttttfUt^. 
forbearance as abfolute till a certain day, viz. the ift of September^ 
evidence of a corrupt contra£l of forbearance of money either till 
the x(l of September or id of January cnfuing, at the option of the 
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hotwwtft will not fuppon it. But it (hould be pleaded according 
to the faa. Tati V. Weilmgs^ 3 Tirm Rip. B.R. $31. 

35* Trefpafs for breaking and entering theclofe, (sTr. of plain- 
tiff called S. Juftification, ^ That from time whcf cof the mc- 
«« mory of man is not to the contrary, there hath been a pMch 
«< e&mmon highway for all the liege fubje£tsj lie, to pafs and repafs 
«< on foot from a certain other common and puUick king's high- 
<« way leading from Knight/bridge^ &c. unto a certain place 
«« called Earl's Court in the pariflii is^c, in, throogh, oyer, and 
<« along the faid clofe called B. otherwife, ffc. i^c. in which, b'r. 
<« unto a certain other common and publick king's highway Icad- 
« ing from London to Fulham in the faid county/' He. The 
evidence was, that the way in difpute led over A into a foot* 
way callid C at the nveft Jidfy and along that foot - way into the 
road leading from London to Fulham* The court of C. P.^ were 
of opinion, Lord Loughborough^ C. J. dijfentiente^ that the evidence 
fupported the declaration, for the road along the locus in qw 
leads UNTO the Fulham road, notwithftanding there is an in- 
tervening piece of ground. Roufe v. Bardin & «/.» j H» BlaciJ* 

JRep.3S^' 

36. Aftion on a promiflbry note made by three partners, and 

ligncd with their furnames only, two of whom are dated in the 
declaration to be outlawed by the names of Robert Strobell an<i 
William Shutliff. On the general iflue the note was given in evi- 
dence, and it was proved that the partnerfhip confided of W* A. 
the defendant, W. S,, and Daniel Strobell, not Robert. The court 
thought that the evidence did not fupport the eontrafi declared 
upon, and that the plaintiff Qiould have been nonfuited. Goritif^ 
V. Auftyn^ 4 Term Rep. B. R. 61 !• 

37. Debt for an amercement in a court leet. The declaration 
ftated the court tu have been holden before the fteward of the 
manor. The evidence was, that it was holden before the deputy 
fteward. The variance is fatal. fTyvell y. Shepherd, iH.Bkclfi* 
163. 

38. Debt for an amercement. Declaration dated, that defend- 
ant was fummoned to ferve on the jury of the court leet and court 
baron, but the fummons was to ferve on the jury of the court leet 
only. Per Lord Mansfield, C. J.— The fummons docs not prove 
what the plaintiff has averred. He mud be nonfuited. Gf^ J 
WbeatUy^ Middle/ex Sittings after Mich. 1777, i H. Bhclp 

39. In an action on the cafe, where the plaintiff claimed by hi« 
declaration toll to be taken in fpecie for " goods fold or fxpofed to 
«« be /old in the market at M." But none of the counts? dated the 
claim for toll to arife from goods brought into the market and theft 
fold or expofed to falc. It was h^ld in / . R., Ajhhurft, J. contra, that 
it was fupported by evidence of a right to toll for goods brought into 
the market and there fold, without Oiewing a right to it for fucb as 
were fold in the market without being brought there. Forth« 
grievance beings that plaintiff was prevented £^om taking hii ^^U 
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in fpecie, '' goods fold m the market'' rouft neceffarSjr mean. 
«< l^oods brought into the market,'' and &ere fold, fince other* 
wife he could not take the toll in fpecie* M^eley^ Bart. y. PiVr* 
yj/r, 4 Term Rep. B. R» 1 04. 

40. On ^ juftificacion by the lord of the manor, under a caf- 
tom that the lord fhould have the bed bead on the tenant's deaths 
the cuftom proved was, that the lord Ihould have the bed bcaft, 
or good I and the whole court of C. B. held the variance fatal* 
JJderfy V. Harti ST. 4 Geo. r. 1 Puller and Bo fan. 394 («. a). 

41. So in replevin and avowry, as lord of the manor of jl/, 
for an heriot in kind upon alienation, to be paid by the incoming 
copyholder : Held in C» B. that evidence that the homage have 
been accuftomed to aflefs a certain fum of money as a heriot 
upon alienation, and that fuch afleflmcnt has always been made 
with reference to the bed chattel, do;:s not fupport the avowry. 
Parkin v. RaJcliffe^ 1 Pull, and Bofan. 393. 

42. Replevin for taking plaintiff's cattle at H. Avowry that 
they were taken as a didrefs damage feafant in H. the defendant's 
freehold. Plea in bar, that dat. 34 G. 3. vedod the aftermath of 
H. in the mayor and aldermen of the borough of Launcefton^ in 
trud, He* to fell and difpofe thereof, or otherwife to leafe or 
denife the fame by writing to any perfon, {s'r., and that they 
'< by their certain writing fold** and difpofed of it to the plaintiff, 
who put in his cattle, iSe. ad. Plea itated, the mayor, tsfc. by 
** their certain writing demifed" the aftermath, tstc. Replication 
that the mayor, iSe. did not fell and difpofe, tsfc. modoetforma^ and 
iflue joined thereon. It appeared in evidence at the trial, that at an 
auQion held for the purpofe of felling this aftermath the plaintiff 
was the purchafer, who gave a promiffory note for the fum, and 
that his name was written down in the printed catalogue by the 
towrn clerk of the borough, who a£ted as agent for the mayor, iic. 
Held in B. R. that this is not fuch a fale or demtfe in writing as 
is required by the aA, and was neceffary to fupport the plea ia 
bar. For, as neither the memorandum made by the town clerk, 
nor the note given by the plaintiff, could be deemed a fale, or de« 
mife in writing, fo neither can they be joined together for that 
purpofe. Sjmonds ▼. Ball fgf al. 8 Term Rep. B. R. 151. 

43. In an aAion for falfe imprifonment, the bill of Middle/ex^ 
upon which plaintiff had been arreded, was fet forth in the de- 
claration ; but ttfing the word, fie. indead of what appeared in 
the writ when given in evidence, " if they fiall be found in his 
*' hnlimcl, and tbemfafelj keep/* It being objected that this w^ 
a fatal variance between the evidence ani the recc^rd. Per 
Lee, C. J.^Tbe objeOion is, that all the bill of Middlefex is not 
fct out in the record ; but there is no occafion to let it all out, 
the fubdance is fufficient ; and there is no variance between tfa[e 
bill, 4ad fo mnch of it as is fet out in the record. Wilfin v. 
Mawjin, Mich. Sitt. at Weftm. 13 C. 2. I Term Rep. A R. ^27* 

44* In an a&ion by the bailiff of Weftminfter again d the defend- 
atot, in nature of an efcape, the declaration dated a latitat againft 
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Donner and J, Doc% with an ac f/iam ^igainft Donner for 3oA The 
writ produced in evidence was againit Donner and two o'thcrSf 
and not again (I y. Doe* Lord Mansfield held this to be good, it 
being a fufBcient writ to warrant the arreft. Hendroy v. Spencer^ 
Mich. Siit. Wejtm. 1773. lb. 238. 

45. In an adion for brib^^ry, the declaration dated a precept 
to be direftcd to the mayor only, but the precept proved was di- 
redled to the mayor and turgejfes. The cafe r<*fcrved for the opinion 
of C. JB' was, whether the precept proved fnpported the declara- 
tion ; and they were oF opinion that it did, for though there was 
m variance in the pcrfon to whom the prtcept was dire6led, they 
were of opinion that if it were the fame in fubdance as that which 
was fet forth in the record it vas fufRcient, unkfs the tenor nvat 
jlated. Cuming v. Sibly^ Enjl. 9 C 3. C. B.\ cited by Buller^ J^ 

1 Term Rep, B. R. 239. 

46. In an adion on a bail-bond the fpecinl original was return- 
able coram domino rege ubicunqne tiincfuerit in Anglia\ but the words 
idjicunqiiCy &c. were omitted in the bail-bond ; and it was object- 
ed, that by the (lat. of Hen. 6. (which was pleaded) the fherilF 
could take no bond but fuch as correfponded with the w:it, 
vrhereas this might be to compel an appearance out of England^ if 
the king (hould happen to be fo. But the court faid, it was fuffi- 
cient in thefe bonds to (late in fubdance the defign of the wiir, 
^nd that they would underdand that'by appearing before the king, 
was meant before the king in his court, and not before the king in 
perfon ; and the plaintiff had judgment. Shuttleworth v. Pilkington^ 

2 6'/r, 1155. V cited per BuHerj J. i Term Rep. B. /?. 240. 

47. Debt for two penalties of 50©/. each upon 2 G. 2. r. 24. 
for preventing bribery at eleflions of members of parliament. 
The declaration recited the writ to the (heriff for the ekdioHjand 
his precept to the portreeve of the borough, which concluded in 
^cfe words : " And if the faid eleftion,** tfr. The precept when 
produced had not the word " i/;" and Byref B. who tried the 
caufe being of opinion that there was a variance, and that the writ 
did not fupport the declaration, nonfuited the plaintiflF. But on 
motion to fet it afide in B. R. the court was of opinion, that the 
Vford if w^s nonfcnfical when it was introduced, and Oibuld be 
rejeflcd as furplufage; and made the rule abfolute.' King v* 
flppett^ I Term Rep. B. R. 235. 

jMii»fi9. 48. Npte; Buller^], arguendo added, «' The three principal 
V cafes' argued in this court of late years are Shaie r. Homfej^ 
•* Briftow v. TVright^zni Grant v. Aflie i all of which wcreupoa 
<' contrads. In this kind of cafes it is neceflary to fet out the 
f* contra£l in the declaration^ and if it be different in any paft 
<' from that proved, the whole foundation of the adlLon failSy the 
*' contrail being entire.** lb, 240. 

49* In an adion againft the defendant for negligence as an at-> 
torney in not profecuting a debtor of the plaintiff's to judgment, 
the return of the writ on which the debtor was arrefted being bid 
to be in the 2j;th year o{ the reigai lie. and the writ itfelf bein^ 
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« 

returnable in the 24th year, .it was held to be a fatal variance, 
even though the day of the return was alleged in the declaration 
under a videlicet. Green y. Be/met, i Term Rep. B. R. 656* 

9 

{Y. a« 2) Variance between the Evidence and the 

Indidtment or Information, 

I. INDICTMENT on the 14 G. a. c. 6. and 15 G. 2. e. 34. jintt^(y:%\ 

for itealing a cov/ value 5 /. The larceny was clearly proved^ P*- »^- 
but it appeared that th; animal (lolen was a fernale bead of the 
ox kind which never had a cilf, and which, however old it maj 
be, is called an heifer until it has had one. It was held by all die 
judges on a cafe refcrved, {De Grey, C.J. abfcnte) thit as the fta« 
tutes upon which the indi£lmenc was founded had ufcd the words 
both heifer and cow, the one mud iiave been ufed in contradif- 
liuftion to the other, and therefore that the evidence did not 
fupport the indidiment. R, Cookers Cafe^ Lehch. Cro. L, Ca, 99. 

2. Anindi£tmcnt for a robbery on the highway, is not fupported 
by proof that the party was dragged from the (Irect through a court 
into an houfe, and there robbed, for the crime was committed in 
the dwcUing-houfe. OaZ/p/j Ca/e^ Leach. Caf. Cr, Laiu^ 47. 

3. 5. D. was indi£ted on 9 G. i. c,22. for malicioufly (hooting 
at H, S. in the dwclling-houfe of James Brewer and john Sandy • 
It appeared in evidence, that it was the dwelling-houfe of ^p^a 
Brewer and James Sandy. Hothamy B., though he doubted whether 
the averment was neceil'iry, yet was of opinion, that having been 
made it (bould be (Iridly proved, and the.prifoner was acquitted. 
Du^rorf^s Cn/e, it. 282. 

4« So in an indi£tment for dealing in the dwelllng-houfe of 
Sarab Lunns. It appeared in evidence that her name was Sarah 
London, Mr, Serjeant^J^ziV, Recorder, held the variance fatal to 
the capital part of the indidment. Woodward's Cafey ib. ai6« 
n. a. 

5. Further in an indi£lment for burglary in the dwelling-houfe 
of JAn Snoxail, and dealing therein goods the property of jinne 
Locke. It appeared that it was not the dwelling-houfe of John 
Snoxail^ and held therefore by Gouid and Buller^ JudiccS) that the 
prifoner could not be found guilty either of burglary or dealing 
to the amount of 40/« in the dwelling-houfe, under xa Ann. c. 7. 
for the name of the perfon in whofe houfe the offence is committed 
mud in both cafea be ftated in the indictment. White's Cafc^ 

a* 216. 

6- indi£tment on 19 G. 3. c. 56. for removing from one filver 
knee-buckle to another, certain damps, marks, and impreOions^ 
to wity the king's head and the lion rampant, with intent to defraud 
the king, againd the ttatute, tic. On producing the buckle hi 
evidence, it appeared the mark was a lion paflant indead of a 
lion rampant, and the court held the variance fatal. CbarUs Le^i 
P«A LtucL Cro. Law Caf. 323. 

7.1a 
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7. An xndi£lment for perjury alleged to' have been conn 
micted on the trial of an information in the Exchequer ftated 
the ifiue in that information to be touMng and tttuermng tie 

forfeitwre of certain goods and merchandizes imported from pans 
beyond the feaa to Grtat Britain. The information as read 
at the trial was for having run goods, knowing them to be fuch, io 
his pofleflioni to which the defendant had pleaded generally not 
guilty. Per Bullcr^ J.-^It is a fatal variance, ** for though tlie 
•* attorney general might be obliged to prove that the goods were 
** forfeited either by witnefles, or a judgment, or a prior inform- 
** atton in rem^ yet it does not follow that that was the matter io 
^ ifTue ; it is only inducement. The only queftion put in iffoeby 
*< the plea of not guilty was, Whether the defendant had the goods 
<* in his cuftody, knowing that they were fmuggled into EngkmtT 
Rex V. Richard Hawkins^ Peakit Ni'. Prt. Ca, 8. 

8. But in a fimilar profecution, where tlic indi&ment recited, 
that ** an iflue was in due manner joined, and afterwards on, Ve* 
** came on to be tried ; and on reading the information it appeared 
*' that it contained two counts, to each of which defendant bad 
^< pleaded not guilty feparately, and it was objeded that this wai 
^ not an information in which there was ' an iflue,' but * two 
•« iflucs/' P^rLordJCp/fj«?/»,CJ.— Had the indiflraentftated, that 
the perjury was committed on the trial of two iflties, when there 
was but one, it would have been fatal. But this is no variance. 
Rex V. Jones f it, 37. 

9. An indifiment for perjury dated the defendant to have been 
fwom upon the holy gofpels of God. It was proved, that the de* 
fendant was firft fworn upon the teftament in the ufual formi 
but the Solicitor- General underftanding that he was a member of 
the kirk of Scotland, defired that he might be fworn by holding up 
his hand, and the oath was fo adminiftered. It wm objeAed, 
that this was a fatal variance, (ince the oath under which be gare 
his evidence was fworn by holding up his hand. Sedper Lord 
Kenyan, C. J.^— The indiftment would have been fufficiently certain 
if it had only ftated the defendant to have been in due manner 
fworn. If he had been only fworn according to the form of ad- 
miniftering an oath in Scotland, this would have been a good ob- 
jefiion. But as the defendant had fuffered himfelf to be f«om 
the ufual way, without objection oh his part, I muft not for* 
fer him by a^ing the hypocrite to efcape puniibment. Rex t* 
M^Cartber, it. 155. 

10. An averment in an indi£lment for perjury, that the party 
was fworn before one judge of aflize, is maintained by the evidence 
of the nifiprius record of the caufe in which the perjury was com- 
mitted, ftating in the ufual form that the trial was before both tbe 

^ judges. Refolved by the twelve judges in Rex v« JIfird, Lnv^* 
Cr. LawCa. 137. 

X I. In an indi£Vmient for perjury in an aflidavit,it was moved in 
arreft of judgment that there was a material variance between tbe 

affidavit^ which was, that «* he underftood and believed^* > tod '^^ 

tbe 



the aflignment of petjury in the indi^mentt which was, that ^< he 
^ had falfely fworn that he undertood and beUeved,*' omitting the 
letter/ Sedpet cur.y hating taken time to confider — << Some of 
*< the cafes go to a great degree of nicety indeed, particularly 
'^ Hutu 56. ; but the true diftiudlion is taken in Tbe Slueen v. 
<< Drah, 2 Salt. 660. When the omiflion or addition of a letter 
<< does not change the word fo as to make it another word, the 
** rariance is not material. A greater ftri&nefs is required in 
^ criminal profecutions than ill civil cafei. But here the matter 
<* has been fairly tried, and the omiflion of the letter dots not 
<< change the word; we are of opinion therefore that the jury 
^ were very right in reading it under/hod^ Rex ▼. Beach, Cowp. 
229. S. G. LeacL Cro. Law Caf. ia4.— 2V«ff | in this cafe the 
introdujiory words were *' according to the tenor and eflFe£fc 
" following** 

1 1. On an indictment for perjory committed on the trial of aa 
Iiididment for an affault, which contained thefe wordSf '* whereby « 
*' his life was greatly defpaired of." The indi£lroent for perjury, 
after mentioning that there had been an indiAment; ^ent on thus s 
*' vAkb indiSment wasprefented in manner and form filhwing^ that 
** is to fay!* and then fet forth the original indiAment, but in the 
paflage abovementioned omitted the word ** def^red^ and held 
fufficient. Renw^ May^ DcugL 194. 

13. In an indidment for forging a Ull of exchange, it was 
fet forth ^ aifoiUws^ that is to fay,** life. In reciting the bill the 
words were ^ value received^** but in the bill produced, '< value 
** teceiv'd," omitting the e ; and held by the twelve judges to be 
properly left to the jury whether the two words imported the fame 
thing, tor then it would not vitiate. Harts cafe^ Leach* Cro. Law 
Caf* IJI. 

14. So upon nultiei record pleaded, Segrave was recited inftead But the te- 
oi SeagravCf and held no variance, ^maidemfonans. Williams v^'^^^** 

▼• Ogle^ 2 Sir, S89. ,,1^ the party bu fbmethiiii elle to go hj^Z^ 

15. Prifoner was found guilty on a count in the indiflment, 
charging him with forging a note for the payment of money. It 
was moved in arreft of judgment^ that in fctting forth the tenor 
of the note it was only for the payment of ** fifty ,^ leaving out 
the word « pounds." But it was unanimoufly held by the 
judges, that the yttdifk was legal. Elliots Cafe, Leach's Cro. 
Law Caf 162. 

10. Three prifoners were convided on 1 1 G. 3. r. 40 for coun- 
terfeiting the copper monies of the realm called a farthing, and 
having been before convi£led and allowed benefit of clergy for the 
fame offence, it was prayed that judgment of death might be paiied 
on them purfuant to 4 ff. 7. r. 13 For this purpofe a counter- 
plea was filed reciting the record of the former conviction, and 
averring the identity, i^c. Replication of nul tiel record, and a 
jury returned inflanter to try it. On comparing the record of 
coaviflion wi(h the recital in the ^ounter-pleai a variance was 
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cliicovered thnt the record alleged the prifoner to be tried before 
Sir George NareSf " Knighty* and the counter-pica omitted the 
addition Knight, 1 he cafe was referred to the twelve judges^ 
but their opinion dots not appear. James Scott^s Cafe^ iL 312. 

17. In an indi£lment for perjury the obje£^ion was, that the 
indiftment dated the bill in Chancery to be dire£led to *^ Rohtri 
«* Lord Henley^ whereas it was direded to ** Sir Robert Henlej^ 
" Knight i" but that objedtion was- over-ruled. Rex v. Lookups 
^rin, 7 G. 3. B. R. cited fer Bullerj J. King V. Pippet^ i TVm 
Rep. B. R. 240. 

18. An indidment for perjury dated, that " abillofAOV- 
<* dlefex iflued out of the office of the chief clerk afligned to inrol 
*< pleas in the court of our lord the king before the king hirofeif." 
The figncr of the bill . of Jlf iV/t//^Af being called, (laced, that his 
was the only office out of which bills of Middle/ex iflued, and quite 
didind from the office of the chief clerk. It was contended for 
the profecytion that the words, ** the office of the chief clerk, licP 
are furplufage, and (hould be rcjef^ed as fuch. Sed perLotA Kin- 
jofif C. J.— It would not have been neceffary to date out of which 
office the bill of Middle/ex was to iflue, but being dated to have 
iflued out of a wrong one it furniflies a fatal obje&ion. Rex v. i/« 
ScbooU^ Peake's Ifi. Pri. Caf. 1 1 2. 

^^^ ^9' (Z. a) Evidence. . What muft be pleaded, or may 

be given in Evidence. 

1. /^ASE for words fpoken of plaintHF in his profeffion of an 
^ attorney. There was but one count to which the words 
applied, and Lord Kenyan, C J. admitted evidence of the fame 
words fpoken at diflcrent times to fliew the malice of the defend- 
ant. Charlterone^ WV. v. Barret, Peak^s Ni. Pri. Caf, 22. 

2. In cafe for fcandalous words, all the counts dated the word^ 
to be fpoken in colhquium with B., to whom plaintifi^ was going to 
be married, by reafon wheieof he lod his marriage. FhintifF 
offered in evidence other words fpoken to another per foil. Ptr 
hord Kenyon,C,]. — In adions for woids, I have always underAood 
that the plaintiff may give in evidence any words ufcd by the de- 
fendant to diew the I'pirit and temper by which he was a£^uated. I 
don't remember any cafe exadly like the prefent, where all the 
counts dated convcrfations with one particular perfon, and evi- 
dence is offered of words fpoken to another. But I think I niaf 
receive it in this cafe, for the only ufe of it is to (hew the ftaie of 
the defendant's mind, and malice towards the plaintiff. I mud re- 
qued however that no evidence may be offered of words aftionable 
in themfelves, fori am clearly of opinion that fuch evidence is not 
admiffible. Verdl£i for plaintiff with joo/. damages* Meady* 
Daubigny, it, 1 25, 

3. In an zStxon for a libel, plaintiff offered in evidence other 
letters, and papers which alfo sunountcd to Ubels. Lord K^tj^ff 



C. J. aclmittcd them in evidence, though they contained matter 
which was the ground for another aAion ; obfervingi that in actions 
for Mt^ords it was the prafljce to admit evidence of other words 
befides thofe charged in the declarztion, and therefore he wou^d 
admit this evidence. Lee v. Hufon^ Peahens NL Pri. Caf. i66. 

4. In an adlion again (1 a wharfinger to whom goods were fent 
to be (hipped) for negleding to take out a ruffernnce, for want of 
which the goods were fcized. It is not necefTary to aver or prove 
that the goods were condemned by a fentence /;/ rem. It is fufli- 
cicnt to aver, that for want of fuch fufFerance the faid goods were^ 
feized as forfeited^ wherebv the fame became wholly loft to the 
pUintifF; and proof of a teizure in fa6l by the officer for a juft 
caufc of forfeiture, is fufll^ctent to fuftain the declaration* Baker 
V. Lifcoe^ 7 ^erm Rep. B. R. 171; 

(A. b. 1) Ads of State. t* vin. u . 

u "T^HE Gazette is evidence of all ads of ftate. Rex r. D. Holt, 
*- 5 Tiertn Rep. B, R. 436. 

2. In an information for a libel, it was averred that divers 
addrefTe^y Wr. had been prefcnted to his majefty by divers of 
his loving fubjeds, i^c. A Gazette, in which it was ftated that 
certain addrefles had been prefented to the king; from difFerenc 
bodies of hu fubjeds, ezprefling thdir loyalty, C5fr. was held good 
evidence to prove the averment, for it is impoflible to give other 
evidence of fuch adls. Jh. 

3. It was held by all the judges that the articles of war, printed 
bjr the king's printer, are good evidence of fuch articles. W'ithen's 
cafe^ 17 Nov. 1784, 5 Ter^ Rep, B* R. 442. 

(A. b. 2) Admiffion. ]}^!}^ 

I. A CTION upon a bond. Pl.untifF proved that the fubfcrlbing Vtdepop. 

^ witnefs went to the Eajl Indies^ and that enquiries had (A.b), 304 
been made after him, but it did not appear that he had returned. ?'**»**• 
He aifo gave in evidence an admiflion of the debt by the defend- 
ant, and riien was permitted to provs his hand writing. And on a • 
motion to enter a nonfuit, becaufe evidence of the defendant's 
hand 'Writing v/as not admifflbU under thefe circumjlances^ the rule was 
difcharged without argument.. Coghlanv. WiUlamfonf Dong/. 89. 

2. But the acknowledgment of the obligor that he owed the 
debt, for which the bond was given, does not fupcrfede the ne- 
ccIGty of calling or accounting for the abfence of the fubfcribing 
witnefs, whether in ai^ aQion againft the obligor himfelf, or to 
prove the petitioning creditor's debt in an af)ion by his affignecs 
>ftcr his bankruptcy, where the debt arofe on the bond in quef« 
tioij. Abbot i AJfignee of Far r v. Plumbe^ Deng!. 205. 

3- A bond from the defendant to parifh olRcers of the place 
^here be before refided, acknowledging that rhe tr.ide he carried 

on 
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oh was a nuifance, and binding himfelf not to cohtiDoe it, 19 
evidence on the trial of an indiSEment for a nuifance in carrying 
on the (ame buGnefs in another place. Rex v. B. Neville^ Peakn 
HL PrL Cqf. 91* 

4. In affun^tt for not delivering goods (hipped on board it» 
fendant's (hip in good conditioni defendant offered a letter in 
evidence from the plaintiffs, who were (hippers of the goods to 
Vandyh and Co. entirely exculpating the defendant from all 
blame, or imputation of negligence or mifconduft:, and that he 
had a£led in every refpe£l in (lowing the goods according to their 
orders } but it alfo appeared by the letter, that Vandjck and Co. 
were the pcrfons on whofe account the goods were (hipped, and 
were the parties really interefted in the fuit, and had indemnified 
the plaintiffs, in whofe name it was brought. It was objefted 
that this would not be received in evidence as an admiffion. the 
plaintiffs being only i)omipally interefted, nor as the teftimonj of 
the (hippers, who ought* to be examined on oath. But Lord 
Kenyon^ C. J. who tried the caufe, and the court of B. R. after- 
wards, were clearly of opinion that the admi(&onsx>f the plaintiff 
on record, are evidence whether he is a£lually interefted or not. 
Bauer man i^ al. v. Rademus^ 7 Term Rep. B*R» 66 1. 

5. So in an a£lton brought by the affignee of a bond, in the name 
of C. and his wife, who were the obligees, an affidavit fwornbjr 
C. after he had affigned the bond, was received in evidence, and 
a bill of exceptions being tendered, the court of C. B* thought 
it too clear for argument," for there could be no queftion tint 
any thing faid or fwom by the plaintiffii on the record mud be 
evidence for the defendant* Crait tt Ux. v. IfAetb^ B. 670. 
(n. d). 

6. AdmifEon of a debt, if fatisfaQortlj proved, is the (bongeft 
evidence. But an offer to pay money by way of compromife is 
not evidence of a debt ; for men maft be permitted to buy dieir 
peace. Thus if ^. fue JB. for iooA» and B. offer to paylum 
20 /., it (hall not be received in evidence \ for this neither admits 
nor afcertains any debt, and is no more than faying he would 
give 20/. to get rid of the a£lion. But, if an account confiftof 
ten articles, and B. admits that a particular one is due, it is good 
evidence for fo much. B. L. N. P. [236]. £d. 1 790. 

7. Admi(Bons of particular articles before an arbitrator are 
alfo good evidence, fpr they are not made with a view to a com- 

Stoe Mf . promtfe. Wejllah v. CoUard ist oA Bridgetuater Summer AJjiutf 
(L b. 10) I ^gp^ ^^^ BuUer^ J. B. L. N. P. [236]. 

8. And this, tliough the reference proves inefie£live, at leaff* 
as to fuch admilfions as defendant would be obliged to make in his 
anfwer to a bill in equity. Per Lord Kenyan^ C. J. Slack v. &• 
channany Peak^s Ni. PH. Ca/ef, 5. 

9. In an adlion on a policy of infurance, evidence, that when 
other underwriters referred the caufes brought againft them oa 
the fame policy, defendant confented to be bound by the a^rdf 
and that it was in plaintiff's favour, may be received on thcpno^ 

6 Pl« 



pie of an admiffion, provided the plaintlfFalfo agreed to be bound 
by the deciGon, fiiice otherwife it is nudum paBum* Kingfisn r • 
Phelpiy PeaVs Ni. Pri. Caf, 227. 

ID. In an a£lion on a policy of infurance, the underwriter, 
who was defendant, wanted to give in evidence, the captain's 
proteftf contatntng an account of the lofs of the (hip infured, 
on the ground that the plainciflF's agent had (hewn it to him when 
he demanded pavment, and that it was therefore a declaration 
by him to the delendant of the fa£l$ on which he required fuch 
payment to be made. But Lord Kenjan^ C. J. refufed to admit 
this evidence at the triali and a rule for a new trial beinfi^ moved 
for, .it was difcharged in B. R. Senai v. Porter ^ 7 Term Rep* 
B.R. 158. 

11. In an a£lion for penalties on the poft-horfe a£(, brought 
by the farmer of the tax, it is not necefiary fo.r the plaintiff to 
give in evidence his appointment by the lords of the treafury, or 
the commiflioners of the (tamp duties authorifed by them. Proof 
that the defendant has accounted with him for the duties as farmer 
is fttfficient. Radford qui tarn v. M*Intoft>^ 3 Term Rep* B. R. 632. 

12. In a limilar a£lion, in order to prove the defendant licenfed, 
it is not neceffary to produce the licence itfelf ; evidence of his 
having <* licenfed to let poft horfes" over his door is fufBcient 
a^ainft this defendant, Radford qui tarn t. Briggs^ 3 T<rm Rep. 
B.R. 627* 

13. In an adion againft a poftmafter, on 9 jtnne, c. to. § 44, 
for intermeddling with elections, the court were of opinion that 
proof of the defendant's ading would be fufficient proof of his 
being in that o(&ce. Crew qui tarn v. Saunders^ 2 Stn 1005. 

14. In an aAion againft an incumbent, for non-relidence^ to 
prove the defendant parfon it is not neceiTary to prove his ad- 
miffion, inftitution, and induAion. Proof of his having done 
feveral a£ls as parfon, fuch as receiving tithes, Ve^ is fufficient. 
Bevan qui tarn v. WilUams^ E. 16 G. 3. jB. R. 3 Term Rep. 635. 
w, S. P. 

15. In 'actions for tithes, it is not neeeflary for the incumbent 
to prove prefentation, inftitution, and indudionj proofs that he 
received tlie tithes, and a£ted as incumbent is fuflicient. Per 
Buliery J. Berryman v. JVife^ 4 Term Rep. B. R. 367. 

16. In an aclion of (lander by an attorney, the declaration 
*' itated, chf.t plaintiff was an attorney of this court," [?. e, B. R,) 
" and having been employed in a particular caufe, had received a 

^* certain fum of money, which defendant charged him with 
*' fwindling, adding a threat that he would move to have him 
*^ firuck off the roll." It was held in B. R. that it is not neceffary 
to prove his being an attorney of B, R. by his admi{Son, or a copy 
of the roll of attornies, for the defendant's threat imports that he 
vas an attorney. Berryman one, lie. r. Wife^ 4 Term Rep. 
S'R'366. ^ 

' 1 7« Such proof is never required in a£lions brought by attorniet 
for their fees. P^r Bul/er, J. i». 

z8. But 
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1 8. But in aftion againft defendant, for negltgencc anJ mlf- 
conduct as an attorney, the declaration dated him to be one of 
the attornies of the court of feflions of the county of Chjler^ and 
lie had notice to produce his admiffion as an attorney of that court, 
which not bc»ng done, his bill for bufmefs done in that court was 
offered in evidence, as fufficicnt to 'prove the averment. Sed Per 
Lord Kenyon-^Bj this declaration the platnttflP has incumbered 
hcrfelfwith too much proof: if it had dated him );eneraUj to 
have been employed as an attorney, the evidence would have been 
fufficient. But his bill does not prove him an attorney of ihat 
court. As an attorney of this, or any other court in JVefimivjut' 
hall^ he had a right to pra6life in that court, ufing the name of an 
attorney there, Grife v. Jachfoti^ PeaWs NL Fru Caf 236. 

19. In the cafe of all peace officers, judices of the peace, con- 
ftablcs, iic. it is fufficicnt to prove that they a£ied in thoftr cha- 
racters, without producing their appointment, and that even in the 

{tfjSodcter- cafe of murder («). The excife and cudom-houfc officers indeed 
inlned by a\\ fjjji xixi^tx a different coniideration, but even in thcfe cafes evi- 
the cafeof*° ^cnce was admitted both in civil, and criminal cafes, to (hew that 
Gordon, the party was a reputed officer prior to 1 1 (?. 2. r. 30. Per iuU 
Affi«i ^^' '^^ J* Berryman one, &fr. v. Wifct 4 Term Rep. B. R. 366. 
i7S9»Lea€b Cro. LawCaf. 412. 

20. Excife officers aQing in the execution of their duty fhallj 
by 1 1 G. 2. be taken to be excife officers, until the contrary be 

^ made appear, and the vnus probandi is thrown upon the prifoner, 

or defendant Sheile/s Cafet Leach, Cn Law Caf. 278. («. a). 

^illlii' (A. b. 3) Affidavit. 

• 

I. A N affidavit of the deceafed was allowed to be read, in con* 
^^ firmation of other evidence, to prove his marriage at th^ 

Fleets though taken before a furrogate when nothing was before 

the ccclcfiadical court. Sacbtverell v. Sachevtrell, Court o/Dflf* 

gates, S/r, 35. ^ 

2. An affidavit filed in court on a motion may be read in evi* 

dence at the fittings in the fame court, without proof of its being 

fworn. 2 Black/}. Rep, 1 190. 
ill to in- 3. If there are no titles to the affidavits in a caufe, the court 

ticitiig affi.. ^iii net take notice of them, though the counfcl on the other 6de » 
tlimfnlun- ^^^ willing to wavc the objeQion. P/rLord Kenyon^C]* Ova* 
formation in V. Hurd^ 2 Term Rep. B. R. 644. 

B. R. the 

coutt hi»c laid down the foltowing rolrt : lit, Thcfe on which the mot loo »§ made for lean, to "'* " 
Ihould not be entitled. 2d, Thofe which ae made in anfwer to them, may «cher be eoutled or^t* 
3d, All made afier the rule is ahfolute muft be entitled. Regem and Jonea, a-Stt. 704. Rea t. Roww** 
lb id edit. Co. i }> and the cafes therc\ cited. R. King fui tern, ▼. W. Cole, 6 Term Rep. B. R- M^* 

4. So if they arc mifintitled, as by a miftakc in the chriftito 
name of the parties. Rex v. Jewat^ Hil. 3 1 G. 3. 2 Effin. iw. 



5. A volontaty affidavit i8.no evidence between ftrangei^, ex- 
cept in cafes where a confefEon^of the perfon making the 
afEdiivit would be evidence. As whrn a widow came foradmtni-' 
ilracion^ the marriage being conteiled| aa alHdavit of the man him* 
tt:if was read. j8. Z. jf^T. A 24 1 . 

6. So on an ilTuc directed out of Chancery to try the legitimacy P^. 

of the plaintiff, the fdtbcr's oath before the judges on a private C^"* ^ ^h 
bill was allowed ;o be evidence* B. L. N. P. 241. 

7. A mere voiuiitjry atHJavit^ which 13 no part of any cattie ia 
a court of juftice, mult be proved to be f worn ; for if you only 
prove it fi^ued by the party, the proof goes no further than to 
fupport it as a note or letter, ami as fach you miry give it in evi- 
dence without more proof. But if an affidavit be made In any 
caufe, proof of fuch caufe depending^ and that fuch affidavit was 
ofed by the parry, would perhaps be fuflicienT proof of its being 
fworn even on an indi<£lmefit for perjury, and certainly would be 
evidence in a civil fuit. fh. l^^- S^tc po/I: (A.b. 26) pL 30. 

8. An affidavit by A^^ itaiip>g that iff. had brooght him a chal<« 
lenge from C, and that B, had refufed to make an affidavit that C« 
fcnt him with it, is not evidence upon which B, R. will grant a 
rule nf/i for a criminal information againft C for fending a cbaU 
lenge. Rex v. H^ilUt, 6 Term Rep. B. R. 294. 

(A. h. 5) Ancient Deeds. l^^m. 24- 

I. ff N an a£tion foir not completing the purchafe of certain pre- P^- 

* mifcs, the plaintiff, in order to fliew that he had a good title to ^^' ^' ^^J' 
fell, inter aiia^ a right of way, produced the deeds by which it had 
been granted, and proved that he had enjoyed the right* Lord 
Kenym<^ €• J.- held^ ** that where the qoeflion was refpe£ling a 
** title, the party (bould not be called upon to prove the execution Tbetfaceof 
•« of ait the deeds, deducing a long title \ more efpecially where '*»«ft «*«^«* 
•< poiTcffion accompanied them.*' TUmpfon v. MUes^ i Efpin. ^^^^' 
N'u PrL Ca. 184. reporu 

2. On an apped, the parties produciirg a certificate of a fettle-^ 
mtnt which was dated more than 30 year^ ago, need not give an 
account of it, but the produ£lion is fuiBcieut. Rex v. Inhabitants 
•f Rjton^ .5 Term Rep. B. R* 259. 

3. If a deed be 30 years old, it may be given In evidence without 
any proof of the execution of it : however, there ought to be foinc 
account given of the deed, where found, (Jc. j and if there be any 
blemifh in the deed by rafure or interlineationj the deed ought to 
be proved, though it were ab9vc 30 years old, by the witnefles if 
living ; and if they be dead, by proving the hand of the witnefles, 
or at leafl one of them, and alfo the hand of the party, in order to 
encounter the prefumption arifing from the blemifhes in the deed ; 

and this ought more efpecially to be done^ if the deed import a CbetUe toi 
fraud ; as, where a man conveys a reverfion to onc,^ and after ^^^^* **• 
conveys it tp another, and the fecond pur chafer proires his title, ^ '^®'* 
Vol. IV. S becaufe 
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becaufe in fuch cafe the prefumption arifing from the antiquity of 
the deed is deftroyed by an oppofite prefumption ; for no man 
(hall be fuppofed guilty of fo manifeft a fraud. Bull. L* N* f • 

255- 
4. Where a deed of 30 years ftanding was offered in evidencci 

Yaiei, J. adoiitted it in e?3dence| though the fubfcribing witnefs 

was alive and then in court» becaufe he would not break in upon 

a rule fo well eftablithed. Per Lord Kenycn, C. J. in Marfi r. 

^ Ofllmtt, 2 Efpin. ^i• Pru Caf. 666. 

Appointment of Overfeers. 

INDICTMENT againft the churchwardens for reiuCng to 
^ join with the overfeers in makine a poor rate. An appbiot- 
ment of the overfeers under the hands and feals of two jufticesi 
according to. the ftatute, rauft be produced; for the court is to 
judge whether it be fufiicient. R. v. Arnold^ cor* Pratt^Q.]* 
I Str. loi, 

,^vi^ (A. b. u) Attorney's Bill. 

^''* I. r\ELIVERY of a former bill by an attorney is conclttfirc 

pi. 16 Ike. evidence againft an increafe of charge in a fccond bill for 

r'oft. the fame period, on any of the items contained in it^ and ftrong 

(A. b. 15), prefumption againdt any additional items* Loveridee v. B§tlmm, 

pi. »i. n If ief D r 

^ I Pulu C3 Bof. 49. 

2. Action by an attorney to recover the amount ^ a bill for 

bulloefs done in his profeflion. At the trial he proved thedaf 00 

which it was delivered, and relied upon the nifiprim roll to (hew 

that the adion was not commenced till a mouth after the delirerj. 

Held in *C.i^. to be good prima facie evidence of the time when 

the adlion was commenced, and thai if it was really commenc^ 

before the time, it was the bufinefs of the defendant to (hew it 

by a copy of the writ. Webb one, i^c. v. Pritchet, l PulL W Bof* 

263. 

y:ji I Vol. Bills of Exchange and Promiflbry Notes. 

ofSuppl. tit. ° ' 

EilU of Exchange, &c. and ptfticttlarl| (K), 561. 

I. IN an a£lion againft the indorfer, Lord Raymond would not 
* allow the defendant to give in evidence, that the plaictiff 
deGred him to indorfe the note to enable him to bring an a^ioo 
againft the drawer* but declared he would not fue the deftnda&c 
Collet v, Griffith, Guildhall^ Uil. 2 G. 2. B. L. N. P. 274- 

2. But where an action was brought by the payee againft tk 
drawer, defendant was let in to ihcw that it wns delivered a« aa 
<fcrow. % S&. 674. > 

. 3- Aa5o« 
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3. Action by the indorfee of a promiflbry note againfl: "the 
maker. It appeared on the face of the note, tbat it had beenfttoted 
for Twri'-paymetii^ The defendant ofiered to prove that he had paid 
the note to the payee after it became due, who had afterwards ne- 
gotiated it without his confent ; and it was held in B. R, that h6 
might ; and three judges, ha/ttante Lord Kenyon^ C. J., were of 
opiniofi, that if a note be over due when indorfcd^ it is alone fuch 
a circamftanct of fufpicion that the maker may give evidence of 
payment to the original pnyee in<an adion by the indorfee, for h^ 
muft have taken it on the credit of the indorfer, and not of thfe 
maker. Brown v. Dovis^ 3 Term Rep. B. R.Bo* 

4* In an aflion^ by the indorfee of a promiflbry note, payable oh 
demand, agatnft the maker, ^;///fr,J. admitted the defendant to give 
evidence that the note had been indorfed to the plainti^a year and 
an half afterwards, (r. #. the making) and alfo to impeach the con- 
Cderation, by (hewing that it had been given for fmuggled goods, 
and fjartber that payments had been made upon it. Which being 
proved, though no privity was brought home to the plaintiff, the 
judge dire£ted a nonfuit. Banks v. Colwell^ Launcefton Spring 
AJJt'zeSy 171*8, cited ibid. 

5. It feems a reafonable diftindiion which has beeo tsdcen be- 
tween an a£tion between the parties themfelves, in which cafe 
evidence may be given to impeach the promife, and an a£lion by 
or againft a third perfon. Snclling v. Briggs^ Readings I74l« 

B. L: N. P. 274. 

6. A£lion by the indorfee of a promilTory note againft the 
maker. The note was indorfed after it became due, and there wefe 
many circumftances which induced xhe court and jury to believe that 
It had been fraudulently obtained. Verdift for defendant, whidh 
the court rcfufed to fet aGde ; and per BuUer^ J. ajentietiie curid'^ 
<< If there are any circumftances of fraud in the tranfa£tion, and 
<' the note comes into the plaintiff's hands by indorfemeut after 
^< it is due, I have always left it to the jury upon the flighteft 
<* circumftance to prefume that the' indorfee was acquainted with 
«* the fraud.*' Tayhr v. Mather ^ 2fG. 3. B. R. 3 Term Rep. 
83. If. 

7. AAion brought by the indorfee of a bill of exchange, pay* 
able to //• Davis, or order, againft the acceptor* It got into the 
hands of another H. Davis^ who indorfed it, and tne plaintiflF, 
without any imputation of fraud, difcounted it. It is competent 
to the defendant to (hew on the trial that the indorfer is not the 
perfon in whofe favour the bill was drawn. Per three judges. Lord 
Kenyon^ C. J. dijfentiente. Mead v. Toung^ 4 Term Rep. B. R. 28. 

8. It is foffictent for a plaintiff in an aAion on a note of hand Thiiffemf 
to prove the note to have been given by the defendant ; but the ^^^''"^^ 
defendant will be at liberty to (hrvir.it was given on an illegal cop- whcR th» 
fideration. Guiehard v. Roberts^ Mich. 4 &. 3. it. B. S. L. N. a^on u 

onlfifs wkcfc th* coonicflKion wai ufurious, or t gmiaf tranfadioo, ice, 

S 2 9. Jtfympfit 
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^, Affum^t by the indorfee of a bill of cicbanfre agattift the 
drawer, the bill being refuted acceptance ; .2d count, money paid; 
3d» money had and received ; and 4ihy iufimul computaffint. it 
appeared in evideticci that on a fcttlement between plaintiff and 
defendanti the latter faid he could prove he had paid this bill, and 
it was agreed that the bill Ihould be depofited in the hands of a 
third perfon, and if the defendant brought proof of payment 
within a month, it was. to be delivered up to him, and if not, he 
promtfed to pay it to the plaintift*. No proof being brought witK- 
sn that time^ the bill was delivered to the piaintifF, who brottght 
this a£lion. At the trial, it was offered in evidence for the de- 
fendant, that the debt was paid for which the bill had been ^i?cn, 
and that he could not find the witnefs within the month by whom 
he could have proved the payment. Gould, J. ref ufrd this evidence 
^ on the trial,and on a motion for a newone retained his opinion; but 

the other three judges of C. B. were of c pinion tRat the defendant 
ought to have been permitted to prove that the debt for which it 
was given had been difcharged, and made the rule abfolute. 
Elmet v. miles^ i H. BUckJl. 64. 

(A. b. 14) Bill and Anfwer in Chancery. 

See Qiancery Proceedings there, poft» (A b. i ;•) 

»^»vi«-><' (A* b. 13) Beyond Sea, Things done there. 

StB/)|l. (A. k« 30} pL 17. (y/«y. 

I * 

I- TPO prove property in the cargo in an aflion upon a policy of 
^ * infuraoce, the plaintiff produced a bill of parcels of one C 
at Peter/burgh with his receipt to it, and proved his hand, which 
was allowed of by Lee^ C. J. Ruffel v. Boheme^ a Sir. 1 127. 

2. In debt on judgment, plea of coverture and replication tra- 
verfing the plea. Defendant gave in evidence a maniage wiii 

* one K. and then the plaintiff proved that K. had Been previouflf 
married to a woman flill living, to encounter which defcodaDt 
offered in evidence, that K. was a Jew, and his former wife » 
Jewefs; that they were divorced at JL^^/^^r/i, according to the rites 
and cuftoms of the Jews there j after which \% was competent to 
cither party to marry again. To prove this, the inftrument of 
^ divorce under the feal of the fynagogue was produced ; but rejef^ed 

. by IjixiXenyottf C, J., for before he could take notice of any pro- 
ceeding In a foreign court, he mufl know the law of the country, 
which was matter of evidence, and ihould be proved by witneffes. 
The firft wife was then called, who without producing any iaftf a- 
mcnt fwore that (he was divorced from K. the defendant's pieftft 
hu^and before the rabbi at Leghorn^ according to the ceremony asd 
cuftom of the Jews there ; on which evidence defendant hA a 
verdia. Goner v. Lady Latiefiorough^ Pct^i Ni. Pri. Co. IV 
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(A. b. 14.) Bribery, 

1 N an zStion of debt on the 7 {ff 8 fT. 3. c. 25. the delivery <rf s«e^. 
-* the precept to the returning oiHcer need not be authenticated (A.b. 30); 
by the witncffcs who had fubfcribcd their names in attcftation of 
fuch delivery, but may be proved by a third perfon. Grey v. 
Smithjes iff aL, 4 Burr, 2273. 

(A. b. 15) Books and other written Documents* lavhust, 

1- HP H E queflion in cjeftmcnt being parcel or mt parcel ^zfyivrvf 
^ was offered in evidence on the plaintlfPs fidci which was 
taken by one under whom he claimed \ but reje£led per Pratt^ C. J. 
as being an act to which the defendants were no.t privy, jtnoru 
Eaft. 4 G. 1 Str. 95. 

2. If J. S. be feifcd of the manors of A. and A, and he caufe a 
furvey to be taken of £., and then conveys it to /. N., and 
afterwards difputes arife between the lords of the two manors 
concerning the boundaries, this furvey may be given in evidence. 
Aliter^ if the two manors had not been in the fame hands a,t the 
time of the furvey taken. Sir John Bridgman v. Jennings^ I Ld. 

3. Trefpafs, and justification that the bfui in quo was an high* 
way. Lord Kenyon refufed to receive a copper*pIate map, purport* 
ing to be taken by tlie direction of the churchwardens of the pariflit 
as evidence that the ground was an hij^hway, though accompanied 
with ^roof that it was generally received in the parifh as an au- 
thentic map. PoUard v. Scott ^ Peak/s Ni, Pri. Caf, 18. 

4. A furvey taken in 1563 upon the diflblution of monafteries 
temp. H, 8. may be read in evidence, not with (landing the com* 
miffion under which it was taken be lod, and it will fupport a 
vicar's right to the fmall tithes. The Vicar of KeUingfon v. The 
Mafiers and Fellows of Trinity College in Cambridge^ &c. in Scacc* 

1 mtf 170. 

5. In eje£lment for copyhold lands in the manor of Boljover in P^- 

the county of Derby^ when the queftion was reJpeBing the mode of P*' ^' *5)t 
defcent of certain copyhold lands^ a-cu(tomary was produced in evi- 
dcnce by the (leward of the manor, as the cuftomary of the manbr, 
and which purported to be made ex offenfu omnium tenentium. It 
was of great antiquity, and kept and handed down along with ' 
the rolls of the manor from (leward to (leward ; but it was with- 
ODt date, and was not figned by any perfon. The court o(B.R» 
held tt to be admifldble evid\:oce, though nt)t properly a court roll. 
Denn ex dem. Goodwin tsf at. v. Spray^ i Term Rep. B. R. 466. 

6. Where the plaintiflF, to prove delivery, produced a book 
which belonged to his cooper, who was dead, but his name fet to 
fcveral articles, as wine delivered to the defendant ; and a witnefs 
vaa fcady to prove bis hand* Lord Raymond would not allow it^ 
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faying:, it differed from Lord Vorrifigten*s cafe, becaufe there llie 
witnefs faw the drayman fign the book every night. Cierk r. Bed- 
ford, Mich. 5 G. 2. B. L. N. P. 282. . , 

7. Upon ail ifluc out of Chancery to try whether eight parcels 
of Hud/offs Bay ftock, bought in the name of Mr. Lake, were in 
truft for Sir Stephen Evans ; his aflrgnees (the plaintiffs) (hewed 
firft that there was no entry in^ the books of Mr. Lake relating 
to this tranfadion : Secondly, fix of the receipts were in the 
hands of Sir Stephen Evans, and there was a reference on the back 
of them by Jeremy Thcmas (Sir Stephen^ book-keeper) to the book 

. ^ B. B* of Sir Stephen Evans : Thirdly,' Jeremy Thomas was pro^'cd 
to be dead, and upon this the que (Iron was, Whether the book 
of Sir Stephen Evans referred to, in which was an entry of the pay- 
ment of money, fhould be read ? And the court of King's Bench 
at a trial at bar admitted it not only as to the fix, but likewlfe as 

VUixVtt to the other two in the hands of Sir Bibj Lake, the fon of Mr. 

55- Lake. B. L. N. P. 283. . 

8. Adion on the cafe, <>n an agreement for the hire of a pair 
of coaeh-4iorfcs. Plaintiff's fervant who made the contrad was 
dead, and the only evidence of it was an entry made {hy the fervant) 
in tlie plaintiff's book, which ftated the terms of the agreement. 
PrrliOrd Kenyon, C. J. — The evidence is inadmiOible. The cafes 
in which an entry made by a fervant in the books of his mafter 
have been received in evidence, are where by fuch entry the fer- 
vent charges himfelf, and difcharges another .perf6n. But the 
entry here is liot tp charge the fervant* Calvert v. ArMJbop ^ 
Canterbury^ 2 E/pin. NL Pri, Ca. 646. 

9» In Smartle and JViUiams, where the queftion was. Whether 
• ' the mortgage-money was really paid ? a fcrivener's book of ac- 

counts (the fcrivener being dead) was holden to be good evidence 
of payment. Cited by Lord Hardtuicke in Montgomerie and Tur* 
ner, 1751* B* L. N. P. 283. Comb. 249. S. C. , 

10. Where the clerk who made the entry in a banker's book 
vas gone to the Eijfl laiKef at the time of the trial, and not likelf 
to return. Lord Kenyon, C. J. held proof of his hand-writing to be 
inadmiflible, for the clerk himfelf ought to be produced, as he 
mighrgive fome material evidence independent of the mere entry 
in the books, from his acquaintance with the dealings upon which 
the entries are founded. Cooper v* Mar/den, E/pin* Ca, at NL Pru i. 

1 1 . An impropriator's predeceflbr's book was admitfed evidence 
of a mortuary due. Bunh. 46. 

This it con. 12. So a parfon*s receipts for tithes were admitted evidence for 
iideredaia« his fudceffor. 2 T^ 43. So his books* ^erTates,]. Tiimmnsu 
V^ Per W^gK tf^orcejer Lent Jffizes^ i •jCi. 2 Efjpin. NU Pri. Ca. 774- 

Lord Keuyoflj C J, Outram v. M«rawo*d, sTerraKep. B. R. i»3. 

.13. Entries by the lordV fteward are admiflible (he being dcul] 
to prove a modus to the vicar in exemption frona a claim to gfea( 
tithes by the parfon. Prjc/j B» [dj^eBf, W^^f^h t» Uri Cet- 
hatru in Scoc^. Bunb^ l8a« 
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14. Entries made by the owner of quit rents, (he.bein|[ dead») 
in his books of receipts of rent, of his receiving rent from the 
tenant of a particular eftafe, are not admiffible evidence to prove 
the identity of the land, in a caufe between other parties. Nei- 
ther would his declaration i for all evidence, except in certain 
particular cafes, muft be given upon oath. Outram v. MarewooJ^ 
5 Term Rep. B* JR. 123. % 

15. The debt book of an attorney who was dead, in which he 
chatged for drawing a furrendcr of her eftate by the tenant for 
life, and which ihewed that the bill was paid, is admiffible evidence 
in an inquiry into the reafonablenefs of prefuming fuch a fur- 
render, for the purpofes of making a tenant to the precipe, 
Warrgn ex dem, Webb v. Greenville, Trial at Bar^ Eajl. 1 3 G.a. 
a $/r. 1 1 29. 

t6« So in an a£lion of trefpafs, wherein the iflue was on the 
foil and freehold of the defendant. The day book of a itevrard of 
the plaintiff's manor now dead, which book was not peculiarly 
appropriated to his concerns with the plaintiff, containing entries 
in hts hand-writing of different fums of money received by him 
for trefpafics committed on the common in queftion on the plain- 
tiff's account, is admiffible evidence. Barry v. Behington^ i^Term See/^. 
Rep.B.R.^^. CV-**'- 

17^ On a bill by executors for payment of feveral bank notes, 
a lift of fuch liotes in the teftator's hand-writing was held to be 
no evidence of his property in them. Glyn v. the Bank of Eng* 
fond. 2 Ft/. 38. 

18. Debt on the ftatute of ufury by a common informer. 
Held by Lord Kenyan, C. J. that an account in the hand-writing of 
the perfoti borrowing the money, acknowledging that the fum 
which made the tranfadion ufuribus was paid on the balance of ' 
an old account, is no evidence for the lender, though the borrower 

is in another county ; for it is ret inter alios aBa, and the borrower 
being no party to the record might be called and prove the account 
on oath, vrhich therefore cannot be received without. Maugham 
qui tarn. v. Walker, Peake^s Ni. Pri. Ca. 163. ' 

19. Entry ip a bankrupt's books before the z€t of bankruptcy 
is evidence. Per Willes, C J. Trin. 10 £tf I x G. 2. jB. it. temp. 
Hardttf. 378. 

20. An entry of the receipt of money by officers qf the townihip 
of B from the officers of the townthip ot J?., of a proportion of 
church rates made in a parifii book, is evidence to charge the lat« 
ter officers with die fame proportion in future ; and another entry, 
explaining the proportions, made on the fame page, is alfo ad- 
miffible evidence. Stead ii al. v. Heaton iff al. 4 Term Rep. 
B. R, (Sfip. 

21. In an indidment for perjury it was neceflary to prove tht 
defendant ad attorney of B. R., to do which a clerk from the 
naftet^a office was cadled, who produced a book from the maffer's 
office, in which were contained the names of the attomies of thb 
jOttit, It was obje£led| that this was not the bcft evidence, there 
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being an original roll which each attorney fubfcribed when he 
took the oaths, and from whence they were copied into the book. 
But over-ruled by Lord Kenyon, C. J., for being kept by the officer 
of the court, and produced by him, it is fufiicient. Rex r. 
^ Crofslej^ 2 Efpin* NL Pru Caf. 526. 

P^.(A.b]» 22* In an indi£tment for returning from tranfportation before 
^^* the time prefcribed by the (Utute^ prifoner being pardoned on 

• condition of tranfporting hlmfelf. To«prove the time of his dif- 
charge from Newgate^ the clerk of the papers of the prifon pro- 
duced a daily book which he kept, contfaining entries of the names 
of all debtors and criminals who are brought into priion, and the 
times when th^y are difcharged ; but it appeared they were not made 
from his own knowledge of the fa£ls, but fioni the information 
of turnkeys, and frequently from their inHorfements on the back 
of the warrants, which warrants were afterwards reguUrly filed. 
Held by GW^, J., Hotham^B.^ and Mr. Recorded, that it was 
good evidence : that it was a book very different from the books or 
memorandums of tradtfrnenj it is the book of a public officer 
recording public tranfadiions, who has no private intereft to make 
a fai^tious entry, and whom the law will prefume to do his duty. 
It (hall therefore be taken to be true, except its falfity can be made 
appear. AicWj Cafe^ Leaches Ca. Cro. Latu^ 303. 

^ t>ViV9T. (A. b. 16) Certificates. 

I, 1} Y zn.zSt for dating the debts of the army, the commiffion- 
" ers have power to call the officers and agents before thcm» 
and if money be due from one to the other, they are to give the 
pnrty a certificate, who may maintain an a£^ion upcn it as upon 
an account dated* The plaintiff produced his certificate, and the 
defendant offered his accounts in evidence, (hewing that he had 
no money in his hands, and proof that the commifTioners had 
refufed Co give him time to produce them. Prait^ C. J. refufed 
the evidence, thinking the cenificate conclufive; and the court 
were of the fame opinion on a motion for a new trial. A/o^/y v. 
Thurfton^ I 5/r. 481. 

2. But It mud be (igned by them fitting upon the commiilion. 
, Mountain v. WUfon^ I &tr. 568. 

3. In an af^ion ona policy of infuranc(^ againd the infurers; 
% certificate by the direftors of a eolony, dating the motives which 
induced the 'captain to put into their port, cannot be read in 
evidence for the plaintiff: but, being offered by him, itttiaybe 
jcad againd him. Bermm v. WoodbriJge^ Doug. 752. 

4. A certificate by judices of the peace, that an highway in- 
di£ied is in repair is a legal indrument, the origin of which can- 
not now be traced; but it is recognized by courts of juftice, and 
;admi(Dble in evidence after convidion for non-repair, when the 
co^rt are about to impofe a fine.* Jijex v. Mawbey^ Bgrt* 6 7Wi» 
Rep, B. R, 6ig, 
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5. The certificates of bilhops, refpefling marriage^ are received 
ia eridencc. 

6. So were formerly certificates from the captain of Calais. 

7. So are the certificates of the judges in IVales^ refpe£tin^ 
the praAice of their coarts. Per Lawrence, J., arguendo, iL 
^37f 638. 

(A. b. 1 7) Chaacery. Proceedings there. '* ^"'- 9»- 

1. |F a party wants to avail himfelf of the decree only, and not 
* of the anfwer or depoGtions, the decree, being under the 
feal of the court, and enrolled, may be given in evidence, without 
producing the bill and anfwer; and the oppofite pany will be at 
liberty to (hew that the point in iflue there was not ad idem with 
the prefent iflue. Lord Tbanet v. Patter/on^ K. B. Eajl. 1 2 G. 2. 
BulL L. N. P. 235. . 

2. A bill in Chancery i^ no evidence of the fa£ls contained s^er^nfr^, 
therein, not even of chofc pn which the prayer of relief is p"*?*' ''• 
founded; for it is to be taken merely ns the fuggeftion of counfel. «d. »if. 
It is never admitted in evidence, further than to (iiew that fuch a ' v^i \%. 
bill did cxift, and that certain fa£ts were in iflue between the ^^' *»'.'4)»- 
parties, in order to let in the anfwer or dcpoGtion of witncfles* «V«ifi»i- 
Doe ex dem, Bowerman v. Sybourn^ 7 Term Rep, B. R. 2. Taylor 

V. CoUf S. P. Per Lord Kenyon^ lb. («. a.) 

3. l^ue dire£ted out of Chancery to try the validity of a deed, 
where one J. N. was produced to prove he wrote it by the 
d ire£t ion of Lord i^rrr^r/, in 1720; and to contradi£t his evi* 
dence the plaintiffs produced a bill in Chancery, preferred in 
1 7 19 by the defendant, which mentioned the deed; the court 
would not fuflPer it to be read, though an anfwer had been put in, 
becaufe it was no more than the furmifes of counfel for the better 
difcovery of the title. However, in all cafes where the matter is 
dated by the bill as a fa£i whereon the plaintifl* founds his prayer 
for relief, it Will be admitted in evidence, and will amount to 
proof of a confefllon. Fitzg. 296. Bull. L. N. P. 235. 

4. A bill was brought by creditors again (I an executor to have 
an account of a perfonal eftate; the executor fet forth by anfwer 
that there wete < 100 A left by the teftator in his hands, and that 
coming afterwards to make up accounts he gave the tcftator a 
bond for 1000/., and the 100/. was given him for his trouble and 
paSns that he had employed in the teftator's bufinefs, and there 
was no other evidence in the caufe that the 100/. were depofited» 
It was argued that the anfwer, though it was put in ifliie, Ihould 
be allowed to difcharge him, fince there was the fame rule of evi« 
dence in equity as at law. But it was anfwered, and refolved bf 
the eourt, that when an anfwer was put in iflTue, whatever was 
confefled and admitted need not be proved, but it behoved the 
defendant to make out by proof whatever was infifted upon hj 
«rai 4>f ^voidw^e. But this was bolden under this diftindliony 
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that whefe the defendant admitted a faA| and infifted on a dif- 
tin£^ fact by way of avoidance, that he ought to prove that mat* 
ter of defence, becalife it may be probable that he admitted it out 
of apprehenfion that it might be proved, and therefore fuch ad- 
mittance ought not to profit him, fo far at to pafs for truth what- 
ever he fay& in avoidance. But if it had been one hCt, as if die 
defendant had faid the ttftator had given him a hundred pouo<ls> 
It ought to have been allowed, unlefs difproved ; becaufe nothing 
of the fz& charged is admitted, and the plaintiff may difprove 
the whole hfk if be can do it. Per Cnop. C. Hil. 1 707, BuIL 
L.N. P. 2^7. . 

5. Though an anfwer is good eridefice againft the defendant^it 
is not againft his alieiree. lb. 237. cites SalL 286. 

6. Nor is it any evidence for the defendant in a court of law 
(except fo ordered by the court on an iflfue out of Chancery), un- 
lefs the plaintiff has made it evidence by producing it firft; as 
when on an iflbe out of Chancery to try the terms of an agree- 
ment, which was proved by one witnefs, but denied by the de- 
fendant, the witnefs being dead before the trial, the plaintiff was 
under the neceflity of producing the bill and anfwer ; and by that 
means made the whole anfwer evidence, which was accordingly 
read by the defendant. Bourn v. Sir Tbomai Whiimorif Silfif 
1747, /*. 233. 

7. But where an anfwer in Chancery of the witnefs was pro- 
duced to (hew him incompetent, he having there fwom that be 
had an annuity out of the land in queftion, Serjeant Maymwd i&* 
fifted to hear the anfwer read through, but the court refofed it, 
as the anfwer was produced only to (hew that he was nft a com- 
petent witnefs in the caufe, and not to prore tiie ifiiie. Sfavin 
if at. V. Draoi^ M. 27 C. 2. C. B. at Bar, lb. 238. 

8. An anfwer is proved by (hewing the biU which is th( 
chargei and the anfwer which is as it were the defence, and dus 

^in civil cafes (hall be intended to be fwom becaufe the defence lA 
Chancery is upon oath. lb. 238. 

9. The copy of an anfwer may be given in evidence^ becaufci 
being an allegation in a court of judicature, it is a matter of public 
credit. R. 238. See pofi. (A. b) 16. fl, 9. 

^^^'"'gs* (A. b. ai) Comparifon of Hands* 

I. tM" general cafes the witnefs ihould hare gained hii knoirfed^ 
• *" from having feen the party wrire^ but in folBie oifcs tfa«t ii 
not necefliiry. JBL L. lf» P. 236. 

2. As where a correfpondent with a pcrfon whofe name was 
fubfcribed to a deed oftruft, but who had never feen hifti write, 
was admitted by Lord Mansfiild to prove the fuhjferijitioil ft' ^'^ 
\ ^^ gery* G<mli if. J<mts^ \ Blschfi. Rep. 384. 
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3. A confelCon by letter muft be, proved to be of the party^s SedvUeinf, 
hand-writing ; and when nobody faw the writing, that mufl: be 

by the comparifon of haud$. Now the reafoii why the cooipari- 
foa of hands is allowed to be evidence is, becaufe men are diftln- 
gui(bed by their hand-writing as well as by their faces ; for it is 
very feldom that the fhape of their letters agrees any more than 
the (hape of their bodies ; therefore the likenefs induces a pre- 
fumption that they are the fame ; and every prefamption that re- 
mains uncontefted hath the force of an evidence. But in the 
cafe of high treafon, comparifon of hands is not fuflicient for the 
original foundation of an attainder, becaufe there muft be proof 
of fome overt a£l, and writing is not an overt a£l ; but it may be 
ufed as a circumftantial^ and confirming evidence, if the fzQ. be 
otherwife proved. And in any otlier circumftantial profecution 
it will be evidence the fame as in a civil fuit ; as on an indift^ 
ment for writing a trrafonable libel, proof of the hand-writing 
will be fufficient, without proof of the adual writing* The cafe 
of the Seven Biflbops went upon the witnefs not being enough 
acquainted with their hand-writing, and not upon the nature of 
the evidence. J?. Z. N. P* 236. and cafes there cited. 

4. Evidence of hand«writing from comparifon of hands was 
refufed by Lord Kenyon^ C.J. in Stanger v. Searle, £. 33 G. 3* 
Efpin. Ca. at N't. Pru 14. S. P. by the fame judge, Macpberfrn 
V, Tbojtis^ Peahens Ni, PH. Ca. ao. 

5. It was alfo ruled in the firft cafe, that a witnefs (hall not be 
admitted to give evidence that a writing (which is to charge a 
party in the fuit), is not the hand-writing of fucfh party, from 
only having feen him vfrrite fubfequent to the commencement of 
thea&ion. lb. 

6. In prohibition. The plaintiff, in fupport of a moJusy pro«> 
^aced in evidence, a paper faid to be under the hand of the de« 
ceafed re&or, being a particular of tithes, ^c. In order to (hew 
that this was. the writing of the deceafed redor whofc name it 
bore, the plaintiff's counfei offered to produce many of the returse 
from the Spiritual Court of birtlis and burials made in the time 
of that TtGtotf and figned with his name, and upon comparing 
this writing with thofe returns, it wi$ faid, it would appear that 
the hand -writing was the fame. The reAor had been dead for 
many years. TatfSf J.— -I have no doubt to rcjtGt the evidence as 
not admiffible. t do not know any cafe where comparifon o^ 
bauds has been allowed to be evidence at all. No trial can be de- 
cided by opinion and fpeculatioff, but by evidence ; where a witr 
nefs has fcen the party write, and fpeaks to his belief of that 
writing which is produced in evidence, being the party's writings 
that is evidence. But when it is merely opinion and (imilitude o^ 
the writing, coUefted from barely comparing them, the jury may, 
^mpare them as well as any body elfe, and any two people may 
think diffeiendy* In an indi&menc for forgery^ the evidence of 
^ ptrfoa who las feen the party write is fufficient. The cafe now 
Ui Woftioii if not bte a rental, terriers^ old titlp deeds, isfc. 
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thcfc pre received without evidence of hand-writinp, beeaufe of 
the place they come from, which gives them authenticity. Sup- 
pofe fomc of the jury cannot read or write, how are they to judge 
of the fimilitude bt hands ? I have no doubt but the evidence 
inuft be rejcfted. Brodtbank v. W«fdleyf Cltrk^ Worce/ler Spring 
AJJiziS 1770, ftfr. Taies^ J. MiSS.^w/ Edit* 

1^^ v'w- 9^ (A. b, 23) ConfefTion. Of one againfl another. 

I. f N an information for a libel, the defendant owned himfelf 
^ author of the book, errors of the prefs a^d fome fmali va- 
riations excepted. It was obje£lt*d that this did not entitle it to 
be read, for the confeflion was not abfolute, and therefore 
amounted to a denial that he was the author of the identical 
book. But Prait^ C. J. allowed it, faying, he would put it upon 
the defendant to (hew that there were material variances. Rtx 
V. Hali^ I 5^^.416. 
Jhr^; 2» Debt upon bond, conditioned for payment of money to a 

<A. b. «) xYixxA perfon, who declares that defendant owed her nothing. 
*' Evidence ot this is admiffible to difcharge the defendant ; for (he 

is to be confidered as the real plaintiff. Hen/on v. Parker^ B. R. 

(A. b, 23) 2. Confeffion. \Vhen to be received in 

Criminal Cafes, and when not. 

I, y^ONFESSlON of the prifoner obtained by promifes or threats 
^ cann6t be piven in evidence ; for, being forced from the 
mind by the flattery of hope or the torture of fear, it comes in fo 
queftionable a ihape when it is to be confidered as the evidence of 
guilt, that no.crrdit ought to-be given to it ; and therefore it is 
to be rtjefled. But facls, whether the knowledge of them is ob- 
tained in confequence of an extorted confeflion, or whether itarifes 
from any other fource, or a£ts done in confequence thereof, mail 
be received. lVarrickJball*s cafe^ Leach. Cro. Law Co/. 222. Df^ 
rothy Mo%e\s ea/t^ Ih, 224. («. a). 

1. Thus in- an indictment for Aealing in a dwelling-houfe, 
though the receiver was difcovered in confequence of a confeffion 
improperly obtained from the prifooer, the receiver was admitted 
as a competent witnefs to identify the property. Lockbart^s tafe^ 
lb* 300. 

3. But if thefe a£ls are not (iifficient to make out the charge, 
thq converfation or confeflion of the prifoner (thus obtained) can- 
not be received fo as to couple it with tiiofe aAs in order to make 
out the fubje£l- matter of proof. Dorothy Mozifs eafe^ utfupru* 

4. A prifoner may be convi£^ed on the cicidence of his own 
' confeflion, though uncorroborated by any other evidence. Per 

Lord Kenyouy C. j/ and Buller^ J. IVbeting'j. Gjft, Saltfruty Affix. 
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1 789, Leaches Cr. Law Caf. 287. n. a. S. P. per the Chief Juflice 
of CheSer^ Read*s Cnfe^ Summer Affix* 17^1 ib* Contra^ per 
Heathy J. Fj/ber's Cafe^ ib. 286. 

(A, b. 24) Confpiracy, i« rm. 96, 

8ee(P. b. 10.J 

I. iN an ind*£linent againfl JV. S. for high treafon, forconfpir- 
*' ing with y. H, S^^IV. J*^ and others unknown, to fend iu- 
telligence to the king's enemies. After the prifoncrs had been 
proved to be conneded together^ the fecretary of ilate for the 
foreign department was called to prove that a letter fent by IV. J. 
containing treafonable information, was tranfmitted to him from 
abroad, but in a confidential way, which rendered it impoflible 
for him to divulge by whom it was communicated, and the letter 

was held good evidence againll W, S. Rex v. Pf^, Stone^ 6 Term 

Rip, B. R. f 29. 

a* S. P. faid to have been determined in Rex v. Bowes^ per 

Buiier^ J., 30 May 1787. Rex v. Hardy^ and Rex v. Tookej at 

the Old Bailey 1794*' lb, 528. See alfo Rex v. Cope i^ aL 

I Str, 144. 

(A. b. 26) Copies. t%vm.^7, 

P^fi. (T. b. 93.5 

I. /^OPIES of records are' two-fold; under feal and not under 
^ feal. Bull. L. N. P. 226. 

2. Copies under feal are called exemplifications. Vide po/t. 
Ab. 33- ^ 

3. Copies not under feal are likewife two-fold : 1. 'Sworn 
copies: 2. Office copies. BulL L. N. P. 228. 

4. Sworn copies muft be of the records brought into court in 
parchment, and not of a judgment in paper finned by the mafter, 
though upon fuch judgment you may take out execution ; for it 
does not become a permanent matter till it be delivered into court, 
and is there fixed as a troll of the court; and until it become a * 
roll of the court i^ is transferable any where, and fo it do^s not 
come under the reafon of the law that admits the giving of a copy 
in evidence. Ib, 

5. When a man gives in evidence a fworn copy of a record, he a ^oA. 173, 
muit give the copy of the whole record in evidence, for the pre- 
cedent, or fubfequent words, or fentence may vary the whole fenfe» 

and iropott of the thing produced^ and give it quite another face. 
However, this rule admits of fome exceptions. In cafe of inqui- Ftr Hardw. 
fitions/^ mpriem^ and fuch private offices, vou cannot read the ^.^°^* ^^ 
retain without alfb reading the commiffion \ but in cafes of more smithions 
general concern, fuch as the minifter's return to the commiffion C4re. 
an H* 8/s timCf to inquire into the value of livings, it would 
be of ill confequence to oblige the parties to take copies of the 
whole record, and dip commiffion is a thing of fuch public noto* 
xietyi Ui«t h requires no pioof . U. 
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Sec p»p, 24* A copy of the original transfer book of the Eaji^htik 

(A. b. 75}» Company may be given in evidence. DougL 593. n, 

^ '* 25. A copy pi the transfer book in the bank is good evidence 

of the transfer of dock, they being public book's which public coo' 

venience requires fliall not be removed from place to place. 

Held fo per Lord Kenym^ C. J., though the bank books were in 
' court ready to be offered in evidence^ if neceflTary. Marjb^, 

CdlneUt 2 Efpm. Ni. PrL Ca/l 665. 

26. A copy of the marriaf^e regifter is fuflBcient evidence of a 
marriage. Birt v. Bariov)^ DougL 1 66. 

27. With refped to the admiffibility of copies in evidence, 
there is no diftinction between civU and oriminal cafes, and if no- 
tice be given to a defendant in the latter to produce a "paper in 
his poiTcffioni if he negleds or refufcs it, other evidence may be 
given of it. The Attomey^General v. Le Merchant^ 2 Term Rtf> 
B.R. 201. n. S.C. more at length j Leach. Cro. LawCaf^ii^ 
n. {a). 

28. Notice to the defendant's agent or attorney is fufficienL 
is. Cates qui tarn v. Winter^ S. P., 3 Term Rep. B. S. 306. 

29. The copy of an anfwer in Chancery may be given in evi- 
dence, but the copy of a voluntary affidavit cannot. Chambers t 
Rotin/oftf Trim 12 G. I. B. L. N. P, 238. 

See anttt 30. Notwithftanding the office'copy of an anfwer may be gifffl 

^^\\] 1)^* ^^ evidence in a civil fuit, yet it will not be fufficient inaniodifi- 

pi. 7.' ment for perjury, though perhaps it would be fufficient for the 

grand jury to And the bill. But upon the trial the original mult 

be produced, and proof made that he was fworn. It. 239. 

31. Where it is proved that the deed itfelf is deftroyed by fire, 
a copy of it may be given in evidence. Thurficn v. Dehi^t 
Heref. Affix. 1 744.. B. L. N. P. 254. 

32. But perhaps if it came out in evidence that there were two 
parts executed, and the lofs of om only was proved, a copy 
would not be admitted in evidence. Pritchard v. SyiwidJi 
Hereford^ 1744^ -Z*- ' 

33. Where an original note is loft, and a copy of it is ofiered 
in evidence, you muft fliew.the original note was genuine, before 
you will be allowed to read the copy* Goodier v. Ldte^ i M* 
446. 

34. So if it were proved that the deed came into the bands of 
the defendant's brother under whom the defendant claims, a copy 
ought to be read, even though the defendant has fworn in an an- 
fwer in Chancery that he has not got the original. Bartk t 
dnutfTf BulLL.N.P. 254. 

35. Colonel Gordon was tried at the Old Ba^ SepUmherSef 

1 7 84, for the murder of Lieut. Col. Thomas in a duel. -The letter 

from Col. G. containing the challenge was carried by his femfl<f 

and delivered to the fervaut of Col. 7*., who brought a letter is 

anfwer back, and gave it to Col. G.*z fervant, but it did oot 

appear that the letter in fa£l was ever delivered^ to Col. G^r^s 

Umfdf > yet £jri^ B» admitted ao tttefted wpi to be reaul in ca- 
dence 
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dence againft the prifoneri and left it with the jury as legal evi- 
dence, if they were of opinion, that it had ever reached the pri- 
foner's hands. Hotbam^ B. concurred, but Gouid^ J. thought that 
pofitive proof aught to have been given that the original had come i'cA 
into the prifoncr's polTeffion, and cited Francia\ cafe. Leaches ^^' **' 79)- 
Cro, Law Caf, 244. (n. a). 

(A. b. 2 7) Counterparts. iivi«vjio4. 

r\EBT on 8 Ann. r« 9. againft the mader of an apprentice for 
^^ not inferting the true coniideration in the indenture. The 
declaration averred, that A. B* by a certain indenture executed 
on, (5V. put himfelf apprentice to the defendant, CsTr. Held in 
B. R. that the averment may be proved by the produ£lion of that 
part executed by the defendant, in which it is recited that A. Bi 
had put himfelf apprentice, for it is evidence as againfl; him that 
A, B. had executed the other part. Burleigh v. Stiibs, 5 Term 
Rep. B. R. 465. 

(A. b. 30) Deeds ; though the Wltnefles not proved i*vtn. 106. 

dead or beyond Sea, see «/«, 

' (A. b. I3).l 

I. A N inftrument executed in the prefence of a fubfcribing wit- 

^^ nefs cannot be proved by any other perfon, even after it is 
cancelled. Bretton v. Cope^ PeaHs Ni. PH. Ca. 30. 

2. 'A deed coming out of the hands of the bppofite party after ^^f^ 
notice to produce it, isprimd/acie to be taken to be duly executed, ^f'^'^]^ 
becaufe the party not knowing who are the fubfcribing witnefles^ ^ ' 
caDnot come prepared at .the trial to prove its execution. ReM 
V. Inhabitants of Mtddlezoy^ 2 Term Rep. B. R. 43. Fide alfo 
Tbompfon v. Jonef, coram Perryn^ B., and Pojel v. Godfal^ cor^ 
Lord Mansjmdy cited there. 

3* But where a deed or other inftrumcnt is in the hands of one 
who was attorney for the adverfe party at the time of the execu- 
tion, but is not his attorney on the record, or concerned for him 
at the time of the trial, it muft be proved by the fubfcribing witnefs. 
Ltith V. Pofli Maid. Sism. Aj/Iz,^ cor. Lord Kenyon^ C. J. i Efpin* 
Ni.Pri.Caf. 196.^ 

4- If an atteftrng witnefs has lived abroad, (lri£t proof of his 
death is neceflary ; if he has lived in England^ flight proof is fu&i- 
cicnt. Henry v. Phi/ipi^ 2 Atk. 48. 

5* All the judges were of opinion, on a cafe referved by W. 
Forte/cue, J., that a deed to lead the ufes of a fine muft be proved. 
Qriffitb and Moore^ B. L. N. P. 255. 

6. In debt on a bond, if it be proved that the deCrndant ad- 
mitted the debt, and that the attendance of the fubfcribing witnefs 
could not be procured, it is fufficicnt to prove the hand-writing of 
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the defendant and of the witnefs, Coghlan v. WiUiamfon, Dwgl 
93. {atitfi A b. 2. p/. I .) Holmes v. Pontin^ Peak/s Ni. Pri, Ca, 99. 
Sec Barnes v. Trompow/ty^ 7 TVrm i?^^. A U. 267. po/l. pL 18. 
where, Lord ^^w)Ws words arc, «* Where the fubfcribing witncis 
** has betrn fought for and could not be found, fo as to farniih 1 
••« prcfumption that he was dead/* 

7. In an adion by the aflignees of a bankrupt, if the petitioning 
creditor's debt arifes by bond, proof of the acknowledgment of the 
bankrupt (the obligor) that he owed chat debt does not fuperfede 
the neceflity of calling, or accounting for the abfence of tbe Tub* 
fcribing witnefs. j4bht, Hf al. AJJignees of Far y. P/«wfc, 
DottgU 2i(J. 

8. Nor is fuch an acknowledgment fufficient in the cafe of an 
a£lton on a bond againft the obligor. Ibid. John/on ^i > Mafin, 
Efpin. Ca. at NL PM, 89. 

9. But if the fubfcribing witnefs denies the deed, another wit- 
nefs may be called to prove it. Per Lord Mansfield^ Doug.B. ' 

10. If the name of a fi£litious perfon be put^ as fubfcribing 
witnefs to the execution of a deed, proof of the covenantor's 
hand-writing is fufficient. Fnjet v. Bower, Peoke^s Ni Pri' 
Caf. 23. 

If. So if the fubfcribing witnefs fwears that he never fawit 
executed. Gre/Ilerv. Nea/e^ lb. 147. 

12. So alfo if the witnefs be incompetent from being in- 
terefted in the inftrument, both at the time of the execution of 
the inftrumient and at the trial. Semb. Swire v. Bell, 5 TermRtf* 

13. AJfumpfit on a promifTory note againft the drawer, which 
was witnefled by M. JB. At the time of the trial M. B. was mar- 
ried to the plaintiff. Lord Kenyon admitted proof of the defend- 
ant's hand-writing as fufficient evidence, the fubfcribing witnefs 
being incapacitated from being examined. BuAley v. S«*^i> 
Efpin. Ni. Pri. Caf. 697. See ante, (C), pi. i . tsfc. {M)ypl» i. tf^- 

14. In trover by the affignees of a bankrupt to recover goods 
taken by the defendant, under a fraudulent bill of fale given bj 
the bankrupt to the defendant, (and which was an zSt of bank- 
ruptcy,) the defendant's examination before the commiffioncRi 
in which he admitted the execution of the deed, is fufficient evi- 
dence to prove the execution, and fuperfedes the neceflity of 
calling the fubfcribing witnefs ; the production of the deed be- 
fore the commiffioners making it evidence as againft him. Bovfk^ 
and another, Affignees of James, v. Langwcrtiy, 5 Term Sf* 
B. R. 366. 

15. Where a party executes a deed under a power of attornefi 
the power of attorney ought to be produced. Johnfin v. M4^t 
Efpin. Ni. Pri. Caf. 90. 

16. In debt upon a bond, if the obligor acknowledges tode 

fubfcribing witnefs that he figned and fealed it, and defires him 

to attefl it, that is fufficient evidence of the execution. P^^^ 

v. Blacitttf cor. Lord Kenyon, C J« JSJpin. Ca^ at Ni$ Pri* 91' 

17. Dcbl 



17. Debt on bond executed in America. There .were two wit- Jmt^ 
helTcs, vizv i?. and W. M. to the execution ; which execution was (^« ^* *5J* 
proved thus :<— Evidence was given of iS., one of them, being in 
America^ Objected, that this was not fufficienjt without alfo proT« 

ing the hand*writing of the obligor; and Lord Kenyan being of tliat 
opinion^ it was done. The fecond objedlion was, that the hand- 
writing of W. M. the other fubfcribing witncfs (hould be like- 
wife proved, and that he alfo was abroad or dead, otherwife non 
conflat bnt he might have been fubpoenaed. Lord Kenyan thought 
feme evidence of that fort neceflary. It was then (hewn that there 
had been a man of the name of M,^ who had lived with R. the 
other fubfcribing witncfs, but it could not be proved that his 
chriftian name was W.^ or that it was the hand-writing of that 
3f., or that he might not now be in England^ But the learned 
judge was of opinion, that this being the cafe of a foreign tranf* 
aftion, though perhaps the evidence was capable of being more 
perfeA, yet it was reafoiiable and fuf&cient to go to a jury, at 
lead till rebutted by fome evidence on the other fide. tTalits v. 
Dehncey, Sitt. at Wejtm. 13 Feb. 1790. cor. Ld. Kenyon, 7 Term 
Rep. B. R. 266. (n. 0- 

18. In debt on charter-party it was held, in B. i?., that the char- 
ter-party executed abroad and witnefled by a foreigner refiding there^ 
may be proved by evidence of the hand-writing of the witnefs, 
and of the contrafling party. But proof of the latter alone is in- 
fofficicnt, and no other having been given at the trial, the court 
fetafide the verdifl for the plaintiff, and granted a new triaU 
Barnes v. Trompow/ky^ 7 Term Rep. B. R. 26$, 

19. Generally fpeaking,.every inftrument whether under feal or . ' '' 
not mud be proved in the fame manner; i.e. regularly by the witnefa 
himfelf, if living; if dead, by proving his hand-writing. If refiding 
abroad, by fending out a commiflion to examine him, or at leait 

by proving his hand-writing ; which laft is a relaxation of the old 
rule, and admitted only of late years on account of the neceflfity 
and convenience of the cafe. Per Lord Kenyan^ C. J. lb. 266. 

ao. But in debt on bond, attefted by two witneffcs, one of 
whom was dead and the other beyond fca, the hand-writing^ of 
the firft was only proved, and verdi£); for the plaintiflF. A motion 
was made to fet it afide in C. B.^ on the ground that either the 
hand* writing of the witncfs living in Jamaica or of the obligor 
fliould have been proved. Bot the court rcfufcd a rule nj/!^ for 
one of the witneflcs being dead, and the other beyond the reach of 
the proccfs of the court, die beft evidence which could be obtained 
was giren. The hand«writing of the obligor need not be proved i 
that of the attefting witnefSf when proved, is evidence of every 
thing on the fiicc of the paper, which imports to be fealed by 
the party. Adam (sT Ux. Executrix v. Kerr^ i Pull £ff Bof. 360. 

ii. A deed may be given in evidence on a .rule of court by 
confent, without being proved ; for the confent of parties is con- 
duGve evidence, as the jury can only try fuch fafls wherein the 
parties differ. 2 BJjpin. Lavt ofNi. Pri. 774. cius i Sid. i6<^. 
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PdT. 2a. The deed of a corporation need only be proved to be under 

(A.b. 69). the corporation feal; and there is no occaGon for figning an at- 

teftation, proof of the feal is fufficient. Goadrigit ex dem. Walling 
ford V. Wtjiony per WUks^ C, J. Abifigdon Summ, AJftz. 1734. 

a Efpin. L. N, P. 774, 

^aviii. 107. (A. b. 3.1 ) Depofitiorife and Informations. 

X. r\ N an in(ii£kment for murder, the depofition of the deceafed 
^^ fworn before two juflices was reduced into wricing by their 
order, and left in the cuftody of one of the iuilices^ who was ab- 
fcnt and fo far dillant that he could not be iubpctnaed at the trial. 
The perfon who took it down was not admitted to give a copjof 
it taken for his own fatisfadlion in evidence ; but held, that tbe 
non«-produAion of it did not render parol declarations to the fame 
purport made at another timp inadmiflible. Rex v. Reafon it 
Tranter^ i S/r. 499. 
Ante, (F.a). 2. On the trial of an Tndiflment for larceny, it was held that 
the depofition of an accomplice taken in writing before a magi* 
firate, purfuant to i £2f a PhiL (sT M» c. 13. and 2 {^3 P.i^^^* 
c, ID. may be read in evidence agaiiift the prifoqer upon proting 
the death of the accomplice. Weftbeer*s cofe^ Leach* s Cr. Lov 

Cq/l 12. 

3. On an indiQment for murder and petty treafon. Th^ io- 
formation of the deceafed before flie was apprehenCve orhadrea- 
fon to apprehend that her diifolution was approaching, which was 
given deliberately upon oath before a juftice of peace, and rtii 
ever diliberateiy to her in tbe prefence and hearing of the prijwtr^^ 
Cgned by her and authenticated by the magiilrate, he being tbe 
only fubfcriting witnefs, was admitted in evidence againft the 
prifoner^ and held by eleven judges. Lord Mansfield^ C. J. ^/^f 
that it was rightly received. Henrietta Radbournis cofe^ Le&ch'i 
Caf Cto» LanVf 363. 

4. So alfo the depofition of a perfon who has received a mortal 
• wound., taken by a magiftrate as a voluntary a£l, and read over to 

the dying perfon, but not in the prefence of the prifoner, may be 
given in evidence in an indi£lment for. murder, as the dying (i^ 
clarations of the deceafed, although the party did not exprefs any 
apprehenfions of approaching diflblution at the time ; but it (bould 
be left to the jury, wh^her the deceafed was not in fa£l under tbe 
apprehenfion of death, though (he did not feem to exped imme- 
diate diflblution i and if they are of that opinion, the declarations 
areadmiffible. PerEyre^C.R. JToodcock's c^e, Ib.S9V ^'^i' 
leu's cafe^ S. P. per Gouldj J. on the authority of that cafe, i}*4^^' 
(n. a). 

5. ^Befides the ordinary fpecies of legal evidence which confms 
in depofitions of witnefies taken on oath before tbe jury in the face 
of the court and in the prefence of the prifoncr, and received under 
all tbe advantages which examination and crof»-cxamination can 
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give, two others are admitted by law. The one is, the dying de« 
claration of a perfon who has received a mortal wound, which is 
admitted on this general principle, that being made in extremity 
^rhen the party is at the point of death, and erery hope of this 
nvorld is gone} when every motive to falfehood is Glenced,and the 
mind is induced by the mod powerful confiderations to fpeak the 
truth ; a Ctuation fo folemn and awful is confidered by the law 
as creating an obligation equal to that which is impofed by a pofi- 
tive oath impofed in a court of juftice* The other fpecies of evi- 
dence is, the examination of a prifoner, and the depofitions of the 
^tnefles who may be profluccd againft him, taken officially before 
a juftice of peace by virtue of a certain a£t of parliament which > <r 2 P. & 
auchorifes magiftrates to take fuch examinations, and dire As that H^j ^ft^ p 
they (hall be returned to the court of gaol delivery. Thefe la(l, if & m. c io. 
the deponent Ihould die between the time of examination and that 
of trial, may be fubdituted in the room of that viva voce teftimony 
which, if living, he could alone have given, and is admitted of ne- 
ceffity as evidence of the iz€t. But the examination of a dying 
perfon not taken as the ilatute direds, in a cafe where the prifoner 
is brought before the magiftrate in cuftody, which prifoner there- 
fore had no opportunity of contradiAing the izfX it contains : 
neither being taken in difcharge of the magiftrate^s duty, bf 
which on hearing witnefles he is to bail or commit a prifoner : 
but being a mere voluntary extra-judicial a^ taken in writing at 
the poor houfe by the overfeer*s requeft, under which circum- 
ftances the juftice was not authorifed to adminifter an oath, is not 
to be admitted as evidence of this kind before a jury^ for no evi- 
dence can be legal in criminal cafes, unlefs in thefe excepted in- 
ilances, which is not given upon oath judicially taken. Per Eyre^ 
C. B. WoodcocVs cafe^ lb. 

6. On a commitment for burglary, one Z). a witnefs for the 
profecution, whofe information had been regularly taken by a 
magiftrate, under xki^Ph.kf M. c. 1 3. and 2 (i 3 P. isfM, c. 10. 
on being produced before the grand jury prevaricated fo as to in- 
duce ftrong fufpicions that he had been tampered with on the 
prifoner's behalf, and the jury applied to the court for the depofi- 
tions; but GMldf J. and with the concurrence of Hotham^ B. 
being of opinion that the viva voce teftimony of X). was > the beft 
evidence, were of opinion that they could not refort to the depo- 
fitions, which were but fecondary evidence, and refufed the 
application, Denbfs cafe^ iJ. 4 1 1 • S* P* determined by Gould^ J« 
i^. 4l2. (n. a.) 

7. Parol teftimony of the information given before a fnagiftrate 
on the examination of a prifoner cannot be received on his trial, 
unlefs it be previoufly proved that fuch information was not re- 
duced into writing, for it is the duty of the magiftrate to take 
all charges of whatfoeyer nature, kind, or complexion they may 
be, in writing. So ruled by Lord Mansfield in an indi£lment for 
a mifdemeanor. Fiarjlnris cafe^ Leach. Caf* Cr. Law, 184. 
S. P. by Goulds J. on an indi£kment for a highway robbery, 

Tj lUx 
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Rex V. JacoiSf H. 244. S. P. by AJhhurfi^ J. on an indiftmcnt 
for a felony. Hirj$matts cafi^ iL 255. {n. a)m See Reuiscajt^ 
lb. 287. (n. a). 

8. The depofition of a wknefs examined 50 years before* was 

offered to be read on an iiTue dire£le<* by the court of Excbefuer^ 

without any*eTidence of his being deadf relying on the prefumption 

'Aitt, of length of time which would entitle the party to read a deed of 

(A. b. 5), that date. But Rtynolds^ C. B. refufed it, for a deed has feme au- 

' ^' thenticity from the folemnity of hand and feal. But be faidt that if 

proper fearches or inquiry liad been made^ and no. account coold 

bave been given of himi be would have admitted it at fuch a di(- 

tance of time. Benfon v. Olt^jtf in Scaccario, 5 6. 2. 2 Sir. 920. 

9* A rule was granted againft a juftice of peace to produce an 
examination at a trial. For a copy of it is no evidence» as die 
hand of the party muft be proved. R<x v. Smithy i S/r. 126. 

JO. The court will not give leave for witni&flesy prifooersin 
execution) to be examined, and their dcpofitions read io evidence 
without confent. Burdus v* Sborterf Barnes^ 222. Francis r, 
De MaiUSf Ik. 223. 

1 1. Nor of an ancient witnefs before a judge upon intenogato- 
Ties. Frofi y. Wbadficet^ lb. 447. 

12. Ne^ -examination fhall be read, though figned by a magi^ 
ftrate, unlefs figned by the party. Tinman v. Han-well^ T. 9 G.2« 
£. R. temp. H. 306. 

13. Depofitions in Chancery may be given in evidence againll 
perfons not parties to the fuit, in all cafes where hear*fay and re- 
putation are evidence, as cuftoms, tolls, ^c. B, L* N. A 239. 

P*fi' 14. A depofition taken in a caufe between other parties will 

(A. b. 73) 1^ admitted to be read to cdntradift what the £amc witnefs fwean 
at a trial, lb. 240. 

15. Where a perfon has been examined in Chancery, his de- 
pofition may be ufed in evidence in a caufe at law between the 
lame parties, if it be proved that the witnefs is dead, unable 
ta attend by ficknefs, or not amenable to the procefs of the ^uitt 
Fry V. }r^, I Aii. 445* 

(A* b. 3 1-2) Doomfday Book* 

IF the queftion be, Whether a certain manor be ancient it- 
mefnc or not ? the trial (hall be by Doomfday-book, which 
will be infpeaed by the court. Hob. 1 88. BuH. L. N. P. 248. 

2. In ejedlment for the manor of Artam^ the defendant pleaded 
ancient demefne ; and when Doomfday-book was brought inw 
court, would have proved that it was anciently called Nettam, and 
that Netfam appears by the book to be ancient demefne s but he 
was not permitted to give fuch evidence \ for if the name be 
varied, it ought to have been averred on the rccordt Gngorj % 
Witbift^ H. 28 C. 2. Bull. JLt N. P. 24S) 



(A. b. 33) Exemplification. Of what. 12 vim 114- 

1, /^OPIES of records under feal are called exemplifications, and Ante, 

^^ are of better credit than any fworn copy ; for the courts (A.b.»6). 
of juftice that put their feals to the copy, are fuppofod mora 
capable to examine, and more exa£t and critical in their examin* 
ationj than any other perfon is, or can be. BtM, L,N. P. 226. 

2. Exemplifications are two-fold ; under the broad (/. ^ . great) 
feal and under the feal of court. li, 

3. Firft, under the broad feal ; and fuch exemplifications are 
of themfelves records of the greateft validify, and to which the 
jury ought to give credit under the penalty of an attaint. lb. 

4. When a record it exemplified Under the great feal, it mud 
either be a record of the court of Chancery, or be fent for into 
the court of Chancery by certiorari^ which is the center of all the 
courts, and from thence the fubjeA receives a copy under the 
great feal. lb* 

5. Nothing but records exemplified under the broad feal may 
be admitted in evidence, for thefe being pr^erved by the proper 
officei^ of every court from all razure and corruption, they are 
fuppofed to be fo fair and unblotted, that there can be no danger 
in the exemplification. But the exemplification of deeds under 
the broad feal cannot be admitted in evidence, for they being ia 
the cuftody of the party and not of the law, are fubje£^ to razures 
and interlineations, and therefore ought to be produced them- . 
felves, as the beft evidence of the contraA. lb. 227. 

6. Secondly, The fecond fort of copies under feal are ex- 
emplifications under the feal of the court, and they are of higher 
credit than a fworn copy, for the reafons formerly mentioned ; 

for fuch exemplifications can only be of the records of the court Supra^^A, u 
under whofe feal they are exemplified. lb. 

7. Exeinplifications under the archbifliop's feal of adminiftratlon Pcft. 
with the will annexed, is good evidence, though it only recites ^^' ^' 57 )• 
the fad, and fcts out the will in h^ec verba. Kempton v. Crifsy '* *' 

P. 8 G. 2. B. R. temp. H. 108. BulL L.^N. P. 246. 

8. The conftant way of the fpiritual court when the probate 
of a will is loft is (for they never grant a fecond probate) only 
to exemplify the firft, and thofe exemplifications have been allowed 
to be given in evidence. Shepherd v. Shorthofe, i Sir. 412. 

(A.'b. 38) Hearfay. "^'°- "«• 

I. C VIDENCE that a fubfcribing wltnefs to a will or inftru. See/fi/?. 

^ ment, acknowledged upon his dfcath-bed that he did himfelf (*'• **• '»)» 
forge it, is admifiible though objcfkcd to, and ic is more ftrong [r/j>. ,^)^ 
if it come out on croftt-examtnnion, and be not obje£led to at pi*i>a, j. 
the trial. IFright ex dem. Clymer ^. Littler et al. 3 Burr. 1 244* 
I BUuk. 345. i>. C* 

T 4 '9r, Hearfay 



jiMU,\x.i). 2. Hearfay evidence may be admitted in corroboration of a 
witnefs'8 tcftimony> to (hew that he affirmed the fame thiog on 
other occaConSf and that be is dill conftant to himfelf. But 
clearly it is not evidence in chief, and it feems doubtful whether 
it is fo in reply or not. Hollidaj v. Sweeting, Mich. i6 G. 3. 
B.L.N. P. 294. 

3. In a queftion. Whether a certain ^ce of land is parcel of aa 
eftate ? The declarations of tenants now dead, who held both the 
fftate and the piea of land, that they paid jent to a difiierent land- 
lord for the piece, are admii&ble evidence. Daws ^.Pkrce^ 
2 Term Rep. B.R. 53. Fide alfo 12 Fin. ^1%. Roll. y. Felhw. 
Dae V. Wiiliams^ Coup. 621 • 

4. Where the lefibr claimed as devifee in remainder under a 
will made 27 years ago, under which there was no pofieflion, and 
therefore it was neceflary to prove feiGn in the devifsr, a 
witnefs was admitted to fpeak to the declarations of a tenant in 
pofieflion at that .time, that he held as tenant to the derifor. 
UoiUway V. Rakes f cited in Davies v. Pierce bj BuUer^ J. fi^a, 

5. Hearfay and reputation may be given in evidence refpeAiog 
legitimacy, relation(bip, pedigrees, rights of common, rights of 
way, and all queftions of tights, dependipg upon prefaiptioo. 
B. L. N. P. 294. i^/eq. • 

6. So alfo of the boundaries of pariflies. .Rex y. Inhabitants of 
Hammerfmith^ Sitt. Weji. Hil. 1776, 2 Efpin. L.N^P. 787. 

'*^'^-"'- (A. b. 43) Inrolment of Deeds; 

!• |T has been faid that a deed of bargain and fale tnrollcdmay 
'' be fiven in evidence without proving the execution of itf 
becaufe the deed by law does need inrolment, and therefore 
the inrolment (hall be evidence of the lawful execution : but that 
where a deed needs no inrolment, there though fuch deed be 
inroiled, the execution of it mud be proved ; becaufe fince the 
5 Co. 54.. officer is not intruded by the law to inrol fuch deed, the iqrol- 
I Kcb**i^ mcnt will be no evidence of the, execution, and the cafes io the 
Saik. »8oJ margin are cited in fupport of this doctrine. However the law 
may well be doubted, notwithftanding that deeds of bargain and 
fale inroiled have frequently, ^in trials at nifi prius^ been given in 
evidience without being proved \ in fupport of which praSice tie 
cafe of* Smartle and JVilUams in Solk. is much relied on \ but that 
cafe is wrong reported, for it appears by 3 Lev* 387. that the ac- 
knowledgment was by the bargainor, and fo it is dated in&/i.MSS« 
befides it appears it was only a term that pafled, and confequentlj 
it was no inrolment within the datute. Bull. L. N. P. 25;. 
Sty. 46s. 2. If divers perfons feal a deed, and one of them acknowledge 

it, it may be inroiled, and may ever after be given in evidence 
as a deed inroHcd, but it would be of very mifchievous con- 
fequence to fay therefore that a deed inroiled upon the acknow- 
ledgment of a bare trudee might be given in evidence againft tb^ 

real 
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real owner of the land, without proving it executed by him. 
However that has been the general opinion, and it feems fortified 
in fome degree by \o Ann. r. i8. U, 256. 

3. On the other hand, it feems as abfurd to fay that a releafe ' 
which has been inrolied upon the acknowledgment of the releafor, 
fliould not be admitted in evidence againft him, without being 
proved to be executed, becaufe fuch releafe does not need inrolment, 
and in fa£t fuch deeds have often been admitted ; and that was the 
cafe of Smart fe v. Wiliiams ; the deed did not need inrolment, yet 
being inrolied on the acknowledgement of the bargainor, it was 
read againft him without being proved. lb. 

4. On a provifo in a dutcTiy leafe, that it (hall be inrolied 
with the auditor of the dutchy or be void, a memorandum or 
certificate on the margin of the leafe, figned by the auditor, is 
fufficient evidence of the inrolment. Kinnerfley v. Orpe ii aL 
DougL 56. 

5. Indorfement by the proper officer on a deed of bargain and 
fale, is evidence of its infolment. Per Willes and Buller^ Jus- 
tices, lb. 

(A. b.45) Inventory. lavm^. 

AN inventory taken by a {heriflF on an execution is evidence P^. 
between ftrangers to prove the quantity and value of the (?•*>• «5)- 
goods } for the law in trufting him with the execution muft truft 
him throughout. Bull. L. N. P. 249. 

(A. b. 47) JournaK i>vin. ia«. 

I • A CnON upon a wager, whether a decree of the court of so the joitf. 

^^ Chancery 'would be reverfed in the Houfe of Lords, a wdtofthe 
copy of the minutes of the judgment of rcverfal may be given in {J^JY' 
evidence* It need not be (lamped, and the previous proceedings Botoniycri- 
need not be (hewn. Jones v. Randall, Cowp. in. <i«oce to 

prove the' 
addrels co the king» hue •!& hit enfwer to the Houfe. Rex v. Friokfin, 9 St. Tr. 159. S« P. /cr 
Aihbsrfty J. Rex v. Holt» 5 Term Rep. B. R. 444. 

2. So a copy of the journals of the Houfe of Commons may be Amt^ 
read in evidence* lb. Dough 593. (A.b.»6), 

3* They were given in evidence on the trial of Lord George ^'^3* 
GtfT^wi for high treafon, without objcAion. DougL ^g'^. Andtitiok 
tho opinion of Lord Mansfield. lb» «• Contra^ per Jefferies^ C. ]• y^* isVla. 
in Oates'$ tiial. "*• 

(A, b. 47. a) Mailer's Book* 

See ante, (A. b. 15)9 pL 2U 
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(A. b. 48) Memorial. 

fcfi. lN debt for penalties on 5 jtnn, c. 14. for killing game, notbdng 

(T. b. 22). 1 qualified, the defendant gave in evidence a qualification by the 
annual receipt of rents beyond the fum required by the (latute; 
to rebut which, plaintiff propofed to prove that the conveyance of 
the premifes out of which thefe rents iffiied, was fraudulcutly 
granted, in order to give a fictitious qualification to kill game, 
and offered the memorial of the conveyance, as regiftered, as 
fufficient evidence to prove it, the deed being in the hands of the 
defendant. But Lord Ktnyon^ C. J. ruled, that no notice having 
been given to produce the deed, no proof whatever of its con- 
tents was admiffible. Molton q. /. v. Harris^ 2, Efpln. Ni Pri^ 
Caf. 54(;, 

(A. b. 49) Mutter Book. 

Sce^irf^ iN an indi£lment for forging a feaman's will, the muRer-book 
(A. b. 15), X qI xht navy office, which is made out from the captain's ac- 
Pfl/?*' counts of their crews, produced by the proper officer, was held 

\\, b. 64), by the twelve judges to be admiffible evidence to prove the fad of 
V'' *• the feaman's belonging to the (hip, and that at the time of hit 

deceafe a certain fum was due to him, Fitzgerald and Leis cajt^ 
Leach. Cro, Law Cafes ^ 20. S. P. Robert Rhodes* cafey lb. 23* 

"^"'"V (A. b. 51) Notary Publick's Certificate. 

« 

^#f> A Notarial copy of the condemnation of a (hip, as not beiDj; 

(A. b. j6). x\ ^orth repairing, is only admiffible evidence as to the fafi 

of her having been condemned, not of the particular defcd upon 

which the condemnation was grounded; for it is the report of 

^certain (hip carpenters made e^c parte^ and without the obligatioo 

of an oath. Wright v. Barnard, 2 Ejpin. JV/. Pri. Caf. 700. 

(A. b. 52) Opinion* 

1. A Clerk ot thtpoA'Of^cc, aceu/lomed tainjpe^franis foe it' 
^* detection of forgeries^ may be examined as a witpefs to 
prove the hand-writing in which an inftrumeot is written to ^ 
an imitated and not a natural hand, and alfo to prove that tvo 
writings, fufpefled to bo imitated hands, were written by the 
fame perfon. , Goodtitle ex, dem, Revett v. Braham, Trial at Bnr% 

jhti, 4 Term Rep. B. R. 497. Vide Stanger v. SearU^ Efpin. Ca. at l^f* 

(A.b. ax), Pri. 14. *► 

pi. 4 Sc 6. ^ Lord Kenyon, C. J. mentioned a cafe where a decyphertf 

had given evidence of the meaning of letters, witbput expUi"^"? 

his art, and the prifoner was convicted and exec uted. 4 ^^'^ 

B.R. lb. 

3. la 
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3. In an a£^ion on a policy of infurance, the defence was, that 
the veifel was not fea- worthy, to eftabliQi which it was offered to 
call an eminent flitp-buildcr to prove that from what appeared on 
the furvey which had been made, but at which he was not pre- 
fent, it was impoflible in his opinion that the (hip could be Tea- 
worthy when the policy was effeAed *, this was obje<9ed to, bpt 
tiord Kfnyon, C. J. received the evidence. The plaintiff, how* 
ever, had a verdict. Thornton v. The Royal Exchang4 AJiiranct 
Company^ Peah's Nin PrL Ca. 25. 

4* In an a£tion on a policy of infurancc, where the cafe turned 
upon the import of a letter (hewn to the underwriters at the time 
of cfit£ling the tnfurance. Several merchants and commercial 
men were called on the part of the defendant to prove that thefo 
expreflions in it, <' the (hip was to fail in the month of Oilober 
^< preceding," were well underftood amongit men ufed to com-> 
mercial affairs, to fignify fome time between the 25 th of that 
month and the ift or 2d of the fucceeding month. Per Lord 
Kenyon^ C* J. It is good evidence. In queftions on the arts and 
iicieQces, the evidence of perfons verfed in thofe arts i$ daily 
admitted. Foreign laws are alfo matters of evidence, and yet 4Wr^, 
nil thefe are only the opinions of the witnefles. The jury found ^^' ^' '3y« 
for the defendants, and on a motion for a new trial in B, R. the 
court refufed to grant it. Chaurand ist aL v. Angerftein^ Peakis 
(fhPri.Ca.49. . 

(A« b. s^) Papal Bull or Licence. 

!• A Pope's bull is evidence upon a fpecial prefcription to be 
^^ difcharged of tithe, where you only fay that the lands 
belong to fuch a monaftery, and were difcharged at the time of ' 
the diffolution ; for then they continue difcharged by the z€t of 
parliament ; but it is no evidence on a general prefcription to be 
difcharged, bccaufe that would (hew the commencement of fuch 
a cuftom, and a general prefcription is, that there was no time 
or memory of things to the contrary. BulL L. N. P. 248. cites 
PiJm. 38. 

2. The pope's licence, without the king's, has been holden good 
evidence of an impropriation, becaufe anciently the pope was 
taken for the fupreme head of the church, and therefore was 
holden to have the difpoQtion of all fpiritual benefices, with the 
concunence of the patron, without any regard had of the prince 
of the country, and thefe ancient matters muft be judged accord-* 
>ng to the error of the times in which, they were tranfa£ied« 
fuU. L. N. JP. 24 8. Palm. 5 27. 
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i*vin. iH > (A. b. 54) Parol Evidence, contrary to Writing, 

I. t1l7HERE a dcvifee's name is totally omitted in a will, parol 
^^ evidence cannot be admitted to explain an ambiguity 
which is patent. Bal/is and Church t. Attorney Getural, 2^b Jan, 
1 74 1. Per Hard%vicke^ Cancel. 3. L. N. P, 298. 

2. A devife was as follows : *^ I give to my loving brother 
<< 1000/., and in cafe of his death to his wife." The brother 
furvived the teftator, and upon piene adminiftravit the queftioQ 
was, Whether the legacy vefted in him, and fo was aflets in the 
' hands of his wife as his executrix, or was due to her in her own 
right? Foe the defendant it was offered in evidence, that the 
teftator in extremis declared, that he meant only to give his 
^ brother the interell, and that the defendant (hould have the prin- 

cipal if (lie furvived him. But Lee^ C. J. refufed it. Levffieli 
T. Stonehantf Mich. 20 Geo, a. S/r. 1261. 
sVisard and 3. The plaintiff's bill was brought for dower, and to have a fa- 
Long. Mic. tisged term, which was fet up againft her at law, removed out of 
V Lawrence ^^^ ^^J * ^^^ defendant fet up a bond given by the hufband before 

^ and u«. marriage, to pay 400 A in cafe the plaintiff furvived him, and 

iMce, cor. fuggcfted that it was given in lieu of dower. .The condidonof 
J71S. "^^ ' the bond did not eiprefs this, neither was there any written evi- 
dence to the purpofe. Lord Hardnviche refufed to let parol proof 
be read of the plaintiff's having often acknowledged that the 
bond was given in lieu of dower. Finney v. Finney^ in Cane, 

4. Where a blank is left in the regifter of an inditution for 
the patron's name, parol proof of the common reputation of die 
country is admifliblrto prove who is the patron. The Bi/hop of 
Meath v. Lord Be/field, in Error^ i Wilf. 215. Bull. L. N. P. 125. 

5. The leflee of a coal-mine, who covenants to pay a certain 
* (hare of all fuch fums of money as the coal fhould fell for at the 

pit's mouth, is not liable, under that covenant, to pay to the 
leffor any part of the money produced "by fale of the coals elfe- 
where ; and the covenant not being ambiguous in its terms, eii- 
dence of the leffee's having formerly accounted with and' pai<i 
him the (hare of money produced by the fale of coal elfewbeie, 
is not admiflible to explain the intention of the parties. Glifhn^* 
WalmJIcy b" aL 5 Term Rep. B. R. 564. See the diainAion there 
taken between the prefent cafe and Co^e r. Booth, Cowp. 819. 

6. In trefpaft, a memorandum in writing, figned by the par- 
ties, and witnefi^d by J. M. was produced on tne trial, wherebf 
A. agreed to exchange his copper*mill with B. for the grafs and 
▼edure of Bcreham*s meadow ; Jp M* (hall not be admitted to 

^ prove that it was agreed at the time by the parties by parol, that 
A. (hould alfo have the pojfejfton of the foil and produce rf fioreham 
meadow f and likewife of MWicioit. For no parol evidence isad- 
miflible to difannul, and fubftantially to vary a written agreement ^ 

and 



and a new trial was granted on this account. Meres if al, y. 
jifi/e/i i^ al. C. B. 3 JTtlf. 275. 

7* Cotemporaneous ufage has always been conGdered as of 
great importance in the conftruAion of charters. Per Lord 
Kenjoft^ C. J. Rex v. Bellringer^' ^ Term Rep. B. ii. 8ai. 

8. Chancery will not add a legacy to a will upon parol proof, 
though it concerns the perfonal eftate only, and a fortiori where 
it tends to charge lands. Wbitions v. Rufel^ i ^/i.448. 

9. A wife is left a legacy by her hufbind's will, by which (he 
was made executrix, and in which fome land is alfo devifed to 
her. Parol evidence is admiflible to prove that he intended (he 
{hould have the refidue'of his.perfonal eftate undifpofed of. Lake 
T. Lake^ in Cane* I Wilf 313. 

10. The teftator having exprefsly devifed the refidue of his 
perfonal eftate to bis executors, one of whom owed him money 
upon bond, parol evidenc^e was refufed to prove the teftator meant 
to extingutfti the bond debt by making the obligor executor ; for 
that would have been to have altered the apparent inttnt, and not 
(Imply to have rebutted an equity. Brown v. SeJtuyn, Dom. Proc* 
1 734, B. L. N, P. apS. , 

1 1. Parol evidence may be admitted to explain the intent of a 
teftator in cancelling a will. Gilbert y. Burton/banvy Cowp. 53. 

12. *' Item^ 1 give to my grand-daughter £/i»^ Evans of M. Formoiton 
<< parifli, 41 /. Itentf I give to my grand-daughter Mary Thomas^ the admiffi. 
«< of L. in M. parifti, the reverfion of the houfe in Water flreet^ ^fl^^^ 
The teftator, at the time of his death, had a grand-daughter named to explain of 
Elinor Rvans^ who lived at jL. in M. parifti ; and a great grand- '^"PP'y de- 
daughter ^ary Tbomasi who was two years old, and lived in anothejr Jj-^J \^ 
parifti fome miles diftance from Af. parifli, where ftie had never been % vb. i89« 
in her fife. At the trial of an eje£lment for the houfe in Water* (^- *• >)• 

Jireeiy Lawrence,], admitted evidence to prove that when the will l^^^^' 
was read over by the attorney, (who was fince dead,) teftator faid £aJ. LU. 
there was a miftake in the name of the devifee ; but on the at- 
torney's faying he would reAify it, he replied there was no occa- 
fion, as the place of abode and parifti would be fufficient : and 
J9. R. concurred in opinion, as it is agreeable to a known rule (a) (a) s. P. Sa 
to admit parol evidence to explain a latent ambiguity not appear- ^^ ^^- 
ing on the face of the will, or to clear up a miftake of a name ^cfir^i-^' 
in the will. But the fame judge, B. R. alfo concurring, re* mondiey ta 
fufed evidence of the teftator's declaration at other times previ- ^'^^ '^ 
Otts to making his will, of his regard for JUary Thomas, and his ciBcTferm 
intention to gi%x her the houfe in queftion. Though, per Lord Reo. B. R. 
Kenyon, C. J., " had they been made at the time of making the "3*- 
« will, I ftiould have thought them evidence/' Thomas v. Thomas, 
6 Term Rep. J3. £« 67 1. 

i^. Lord ^a//o// made a will in 1752, and another in 17^6, with- 
out difpofing of his perfonalty or appointing executors by either. 
By a codicil executed in 1 777, reciting that by his laft will, dated 
in I7;2f he had made no difpofition of his perfonalty, he there- 
by difpofed of it and appointed executors. Held in C. B., and 

3 ' afterwarus 
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aften^Airds on error in B. 2?., that there was no latent ambiguity 
fu as to let in parol evidence to (hew that the teftator intended hj 
the codicil to confirm the will of 17.56, and not to republifii that 
of 1 75 2. Lord WalpoU v. the Earl of Cbolmondlej, in Error^ B, R» 
iTerm Rep. 138. 

14. When extrinfic circumftances, let in hy parol teftimony 
to explain the fltuation of the teftator's family and of the lega- 
tees, introduce a doubt of the tetlator's intention, the fame kind 
of evidence that introdticed the doubt may be permitted to ex- 
plain it. Per Lord Kenyan^ C. J. lb. 

15.. In order to fet afiJe a fecond will on the ground of fraud, 
parol evidence may be given of queftions afked by the teftatoratthe 
f time of executing it, Whether the contents were the fame as tbofe 
of the former will ? and his being anfwered in the affirmative, 
when it was in faA different; for it is evidence that one paper 
was fubftituted for another. Doe ex dem. Small l^ al.y. Aliens 
8 Term Rep. B. R. 147. 

16. In eje£lment, the defendant's title arofe upon a willde- 
▼ifing the premifee to J. C. of C. under whom he claimed. The 
plaintiff g^vc evidence that at the time of making the will there 
Were two J. C.\ father and fon ; that the devife was to the fa- 
ther, who died before the teftatrix, and fo the legacy lapfcd.— 
The defendant offered to prove by parol evidence, that (he in- 
tended it to the fon ; which was refufed at the trial. But ptr 
tot. f«r.— There muft be a new trial; the obje£lion arofe from 
parol evidence, and ought to be encountered b,y it. Jones v. iVIfw* 
ptariy I Blachjl. Rep. 60. Vide alfo 3 Wilf. 276; 2 Atk. 239. 

17. If the devifee is mentioned by a ni(:k-name, parol evidence 
is admifTible to (hew who is meant. Bajlis isf al. v. tie Jtternij' 
General^ 2 Atk. 239. 

1 8. It was agreed in writing, that a leafe Ihould be made for 
2 1 years, at fO much per ann. In an a£iion for ufe and occopa' 
tion, parol evidence is not admiffible to prove that the defendaot 
had agreed to pay the ground rent in addition. Prejm v.JUff' 
€iaUf Executor^ 2 Blackft. Rep. 1 249. 

19. In refulting trufts relating to perfonal eftate, as where t 
f man makes a will and appoints an executor with a fmall legacf, and 

the next of kin claims the refidue ; in order to rebut the refttlting 
truft fpr the next of kin, parol proof is admiflible to afcertain the 
perfon who is to have the refidue. Per Lord Hardvnchi C* 
Uirich v. Litchfield, 2 Atk. 373. cites Eq. Caf. Abrid^ 245. 230. 

20. Parol evidence may be admitted to prove other confidera- 
tions than thofe mentioned in a deed, as where the coitfidcratioos 
mentioned in the deed were io,oooA and natural love and af' 
fe6][ion, and the eftates were worth near 30,000 A Ob an rSvt 
direded to try whether natural love and affe&ion formed anf 
part of the confideration (the propriety of which iffue was con- 
firmed on appeal to the Lords), an ^ it being found that tbey did 
not, the deed was fet aficfe by the Chancellor. FHmer v. G^f 
7 Br§. P. C 70. cited per Lord Kenjon^ C. J. in Riex T. ScOKf^' 

6 ^^9 



ifrtf 3 Term Rep. B. R. 475. Sec alfo RexY. Inhabitants of Lain- 
d§n, 8 Term Rep. B. R. 379. 

21. Coniideration exprefled in a deed of conveyance was onlj 
28 /. ; parol evidence was admUted to prove that 30 /. ^was the 
real con(iHeiation» 15. 4 Term Rep. B. R. 474. 

22. Where a parifli confided of feveral hamlets, having feparate 
churchwardens and overfeers, a certificate having been granted by 
fome of them, dcfcribing ihemfelves as officers of the parijb at 
large, evidence was admitted to (hew that they were the oificers 
of the hamiet in which the pauper wa& fettled, for it does not 
contradiA, but explains the certificate. Rex v. Samborn^ 3*7>n» 
Rep. B. R 609. 

23. A£lion for completing a purchafe made at an au£lion» 
which the defend;<nt refufed, becaufe in the printed conditions of 
fale the premifes were ftatcd to be free from all incumbrances, and 
it was difcovered that there was a charge on the eftate of 17/. 
per ann. Evidence that the au£lioneer had publicly mentioned 
this charge when he put up the eftate for fale, is inadmiffible. 
Gunn'ts i^ aK v. Erhart^ C. B. i H. BlachJ}. Rep. 289. 

24. Whether parcel or not of the thing demif«d is always mat- 
ter of evidence. Doe ex Jem. Freeland v. Burt^ i Tirm Rep. 

B. R. 701. 

25. In trover, defendant was charged with his confeflTion in a 
depofition taken before commiflioncrs of bankrupt, and Raymond, ' 

C. J. refufed to let him into any parol evidence to explain it. 
Wilfon y. Poulter, 2 Sir. 794. 

26. B. by his will gives all his real and perfonal edate equally 
among his children, and at the conclufion of it direfls his executor 
to lay out a fum not exceeding 300/. in putting our the defendant 
his fon apprentice. B. in his lifetime lays out 200 /. in putting 
out the defendant cieri to a per/on in the navy office, and dies with- 
out revoking his will. Evidence allowed to be read, that this ad- 
vancement (hould be an ademption of his legacy. Rb/ewell Xm 
Bennett, 3 Atk. 77. 

27. If an award have general words fufficient to take in all 
cnufes of aftion prior to the reference, no evidence can be given \ 
to contradia it as to any thing which was acfually a matter of dif- 
ference between the parties at the time of entering into the refer- 
ence* Shelling v. Farmer, i Str. 646. 

28. But in an a£lion for money had and received, plea of an award, 
and replication that the fubje^ matter of the prefent action was 
not included in the refqrdnce. One of the arbitrators was called 
to prove that this matter had not been laid before them by the 
parties, and that they had not taken it into their confideration in 
making. the award. It was objeAed for the defendant, that the 
fabmiflion to arbitration included all matters in difFerence, and fo 
concluded the parties as to all caufes fubfifting between them prior 
to the fubmiffion, of which this was one. But the court refufed 
to grant a new trial on this ground. Ravee v. Farmer^ 4 Term 
Rep. B, R. 146. Fidt alfo GoUghtly v. Je/licoe, lb. n. 

29. In 
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29. In all mercantile contrafls or a^ventures^ the articles are 
commonly extremely (hort ; and where a doubt arifes about tbem, 
the ufage and underftanding of merchants is read thereto -, and it 
is conftantly fo at Guildhall. Per Hardwiche^ C. in Blmit r. 
ComynSf 2 Fef, 331. In Baker v. Paine, i Fef. 459- 

y*Vin. iH* (A. b. 56) Prcfumption. Length of Time. 
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Surrender of tenant for life of part of an eftate,in order to 

make a good tenant to xht precipe, (hall be prefumed at the 

didnce of 40 years after a common recovery is fufiered of the 

v^holc, and no evidence is required to fortify the prefumptioo, 

Warren ex dent. JVebb v. Greenville, Trial at Bar^ 23 G. 2. 2 S/r. 

1 1 29. But fee the opinion of Lord Mansfield upon thi$ report. 

2 Burr. 1075.' 

tlfo 2. But where there is no reafon or ground to found a prefump- 

tion that the tenant for life had furr^ndered hisedate, except length 

fia^iin^' ^^ time, and where poiTcffion has not gene with the recovery, the 

«Su. 1167. court will not prefume that fuch a furrender was made. Gooi- 

title ex dent. Brydges v. the Duke ofCiandos^ 2 Burr* ig6^» 

3. If a recovery of a rcvcrfion be fuflFered but 10 or 12 yean 
ago, a furrender to make a tenant to the precipe ought to be 
proved. 4 Com. Dig^ tit. Evidence, A, 4. 

4. So if there be probable evidence of an eftate for life in eje i& 
another,, as a leafe or mortgage by him. R. 5 Mod. 2 11. 

jhttf S» A £kion on a bond; the defendant pleaded ^/vr>^if^>^°^ 

(A. b. s). relied upon the prefumption being after 20 years. To encouruer 

which an indorfement of interefl under the hand of the obligee, 

at 10 years after the date of the bond, and three before the death 
, of the obligor, was admitted in evidence } and the judgment of 

B. R. on a bill of exceptions was affirmed in parliament. ^(^^ 

V. Lord Barringion, 2 S/r. 826. 2 Vef. 43. 
BtrnesT. 6. But in Turner v. Crifp, the, Lord Chief ^\x^\ctRajnmi^' 

^■«*^"» fufed to let the indorfement of a receipt of part of the bond after 
B R. ±iL ^^^ prefumption had taken place be given in evidence, faying ^ 
yy. contra, differed from this cafe, where the indorfement appeared to be m^c 
fc« a. (4S before it could be thought necefTary to be made ufe of to encounter 
3 edit. ^* the prefumption. lb. Glyn v. Bank of England, 2,^5/143. S.P*/^ 

Lord Hardwicke, C. 

7. Where no demand has been made upon a bond for aoycJWf 
it is in itfelf a prefumption that it has been paid. 0/waldd d^t 
Executors of Ofwald^ v. Legh, 1 Term Rep. fi. R. 270. 

8. But that no pofitive time has been exprefsly laid down to 
ground a prefumption of payment of a bond, and that it might oc 
18 or 19 years. Vide per Lord Mansfield, C. J. lb. 272. iBurr^Al^' 

9. A bond of 30 years (landing cannot be read in evidence 
till proved, if there has been no payment of '^^^^^^^^j^fia 
marks of authenticity. Forbes^ Executor^ v. W(Jh ' •^'^^' 



CBttfOenee. aBq 

to. In ejeftment, the leflbr of the plaintifF produced an original P^. 
Icafc for looo years, and proved poffefljon in himfelf and there (^•^7*) 
under whom he claimed for 70 years, and alfo one mefne aflign* 
mcnt 16 Jac. I. All the other mefne affignmcnts (hall be prc- 
fumed* Earl ex dem, Goodnvin v. Baxter^ 2 Blackfl. Rep* 1 229. 

IX. In the cafe of a plain truft where the truftecs were dire£lcd 
to convey to a devifee on his attaining 21, the jury may be di- 
reftcd to prefume a conveyance at any time afterwards, though 
confiderably lefs than 20 years. England ex dem. Syburn v. Slade, Stcp<fi. 
4 Term Rep. B. R. 682. CT-W» 69* 

1 2. If no other title appears, a clear pofleflion of 20 years is 
evidence of a fee. Denn v. Barnard^ Cowp. 597. 

Prior Marriage, 

^^N not guilty in trefpafs for an afTault, the defendant gave in Ante, 
^^ evidence his marriage with the plaintifF; to encounter which, ^.^- **• '3J> 
ihe proved a former marriage to one who was alive at the time of ^'*' 
her fecond. It was infided, that the plaintifF ought not to give 
felony in evidence tp fupport her action ; but the objection was 
over-ruled by King^ C. J. and Ihe obtained a verdift, her marriage 
with the defendant being void ab initio. JfTeJbrooie y.Strutvt/U, '* 
1 Sfn 79. Buller^j Law of N. P. 21. 

ft 

(A. b. 57) Probate. lavin, i%s . 

I. '^T^HE ecclefiaftical court never grants an exemplification of A^e, 

^ letters of adminiftration, but only a certificate that admi- (^' ^' 33)> 
mftration was granted ; therefore when a Icffcc pleads an aflign- '^' ^ * ** 
ment of a term from an adminiftrator, fuch certificate is good 
evidence. Ktmpton v. Crofs^ Ball. L. N. P. 246. 

2* So would the book of the ecclefiaftical court, wherein was 
entered the order for granting adminiftration/ lb. 

3* Where a perfon in ejeSment would prove the reladon of a 
father and bis ion by his father's will, he muft have the original 
will and not the probate only ; for where the original is in being, 
the copy is no evidence ; -befide, the feal of, the court does not * 

Erove it a true copy, unlefs the fuit only related to ^erfonal eftate. 
>ut the ledger book is evidence in fuch cafe, becaufe this is not 
coofideved merely as a copy, but is a roll of the court ; and though 
the law does not allow thefe.roUs to prove a devlfe of lands, yet 
when the will is only to pirove a relatiotifhip, the rolls of the fpi- 
Titoal court, that has authority to inrol all wills, are fufficient 
proof of filch teftament.' ib'» 

4. And under particular circumftances, the ledger book may be 
evidence even in a devife of a real eftate, as where in an avowry for 
a tent charge, the avowant could not produce the inrill under which > 
he claimed, that belonging to the devifee of the land; but pro- 
ducing the ordinary's rcgifter of the will, and proving fome pay- 
Aiehts, it was holden to be fiifficient evidence againft the plaintifF, 
VouIV. U /who 



who was devifee of tHc land charged. ^ Ca. K, S. 37^. But L 
N. P. 246. 

5. But it h^s been often holden^ that a copy of the kdgef boek 
is not evidence, yet fince the original would be read as a t6W of 
the court without further attei!atioD, it feems fit the copy (hould 
be read. The contrary praAice has been founded upon the millab 
^that the ledger book is read' as a copy \ fo that the copy of that is 
' but the copy of a copy, whereas the ledger book is read as a roUcf 
the court* . U. 

6* The onfy way of proving a right to perfonal property under 
a ^tll» is by the probate. Rtx v. Inhabitants of Nttterfa!, 
4 Term Jbp. B.R* zs^. 

jtvhL ita, ^A. b. 58) Proceedings in CSourts Spiritual 

$9tf^. I* A CnON for procuring the plalntifTs wife to exhibit artioci 

fw. L«icU t^ of the peace againft him, and living with her in adultery 

^^ ^' To encounter proof of marriage and confummattoRithedefeiHiaGt 

produced a feittence of the confiftory court pronounced fioceiiTue 

Joined in (bis caufe^ in a caufe of ja£litation of marriage, brouelit 
)j the woman againft the plaintiff^ wherein Ave was declared ftee 
from contradly and perpetual filence impofed on the plaintif. Tie 
• Hard* chief ittftice * ruled this to be conclufrve evidence till rererfedlf 
'^vKkc appeal, and the plaintiff was called. Clews v. BatturJI, BH 
7 G. 2. 2 Str. 960. Hatfiefd v. Hat/eU, in ParliamenU H^r 
Stf. 961. Rvc V. Vincetit^ Str. 481. Fide the Duehefs ifB^ 
Jloffs Cafrt Amb. 756.; although there is an appeal tnX^^^ 
tkottgh fentence was given after iffue joined at common hw. 

2^ So in an a£Uon upon a contraA of marriage /criv^^^ 
fmro and nm aj/iunpfit pleaded. The C. J. held a fienience of ik 
fpiritual court in a. caufe of contraQ, proooianciag agaiflft>'i>^ 
fvr a folemnization in the face of the church, aad declsringtbe 
}aily free from all contra£^, to be proper and eonclufive evidence fir 
the defendant, on mn affismpfa^ for it is » caufe within their jonf* 
di^iion, th^nffh the contrail was per vrrjtf it future and tho^ 
. the futc there ta £verf$ intuitu, being for fpccific performance, 1°^ 
this for damages, yet contrail, or no cootra£^ is the poiot io '^^ 
in both. Dac0/la isf VUL^Real, Hil. 7 G. 2. 2 Str. 061. 

3. Prudam v. Philips^ C. B. Mich. 11 G. a. S.r.5 i»<l* 
chief juftke would not receive- evidence oS fraud or\coU«ta^ 
obtaining it. JK 

4. Sentence in the fpirttnal court, pronouncing a diio*^ 
tt menfi et thw^ is fufficicnt evidence. of a fepantioo» *'^'|^ 
the libel and other proceedings in that coun are not pfodnccB* 
Stedman v. Gaoch^ i Ef^. Ca. otNi^ Pri. 6. 

5. Sentence m an ecdefiaftical court for fomtcation, &V* ^ | 
criminal way, is not evidence againft the iiTue of the ptfttf ' 
otfaerwife if it be a fentence on the point of marrii^f 9si ^ 
coUttfion^ Bravfnfvfird y* Edwards^ % Fez. 34}« . 4 

6 ^^ 
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€* A (Jccitc or judgment of an^ ccdefiaftical or other court, See^. 
having a competent jurifdi£tioni to be coiurlufive evidence, the. ^^' *** 7^)» 
matter of it muft be determined, ex direffo. Thus if a fuit were ' ' *^' 
inftitiited in the ccclefiallical court by B. againfl C. for a divorce. 
caufd adulterii with D., and (he were to plead that (he was mar* 
tied to D. and upon proof made the court (hodd fo pronounce, 
and accordingly difmifs iJ/s libel ; yet that. would be no evidence nJt%W\\(. 
in an eje£lmeiit in which the marriage between C. and D* came in '*«• Robiu 
difpute. Rabitf! cafe in C.B. 176a. B.L. N. P, 244. T.Ciuuhter. 

7* So in ejectment between a devifee and heir at law, the 
defendant obtaining a verdi£^ upon proof that the will was not 
duly executed, yet could not give It in evidence on another 
eje£lment brougnt by another devifee* B. L. N. P. 244* ft/eq. 

8» In an action for interrupting the plaintifF in the enjoyment Pc^i(T.b}, 
of his pew. A libel in the conGilorial court by the plaintiff i^^* 
againft the defendant for difturbing his right thereto, and fentence 
thereupon, by which the court adjudged the tight to be* in the 
plaintiff, and admoni{hed the defendant not to (it in the pew^ 
together with proceedings upon appeal to. the court of Arekes^ 
and tlieir fentence rever(ing the former, but admoni(hing,the 
defendant not to ufe the pew again, and condcnining him in 
cofts, is not condufive evidence of the plaintiff's right. Crrfs 
T. 8aker^ 3 V^erm Rep. B. R. 639. 

(A. b. 58. 2) Prpccedings in other Courts. 

X. T JPON an tndifiment for an affault upon a fellow-commoner 
of ^teerfs College^ Cambridge^ by turning him out of the 
garden, fentence of his expuKion unappealed from is conclufive evi* 
drnce for the defendant. Rex v. Grundon (5* aL C^wp. %}$• 

2. A fentence in the Admiralty which condemns goods as pi- 
ratical, in trover for the fame goods, upbn the libel and anfwer 
produced (hall be evidence. Per Trevor^ q Ann. inUr Wheeler 
ond Lvuiby ^ Coin. Dig. tit. Ewdenee^ (C. l). 

3. The fentence of a foreign admiralty, condemning a (hip a« P^. 
unfit, cannot be read in an aAio^ on the charter-party, which is C^^$*-3)* 
a eontraft under feal at land. Burton^v. Fiizgerfi/d, Sir. 1078. 

* 4. Judgment in a court baron, hundred, or county court, with 
proof of the proceedings upon which the judgment was given^ is 
evidence. 4 C9m* Dig, tit. Evidefictf 98. 

5. Afiion for a malicious profecution by inditing a bailiff for 
forcibly taking away goods without a legal authority. The 
plaintiff to juftify his having authority, produced the minutes of 
the judgment in a court baron and a warrant of execution made 
upon it, but the judge was of opinion that the judgment ought 
t6 have been drawn up, and that the minutes were not evidence 
of it, and the plaintiff was nbnftiit. Pitcher v. Rinter^ Thetfird 
jIfixesi'Ccr. — — , 2 Bsrnard^ B. R. 406. 

6* Duplicate of an infolvent debtor's difcharge at feiBons is 
cTtdence of his difchahrgc. Gitlam v. Stirrups Trin. 8 Gro. a. B, R* 
yn^. Hardw. t4C» 8M0gi t. Field, ib* i86. S. P» 

^ Ua 7. But 
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^92 <Sl)itience. 

7. But not of any faft which Is the foundation of their jarif- 
dx£Uon. Savage v. Fields ib. Mich, 9 G. 2. S. R. temp, Hardv. 186. 

i. If it recites, that due notice was given in the Gazette, and 
. the perfoh who gave the notice is dead, it (hail be evidence that 
thirty days' notice was given; that being the time prefcribed by the 
infolvent act for fugitives for debt to give a& notice to their cr«dit« 
ors previous to their taking the benefit thereof, for it is not ncceiTiry 
to found their jurifdiflion upon, but is only the manner of their 
proceeding. iJ. 

9. A condemnation in a foreign attachment, which appean on 
the record to be fubfequent to an a£lion in C. B. is no evidence. 
parrot V. Beftn^ Barnes^ 195. 

10. A commiflion under the feal of the court of Exchequer, 
33 E/iz. to inquire whether the priory of St. Swithin was fcifed 
of certain lands in ri^ht of the houfe, and whether the crown 
wasf fo feifcd fmce its diffolution, together with the return to it, 
and the depoTitions taken thereon, are admidiblei but not concla- 
five evidence. Tooier v. Duke of Beaufort, i Burr, 146- 

(A. -b. 5S. 3) Proceedings in Foreign Courts of 

Admiralty. 

;5ee(AiV<t3), i. A Sentence of a court of Admiralty binds all the world as to 

iut?^'^^* ^^^^y* ^'^*"g contained in it. Pari on Mar. Inf. 353. 

, Therefore in an aftion on a policy of inftirancc on a Ihip vfor* 

ranted Dutch property, a fenfence of the ultimate court of appeal 
in France, condemning hdr as lawful prize by the naine of " Tbe 
•• Three Graces^ of JJvefpooif' and dating evidence from whence it 
appeared that (he had non6 of the documents prefcribed by the 
' /r^ff^i& ordinances for neutral (hips, was held conclufivc cvi<icncc 
that the warranty had not been complied with. Barzillay v. Levnt^ 
3. R. Trin. 22 G. 3. lb. 359. 

^ 2. So alfo by a fentence in the French courts of prizes, the 
Ara'mlxi de. Portugal was condemned, becaufc by the French ma- 
. , rine code «ll (hips of ^n enemy's conftru£tion which do not carry 

a bill pf .fale, of a date prior to the, commencement' of hoftiliti«» 
and that this vefflel, hcm^!Engli/b built, was in this ficuation. This 
was held by hoxA-Rtnyon, C. J. to be concluGve evidence in an ac- 
tion on a policy, againft a warranty of her being a Portugutfe (hip- 
.DeSmzay^ Etver^Ib. 361. S. P. Saloniciw.Woodmofs, J&.362. 

3. In a policy of infarance, the (hip <was warranted t9 be l^or* 

- tuguefe, and was taken by a French- privateer : (he was con- 

. demncd by the French court of Admiralty becaufe flic had an 

^^^i^'fupetcargo on board j and it appeared that there was a 

Freetcb ordinance prohibiting any Uutch Jbip from canying a 

: fupcrcargo belonging to iny nation 'at eni»ky vryih the court of 

France. On a queftion refferlred, wheiferi the circumftancc of 

^ having /an EngiUb fupefcargo was a breach of neutrality, ani 

.:»srhctjier fuch a umence was condafive i H^ld in B. R- not to ^ 

fo. It is an arbitrttJS a^d b^pitlfo-c regulatioi\j contrary to the 

jlwr «f nations.. If both wea ifenofant of it, the undcrwrit^ 

man 



iimft run all rifks ; and if tlie defendant knew of the edi£i, it wat 
his duty to inquire if there was fuoh a fupercargo on board. It 
znuft be a fraudulent concfeaiment to vitiate a policy, Moym v, 
Walter, R R. Eaft. 22 G. 3. Ih. 363. 

4. So if the vcfTei be condemned as pTi?e, but the grounds of 
the fentence appear manifeftly to contradiA ftkch a conclufion, it 
is not codcIuHyq evidence againft a warranty of neutrality. Ih. 364. 

5. Thud in an action vpon a policy on the <' Thetis, a Tujcan 
" fliip, warranted neutral/' the (hip was taken by a Spaniard, and 
condemned as prize* The grounds of condemnation being, ijff 
that (he refufed to be fearched, and refilled with force, having 
fired at the Spaniard*s fliip; 2d/y, that ihe had no Aartcr-party 
on board. Tlic captain anfwers, ifl, that he refilled and fired, the 
Spaniard having hailed him under falfe colours ; 2rf/y, that'he had 

taken the goods on board by the piece, and had not freighted her Theautbo- 
to any 'individual, in which cafe a manifeft is fulHcient, without "^^ ofthek 

% two C2ICS 

a charter-party. The fentence of the laft court of appeal cohdemn- ^„ ^^og. 
ing the (hip admit trd'her to be neutral, as it Hated her to be ^< the Aifed by Ld. 
« (hip Tbetisy a Tu/can (hip." Htld in B. R. that this fentence was ^Tg' er 
not coAclufive againft her tieutrality; for the fecond gcound of t.AguiOar/ 
condemnation was given* up as unfourded by the counfel, and the f^- s. p. 
iirft 18 no breach of neutrality. To fearch is an aft of fuperibr fjJiVj*K*'I 
force, always refilled where the party is able. Sahucei v. John^ iington, 

fon, Hil. 25 G. 3. lb. 364. STermAep. 

6. In an aftion on a policy of^infurance on goods, warranted pJ;'*,^^g, 
American, on board a Ihip from London to Virginia, a fentence of 

a foreign court, which, after reciting that, *^ forafmuch as the 
•« true dellination of iht veffel was for xhtEngliJb iflands, having 
<' been hired and loaded ^t London, and having on board 80 bar^ 
•' rcls of gun-powder, declares the (hip and cargo a good prize 5" 
is not conclufive evidence againft the warranty of neutrality, in- ' 

afmuch as the reafons affigned in the fentence (hew that they pro- 
ceeded on other grounds. Calvert v. Bovill, 7 Term Rep, B. R, 523. 

7. But in an aftion to rcLovev as for a total lofs by capture on 
a fliip " warranted American property,'' the fentence of. a French 
court of Admiralty, whereby it appeared that the (hipinfured had 
been condemned as enemy's propertj for want of having on. board 
a roll d'equipage, or lill of the crew, fuch as is required by the 
marine ordinance oi France j and adjudged by the court there to 
be requifite within the meaning of the treaty of commerce between 
France and America, is conclufive evidence againft the warranty » 
although it (hould appear from the fafts, if 'the court thought 
themfeives not concluded by the fentence, that the (hip was 
clearly American. ' Geyer v. Aguiiiar, 7 Term Rep, B. R. Si. 

8. So in an aftion on a policyof infurance on fliip and goods, war- 
ranted Dani^ property, Denmark being then a neutral power, the 
^warranty was holden to be conclufively difproved by a fentence of a 
Briii/b Vice tourt of Admiralty cdndemning the (hip and cargo, be- 
caufc the mafter and crew had broken their neutrality in the courfe 
of the ?oyage infiirsd^ by forcil^ly refctung the fliipj^ which had been 
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ftized and carried into port by ^ belligerent power for tlie psr- 
poteoffearch. GarreUsfiaLy.Keu/ifigton^ STirmR^*B,R.2'jo* 
9* But when it appears doubtful on the face of the fentence o( 
condemnation! the grounds of it being dated therein, v^hctbci 
it w^s prom^unced upon the ground of the (hip not being neutral, 
or upon fome other fpecific ground^ tx* gr, a fuppreffion or fvb- 
tradion of papers ; there the fentence is not conclufiTC erideoce 
againft a warranty of neutrality ; but the party (hall be let into 
evidence that the fpecific ground was really the caufe of the con- 
demnation. Bitnardi v* Mottew;^ Dwg* 554* Park en Mar. 
Infur. 3SJ. 

10* A fentence of a foreign court of Admiralty is onif coo- 

clufive 10 an a^ion on a policy of infurance brought in this 

country as to the exprefs ground of the fentence ; when thertforc 

the fentence of a French court of Admiralty ftated in the preamble 

ieveral grounds and faAs, which induced the court to conclude that. 

the (hip was enemy's property, on which account ihe was looked 

upon as belonging to the eremies of the French republic: Held 

in B. R. that it was not condufive evidence of any other fads, 

or of any thing except the veffePs being enemies* propenj. 

Chri/fie V. Secreian, 8 7>rm Rep. B. R. '19a. 

, II. But the. fentence muft be pronounced by a court wbkk 

has a competent jurifdiAion, that is, by the fentence of a coon 

fituated within the dominion of the captors, or belligerenti wU 

are their allies. For wher^a Briti/b fliip had beeu captured bja 

French privateer, and canied into Bergen in Norway^ Denmark 

, being then in a ftate of neutrality in the war between France and 

Bnghetd^ and was there condemned by the French conful ; tbe 

4ggg^ fentence was held to be a nullity on ^hat account. Haulocl^^ 

( A. b. 16), Rockwood^ 8 Term Rep. B. R. a68v See alfo the judgment oi Sir 

^ '^ W* Scaft^ in the cafe of the (hip Flad-Oyen. lb. 270. (n. 4}. 

Protcft. 

hrHE protcft'of the mafler of a' vcffcl is inadmiffible as evidence 
^ in dhief. ^ But it may be read to contradi£l the evidence 
. given at the trial by the peilan who made it. Per Lord Kenfh 
C. J. Cbrt/liem v. Combe^ 2 J^piu. Ni. Pri. Ca/, 489. 
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>2!2!l!1?: (A. b. 60) Receipt. 

I. |N an afiion of aJTumptt for moneys had «nd vecoved fay dc- 
^ fendant and another/brought to reeover the confidcratioQ pti^ 
for an annuity previoufly fet afide in B^ R^^ and the general iffoc 
pleaded } a joint receipt given by both is not condufive evidence 
agaioft them, fo as to prevent one of them fliewiog that bewai 
only a furety for the other who aflually received the moneyt ^^ 
that the plaintiff knew. it. ^ratton t. Rafiall M «A a Term S^ 

2. Receipt 
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^. Receipts for rent are not fufficient cfidence of a tide in the 
leBbr^ unlda he proves aflual payment, efpecially where the 
petibn who figned the receipt is Hvinf^, for he Oaght to have been 
examined in the caafe. P«t Lord Hardwicke^ Cane Alannrng v. 

(A. b. 62) Record. isvin. t^o. 

■ 

I* ^T^HE keeper of records cannot be examined as to die matter P^ 

^ of them, but he may give evidence of the condition of 0*-^93)* 
tliem in general^ without producing them. Lrightofi v. Leigbion^ 
I Sir. tio. 

2. In a quo vfarranto againfl the bailiff of a corporation, he Tt^^^ 
pleaded a nomination bv yf. and B, two bailiffs thereof. Iflue l^-^'S]* 
being taken upon their oeing bailifFsi a judgment of oufter in a 
jfMP fiMifTtfir/0 againfl them was held admiffible, but not conclufive 
evidence. Ritx y. H^bden^ 2 Ami. 388. 2 Sir. c 1 09. St C. Rex v. 
GrwtUf $ Burr. 260 1. S. P. 

2. The record of a criminal conviAion cannot be giren in evi- ykU Ridi* 
deuce in a civil fuit, £or it might have been on the evidence of a fj^^.^^ 
party interefled in the civil fuit. Gih/on v. M^Carty^ Trin* 96. 2* ^ ^H^ 
B* R. Ump. H. 311. V* Crcca, iiViik. 137. 

4. Therefore if A.^ conviAed of forging a note from J7. to 
himielf, fues for other notes from B, to his inteftate, and reads a 
depofitiof) of a dead witnefs to prove B*z owning the forged note, 
yet the record of convi£lion cannot be read \ but the forged note 
inaj, and iht marks of forgery (hewn. lb. 

5. In an a£lion upon the cafe for unfkilfuUy varnifhing fome / 
prints, the defence was, that defendant had recovered in an ajSlion 

for work and labour, in C* B.^ for varnifhing thefe prints, and the 
record in that adiion was tendered as concluGve evidence that the 
varnifhing had been fkilfully done, otherwife he qpght not to have 
recovered. But Lord Kenyan^ C. J, reje£ted the evidence. For 
a record is only evidence of fuch matter in ifTue as appears upon 
it, and evidence cannot be received that any particular matter 
not mentioned in it came in queflion under it. jSiatzenick v. 
Lifffaj, I £/p$ft, Ca. at NL Pru 43. 

(A. b. 64) Regifter Book. wvi^. 




every three months, was not allowed to be read to contradI£l the 
regifter-Book, in which the plaintiff was entered in the fame man* 
ner as a lawful child. Per Probjn aad Xr/^ Juflices* P^ge,lf 
centra. May v. May^ 2 Str» 1073. 

U4 2. The 



896 eminence. 

Aiiff a. The regiftcr of the Navy-office, with proof of the method 

(A. b. 49). there ufed to return all perfona dead, with the mark d. d. ]» fuffi- 

cient evidence of a death. Ex. dem. Whiicomb^ P. 6 'Ann* C. jB. 

BuiLL.N.P. a^o. *. * * 

i»vm.i>i. (A. b. 66) J^entals. 

>iirf. Tier HEN there are old rentals, and bailiffs have admitted mo- 

\k. b. 15), VY npy received by them, they arc evidence of payment by the 
^' ^ ' . tenants, fo as to infer title in the Iciior. Per Lord Hari' 
noifki^ C. Manning v. Lecimere^ i Ati, 453. 



iivyr ly. (A, b. 69) Scals of CouFts, Univerfities, &c. 

^ttsnii, I. jT is not iieceflary to prove the feal of a corporation in the 
(A. b. 30], . 1 £une manner as the feal of an individual, by produciog the 
^' "' witnefs who faw the feal affixed. But whea an inftrumenc har- 
ing a &al affixed to it, purporting to be a corporate feal, is pro- 
duced in evidence, it is iieceflary to prove that it is the feal gt 
the coiporatibn, if there be any doubt about it ; otherwife aoy 
inftrument with a feal to it might be produced in court as an ia- 
ftri^ment felled by the corporation. 

2» In an a(^ion, therefore, brought by a phyEcian for calling 
him a quack, the declaration averred, <* that be had duly taken 
•* the degree of Do£lor of Phyfic," and to fupport the averment 
a diploma under the feal of the unlverfity of St. Andrews in Sett" 
land was produced \ but no proof being given of its bemg tbe 
feal of that body, the^ evidence was held iofufficient by Lord 
' ^ Kenyan at the trial, and afterwards in B. R. upon motion to fet 
afide tl^e nonfuit. Maifis v. Thornton^ 8 Term Rep, B. R. 303. 

!*7'"V *' (^* ^' 7 ^ ) Signet Manual. 

^"HE king's fign- manual may be giveii in evidence bythedc- 
/ ^ fendant on an indi£lment.for returning from tranfportation. 
The condition of it, in the prefent cafe, was his giving ficuritj 
to the fatisfa&ion of the recorder^ to-tranfport him^lf. He ga?e 
the fecurity^ but did not go abroad. , The twelve judges were of 
opinion that as he had complied literally with the condition, he 
cannot be indifted for returning from tranlportation, unlefs the 
king had revoked his grace on account of the fraud. Ren v* if* 
MUlir^ 2 Btqckft. Rep. 797. Leach^ Cro. Law Caf. 69. S. Ct 



(A« b. 72] Stamps. 



ap7 




pi. 9. i*fi/?.(A.i>. 76J,pi.i5, 

2. On an indictment for forgine a bill of exchange, it oecil- 
jiot be ftampfd before it is received in evidence, purfuant to 
23 G. 3. r. 49. refolved by the twelve judges, on a cafe referved* 
Rex v. Hawkfwoed^ 2 T»rm 'Rep. B. JR. 606. n* S. C Leaeh, Cfp^ 
Law Cqf. 221. Rex v. Join Lee, tt. 222. {n.a). S»F. on the- 
authority of this cafe. 

3. A deed is good evidence, if ftampcd when produced at the 
trial, though not (lamped when executed, or when firft produc^d»- 
Rex V. Bijhop ofCheJlery Sir. 624* x 

4. But anneilin|[ another piece of parchment with a ftamp 
upon it will not doj the ftamp muft be on the parohment 
itfcif, and to obtaih this the penalty muft be p^id. Re^c v. Rteh, 
&r. 716. JLord Raym. 1445. 

5. A bond, in the condition whereof a mortgage demife is co&« 
tained, need not have two damps. Barnee^ 403. 

5. A writing without ftamps, being an agreement (^< i&i/ A* ^**tnowic 
*' and partners Jhall work mines in B.'/ ground^ and B* to have a ^"q 
** proportion^ and he alfo partner for an eighth") and neither a lea(b c. 58,^ ' 
nor an affipnment, may be given in evidence in trefpais brought 
by A. agatnft a ftranger. Harker v. Birckkeck, 3 Burr^ 155^* 

7. A written agreement in thcfe words: *^^. doth let and ^ftwickeT. 
" fell to B. for tl^ term of three years,*' cannot be given in evi- r^VbTr? 
dence without a ftamp. For though a parol leafe for three years 735.' 

is good, yet if a man through caution will reduce it into writing, 
he muft pay for the ftamp. Projjfor v. PhiSpSy Hereford Sum. jfjl 
1765, cor. Pirrott, B. L. N. P. 269. 

8. Articles of agreement under feal cannot be given in evi- 'o Allan ▼• 
dcnce, unlefs ftamped with a deed ftamp, although they arc M^jd^m 
ftamped with an agreement ftamp, which is of the feme value, ao*. 1791/ 
but differently formed. Held in B. R. after confideration of the ^«** '« *»*^ 
cafe of Legge v. Tyie, B. R. Ea/f. 30 G. 3. where the fame point ^^*|^,, 
vrat faid to have been ruled differently. Rokinfon y. Drjkorough^ Gould, J. 
6Term Rep. B. R. 317. 

9^ A promiflbry note written upon a ftamp of greater value 
than that tequired by the ftamp aAs cannot be received in evi- 
dence, though the ftamp is applicable to the fame kind of inftru* 
mcQt,^ i. e would have been proper for a note given for a ^rger 
fum. Farr v. Price, Eaji. Rep. 55. 

10. But a copy of a newfpaper may be read in evidence in an 
information for a Hbel, though not ftamped \ for the ftatute only ^ 
fubjeds the publiQier to a penalty, and does not declare, like thofe 
which relate to deeds and agreements, that they fliall not be read 
ia evidence till ftamped. Ri^; y. Ptarce^ Peake^s Ni. Pri. Ca. JS* 
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f%vm. 1%%. ^A* b. 73) Things done or fworn at another Trial. 

8«/^. (A.k.76.) 

t. 'THE po/lea is good evidence that a trial wai had between tbe 
^ fame parties, fo as to introduce an account of what a wOr 
nefs fwore at that trial, who is fince dead. Pittm ▼• WaUer^ Surrej 
Jtjtzei, 5 G. 3* Per Pratt ^ C J. 1 Sir. 162. Rck t. Minm^ 
JET. X. K. P. 243. 

«• The poftes 10 a feimer adipn produced by the aflbciate, is 
fufficient to prove that fuch a£lion was tried and refenedi as al- 
ledged in the dedaration of tbe (ecood. Fijbtr t« KiuhingmMi 
Barnes^ 449. 

3. If a man has fworn at one trial different from what he bat 
fworn ' at aootheri this is good evidence to his difciredit. BulL L 
N. P. 043. 

4. A witnefs was fworn in a trial at bar in C B. between the 
fame parties tm the fame iflue, and he was fubpoenaed by die 4e* 
Itndant lo appear at a fecood trial in K. B. and his charges girca 
hknt but he not appearing, perfons were admitted to fw$ar what 
he fwore in C.B.^ for the court faid they y^uld prefume he was 
kept away by the plaintiflF's praAioe. Gnen v. Gatfwick^Mid, 
24 Car. 2. Bull. L. N. P. 343. / 

j§at^ 5* In courts of law, the^ evidence which a witnefs ga?e on a 

(A-^^- V)t former trial may be ufed on a fubfiequent one» if he die in the io* 
terim } as I remember' was agreed on all hands ia a trial at bar in 
the inftancc of Lord Palwier/hm, Bat as the perfion who wiflied to 
giv^ Lord Palm€rJM% cvidenoe could not undertake to gif e his 
words, but merely to fwear to the efieA of them, he was rejeded* 
Pjtr Lord Ktnjm^ C J« arguendo^ Rex v. JolKfft, 4 Term Rf^ 
B. R^ 190. 

(A. b. 74) Terriers. 

It A N old terrier or furvey of a inanor, whether ecclefiaftical, or 
*^ temporal, may be given in evidence, for there can be no 
other way of afcertaming the old tenures or boundaries. M* 
L. N. P. 248. 

2. A terrier of glebe is not evidence for the parfon unle& Ggnc<l 
by the churchwardens as well as the parfon ; nor then oeitheri if 
they be of his nomination i and though it be figned by thcoii yc( 
it feems to deferve very little credit, unlefs it be like wife figoc^ 
by the fubiUnrial inhabitants ; but in all cafes it is ftrong etidenco 
againft tbe parfon. Jt. , 

'*^"''3<' (A. b. 75) Transfer Books of a Company, 
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(A.b.x6)y 




Pri. Caf, 30 



Ctitience. 299 

(A. b, 76) Verdift. tyv^nng. 

I- PRODUCING the pofiea is no evidence of the rerdlft, with- ^^g^,^ 

^ out a copy of the final judgment: for it may be the judg, (A.b.7j), 
ment was arreftedi or a new trial granted. Per Pratt, C. J. f^' 
Pitton V. Walttr, Surrey AJJiz, 5 G. X. X Sir* 1 62. Montgomery (t i*v»i, 
y. Chrie, Bull, L. N. P. 234. ^ v v • .^,r 

2» If a verdi£t he offered in evidencei it ought to be proved by 
an exemplification of the verdiA, and judgment upon it. Hard. 
118, W^. 

3. But it is otherwife in the cafe of an iflue out of Chancery, 
becaufe it is not ufual to enter up judgment in fuch cafCi and thq 
decree of the courMs equally proof that the verdift (lands in force. 
Montgomery y. Clarle, Bull. L. N. P. 234. See alfo Hopkins v. 
Sir 71 JoneSf i Barnard. B. R. 243* Garland t. Scoones, 2 E/pinn 
Ni. Pri. Oif, 648. 

4. And in debt on bond for 200 A Plea r. of non eftfaBum. 
2. A fet-off. To prove the fet-off, the record of a verdift for 
245 /. in an adlion where the prcfent plaintiff was defendant and 
the prefent defendant plaintiff was produced^ and the pofiea waa 
fo indorfed. It was obje£ted» that the poftea was not fufficient 
evidence, but that the judgment ought to be proved : but ruled by 
Lord Kenywy that the mere produQion of the poftea was fufficient 
CO cftablifli Che demand to the extent of the fum indorfed, as the 
verdid in the caufe ; and defendant had a verdiQ. Garland r. 
Scoones, 2 Efpin. Ni. Pri. Caf. 648: 

5* A verdid^ taken in eom. Salop, concenfing lands in Wales be- 
fore 27 H. 8* c. 26. which united Wales to England, may be read 
in evidence, for it is not void but voidable. ' Leighton v. Leighton, 
Trial at Bar, Eaft. 6 G. U &r. 308. 

6.^ A vcrdi£^ for him in remainder (hall be evidence for a fubfc-* 

SAcnt remaiuder-man in the fame deed ; for though he does not 
. aim under him for whom the verdift was, yet he claims by the 
fame deed. 1 Ld. Raym. 730. . 

7. If a verdiA be had on tte fame point and between the fame 
parties, it may be given in evidence, though the trial were not had 
for the fame lands. Shtmvin v. Clarges, Bull. L. h. P. 232. 

8. One M. having arreded one L. for a debt, L. filed a bill in 
the Exchequer againft M. for an injun£lion and account, charging 
M* with' being his partner. The court dirC'Sbed an iflue to try 
whether they had been partners at any and what time, and the ver« 
A\6t found the partner(hip for a fpecified time. In affumpfit for 
goods fold and delivered, charging M. and X. as partners, the 
record of thi| verdi£k was o({ered in evidence to prove the part- 
noibip at the time when the goods were furni(hed,being within^the 
time found thereby, and held /erLord Kenyon^ C.J. to "be admiflible 
;uid concluliYe evidence of the fa£l, though the plaintiff in the 
preiimt a^on had toot been % part j to it $ for it it not properly 
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3DO (!Bt)iDence. 

ns inter alios oBa^ both defendants being parties to the record in 
that fuit, and it being open to M, on that iffue to rebut the idea 
of pnrtnerfhip by fvaxy evidence he could offer. Whately v. Mtfh 
lam W Levyy 2 EJ^in. Ni. Pri. Caf 60S. 

9* The exception of a verdiA being res inter alios aila is not 
allowed in cafe of cuftoms or tolls. City of London ?. Clarht, 
Carth. 181. 

ro. In an iflue whether a churchwarden ought to be ele£ted 
by a fe]e£k veftry, a vercli£l in an aflion againft the officii! for 
9 falfe return to a mandamus brought to try the fame right be« 
tween other parties was held by Lord Kenyon^ C. J. to be admifii* 
ble evidence; and fo alfo the copy of a judgment on a feigned ilTue 
to try the fanae queftion between diftinft perfons. Berry li al v. 
Banner £5* al., Peake's Ni. Pri. Caf. 156.. 

11. A verdi£k with the evidence given in an aQion brought by 
the carrier for goods delivered to him to be carried, (hall be glrea 
in evidence in an a£iion brought by the owner againft the carrier 
for the fame goods^ for it is a ftrong proof againft him that be 
had the plaintiflF's goods % and iu cafe the witnefs be dead, or 
easpnot be founds it \% the beft evidence that can be had, for it 
amounts to a confefBon in a court of record. Per Holt, 14 If* ]• 
at GuUdhally BulU L. N. P. 243. 

12. Trefpafs for fifhiog in the plaintiff's fifliery brought againft 
j^. the fetvant of J?., who claimed a right of Eftiing there. Ver- 
diCi and judgn;ient for the plaintiff*. Plaintiff' then brings debt for 
the penalty under S ^« 3* ^* i- 5 3t againft C another of the fervains 
c{B., who was the real defq^d^it in both caufes, this fecoud tref' 
pafs being committed by his command, in order to try the right 
again. The record of the verdi£l and judgment againft ^- is admlf- 
fible evidence to fliew the plaintiff's exclufive right to the fiftcry 
in this a£^ion againft C, but it is not concludve. KinnerJUj r. 
lyUliam 'Orpe^ Dcugl. 499. 

13. Though a conviction in a court of criminal jurifdi&ion be 
Gonclufive evidence of the fa£b, if it afterwards come collaterally 
io controverfy, yet. an acquittal in fuch court is uo proof of the 
reverfe. Thus if the father be couvi£led on an indi£tmcnt for 
having two wiveS) this would be conclufive evidence in ejeflment 
where thevalidity of the fecond marKJage was in difputc. But an 
acquittal would not prevent the party from giving evidence of the 
i^rmer marriage, (o as to bar the; iffue of the fecund \ for an ac- 
quittal afc^rtains no iz(k. Bull, L. N. P. Z45. 

14. In an indi£i|nent againft the parifh of I/Ungton for cot re- 
pairing a road, Xord Kenyoti held a copy of a record of a previous 
c.onvi£Lion for not repairing it, wheq no; impeached for fraud, to 
be conclufive evidence of their being bound to repair. He added 
—I admit, that had there been an acquittal the rccoyd would not 
have been evidence for the parifti of J/littgtonj bj?caufe other parlies 
might have indi£ted them who could not be bound by the re- 
cord. There are many cafes where a record is evidence agair)(i a 
perfun, though it is not fo Tor him. Re9s V. InffoHtanls oj Su 

Poficras^ Pcake*s Ni. Pri. Caf.tf^. 

15. An 



15. An indlftmcnt for perjury ftatcd; ^^ that iflue was joined 

** in t certain caufe wherein ■ was plaintiff, and defcnd- 

** ant, which 5 flue came on to be tried, faff, before a jury, faff. 
** and was afterwards referred, Uc. that defendant committed 
«* wilful and corrupt perjury," ^c. The nifi prius record was 
produced, which ftated the liTue joined, and the award of the jury 
procefs, but there was no poftea indorfed, of the caufe having been 
referred. But parol evidence of the officer was offered to prove 
that the caufe came on to be tried, and the rule of court to prove 
the reference, and it was contended that this was the be(l evi- 
dence, for the jurv having given no verdift, there w^s nothing to 
indorfe on the pojfea. But it was objeded for the defendant, that 
whether a trial was had or not, could only appear by the record, 
f. r. by the inc^orfement of the pojleai and notwithftanding the re- 
ference the pojlea ought to be indorfed : that the jury was fworn, 
and either that a juror was withdrawn or a verdi£l taken for the 
p^intiff, fubje£l to a reference. Lord Kenyon^ C, J. was of opinion 
tliatf the proceedings mud be proved by the record, and not by 
parol evidence, but thought at firft that it might be then indorfed 
in coart by the officer : but afterwards changed his opinion, fince 
when indorfed it could not be given in evidence in another caufe 
without being (tamped, though it was not ufual to (lamp it on 
making it up. The defendant was acquitted. Rex v. Hammond 
Page^ 2 Efpin, Ni. Pru Caf. 649. «• 

(B, b) What Things may #be given in Evidence. '*v^">n^» 

Variance in Time or Place. 

1. •T'ROVER for a mare. The evidence of converfion was a Ante^ 

^ demand and refufiil on the 2d of May, It was objected, C^- •)• 
that It appeared on the mfi pr'ms roll that the bill was (iled of ''*A(^**>> 
Eafier term^ and there being no fpeciai memorandum, u muft refer 
to the firft day, which being in the beginning of April was long 
before the demand and rcfufal. The writ may be given in cvi- ^1^« John- 
lience to prove the fuit Commenced fubfequent to the rcfufal. ^on^Saiidi, 
Morris v. Pugh Iff of. 2 Burr. 1241. ' • Burr. 950. 

2. In an a^ton on the cafe for negligence, proof that the de- 
fendant's boat ran down the plaintiff's ** in the half-way reach 
<< in the Thames," will fupport an allegation in the declaration 
that the boat was run do^un iff tie Thames near the talf-tuay reach^ 
bccauCe the place is immaterial. Dretury v. Twifsj 4 Term Rep* 

B.R.ss^' 

3.* Secus, where the place ismaterial^ as where a juftification is 

locaU Ik> 

4* So where an a£lion on the cafe was brought upon an agree* 
mepff that defendant would procure plaintiff a booth at the horfe- 
Tzcc on Barnet common, and the declaration alleged Bamet com* 
sum to t>e in Middlejhc, whereas it was in Hertford^ it was holden 

to 



^ to be {urplufage, it being immtteriil to tbe afrrecment in wliicb 
cobnty the common lay. Prit]^ v. Gray, 1 Term Rep. ]S. R, 561. 
^ 5. But in an aQion for a maficiout proft cution, the day'of the 
former trials though alleged in the declaration under a videlicdf 
mud agree with that dated in the rlicord produced in evidence to 
fupport it, for the day is material. Pope ?• Pt^er, 4 Term Rgp> 
B. R. 590* 

6. Action in the cafe for raifing the foot-path on each fide of 
the plaiptifF's houfe, whereby the water w^s colleQed in front of 
it. Declaration ftatcd, that plaintiff was poflefledof a'mefltiageat 
Sheernefs in the county of Kent, At the trial it was proved that 
the houfe was'iituate in the parish of Minfler^ which is contiguous 
to Sheerfiefs : t4iat Sheermfs is extra-parochial, hut that both places 
ufually ^o by the name of Sheerneft* VerdiA for the phintiff, 
which C. B. refufcd to fet afide on the ground of a variance be- 
tween the evidence and the declaration ; for as the houfe was not 
ftated to be in the parifh of Sheernefs^ it is well enough, fioce it 
appeared I CO be within the diftrifl oiSbeernefs. Burridgex. Jiia, 
\PutL t^ Bof. 225. 

»^^»>39- (C b) Proof. Good or not, though it- comes not 

^^T^^ fully up to the Suggcffion* 

« 

I. A C riON for a falfc return to a manJamus to fwear thcphlfi- 
^ tiff into the office of churchwarden. The plaintiff fet oot, 
that he was ele£^ed^ and prefented himfelf to be fworn, bat m 
ftfufcd, and mnfuit cUBus returned. Lord Rajmtmi, C J« hck). 
that he need not prove the prefenting himfelf to be fworoi beanfe 
k is but a circumdance, and not to the point of truth or fallitf of 
the return. Batfon (:f al. v. Sajer^ 2 Str. 728. 

2. In a declaration ih prohibition to tiy the- right of elefiio; 
church w?jHens, it was dated, << that from time immemorial there 

' «« had been a fclcft veftry compofed of a certain number of felefl 

« pcrfons." " It was held by Lord Kenym, C. J. that it was lo- 

' cumbent on the party making that averment to prove that die 

vedry has confided of a precife definite number* Berrj deL ri 

, Banner if jA, Peate*s Ni. Pri. Caf, 156. 

3. Debt on 2 O. 2. r. 24'/ 7* for bribery at an eleftion fa 
^ members to parliament. The declaration charged, that Mr ^ 
"" and Lord E. had declared tbemJehAs candidates / and wbilfi thej «*'» 

candidates, that the deftndant bribed one W'. ^ho tad a rigltj» 
votCf to vote for thtm by name. The evidence was, that the bnbe 
-was given or offered for him to vote for Mr. JL. and Hi frit^ 
not naming Lord E. On a motion for a new trial| the a)urtot 
K. B. were of opinion, r. That the plaintiff* need not give eviJeiKe 
to flicw that the perfon bribed had a right to vote; for them*f> 
who has given money for the vote fliall not be admitted to 6f ^ 
was no vote, efpecially as in this cafe the pcrfon aAuallfdid ^ 



a. It need not' appear by evidence that Lord E. was then a candt* 
date* 3. The evidence is fufficient, if it prove a bribe offered .to 
vote for Mr.X* and his friend ; for Mr. L. was a candidate, and tf 
bribing to vote for one be proved, it is fufficient. Ccmbe V4 PiU, 
3 Burr. 1586. 

4* In covenant which runs with the land, evidence that 
the tfefcndant is in as heir, will fupport a declaration charging 
him ^s aflignee. Derifeley v. CuJimKe^ 4 Term Rep. B. R. 1^. 

5. In an adton for penalties on the poft*horfe a&i if the oiKnce 
charged be the letting and not accounting for divers> to wit, eight j 
horfes^ proof that the defendant let and did not account ioxfive 

will fupi^rt the declaration. Radford qui tarn v. M^Intofb^ 
3 Term Rep. B. R. 632. 

6. lo a penal aAion for exercifing a trade, not havine ferved 
an apprenticefliip, if the declaration ftate that *< he forfeited 40/^ 
*^ for each month/' plaintiff is not oblieed, to prove that he exer* 
cifed the trade all the time laid in the declaration \ but (hall re- 
cover as many penalties as he can prove months in which he ufed 
it* Powell qui tarn. v« Farmer , Peak/i Ni» Pri. Ca. 57. 

7* In an indiAment on 1 7 6. 3 r. 26. / 7. for taking more 
than 10/. in the roo/. for brokerage, it is not neccflary to prova 
that the defendant took the exa£l fum laid in die indi£lment» 
though it is not laid under a videlicet^ for the quantum of the ex* 
ceCi is immaterial, and the court relied on Rex v. Burden^ 1 Lard 
Raym. 149. Ren v. Gilbam, 6 Term Rep. B. R. 26 ^^ ^ 

8. Upon payment after the day and before bringing the adton, 
it was pleaded to be a payment of the principal, and all intereft 
then due. On evidence it appeared a grofs fum was paid, which 
upon computation did not amount to the full intereft, but it was 
fwom that the plaintiff accepted it in full, and held well enough* 
Price v. Brown^ cor. Raymond^ C. J. 1 Sir. 6gi. 

9« In cafe the i ft count in the declaration ftated that plaintiff 
'.had contradcd with defendant for the purchsi/e of an eftate^ had 
made a depofit, and been at confiderable expence in examining the 
title ; that afterwards it was agreed that the contrafl (hould be at 
an end, and the plaintiff receive back his depofit with intereft 
thereon, and the expences of examining the title, isfc. The plain- 
tiff was nonfuited before Eyre, C. J. not having produced a written 
ContraA in fupport of his declaration, on the ground of its being • 
a contraA for the fale of lands within the ftatute of frauds, 
29 Car. 2. c. 3* / 4- ; and the court of C. B. refufed to fct it 
afide, for the contrail itfelf muft be (hewn before it can be 
proved to have been abandoned. Walker v. CoftfiatU, i PulL tf 
£of. 306. 



504 Cbft)ence» 

iiVm. u^ i^p. b) What Evidence the Parties thay enforce each 
(u ^r* other or Strangers to produce ; as Court RoIIs^ 

Books of Account, Church Books, tffc. 

1. 'A CCESS was granted to the books of the commifEoners for 

^^ dating and determining the debts of the army, at the 

prayer of the defendanti being an officer's widow. Mwodj ▼• 

* Thurjion^ i Sir* 304. 

ifeaa «. 2» On a motion that the m^yor who preCded at the elefilon 

^^^> might prodace the original poll-book at the trial, it was denied ; 

*^***' for, ptr cur. — ^We never order the original to be produced iriiere 

Ihe copy is evidence, witbotit fome particular fouodation, as an 

affidavit pf erafure or the like. Brocas ▼• the Mofor andJUdemun 

rftbi City ofL^ndm^ i S/r. 307. 

3* In an a^^ion for a wager refpc&ing the amount of certain 
branches of the revemie, the officers are not bound to produce the 
revenue books. Prr Lord Mansfield^ C. J. and AJhburfl^ J. 
^ per cur* in AtherfM v. Beari^ 2 Term Rep. B. R- 616. 

4. In an adiion for trefpafs and falfe imprifonment againft the 
defendant as governor of a fadtory in the Eafi Indies. Raynotidf 
C. J. faid he would not oblige the Eoft India Company to produce 
itheir book of letters in evidence for the defendant Shelling v. 
Farmer^ lStr.646. 

. 5. So a rule refufed to infpeft their private books relating to the 
appointment of their fervants. Murray v. Thernbill^ 2 Str. 717. 

6. In an a&ion againft a poftmafter for intermeddling at elcc* 
tions, the court denied a motion to infpe£l the poft-office books, 
and take a copy of his deputation. Crew qui tarn v. Saunders, 
2 Str. 1005. 

7. If there be a rule nifi for an information quo vktrranto^ the 
court will make a rule for defendant to iofpeft charter and corpo- 
ration books. Rex v. Holltfter^ P. 9 G. 2. B. R. temp. H* 245. 

^« An information in nature of a quo warranto to (hew by what 
authority the defendant claimed to hold a court lectin the borough 
t)f Wigan being moved for, the defendant obtained a rule to in^ 
fpe£t the books of the corporation who were the prpfecutors. But 
upon fpecial motion it was afterwards dlfcharged, this being a 
matter of a private claim between the defendant and the corpora- 
tion. 'Rexv.Dr.Bridgeman^ 2 Str. 1203. 

9* A'ftranger afiedied by a bye*law of a company has a right 
to infpeA their books and take copies. Brewers] Cov^ny 'H.Ben* 
fon, Barnes^ 236. 

ID. Defendant, lord' of a manor^ who infifts on a modus^ Is hot 
obliged to produce the court rolls to (hew what proportions of it 
are paid by the other defendant's tenants of the manor. Bi/bcp ^ 
Herefird y, Duke cf Bridgewater, Bunb. 26g^^ 

\ ii.Tlie 



t f . The tenant of a manor has a right to infpeA the court rolls, But a firee« 
but be cannot have a rule for it without affidavit that he has ap- ^ g^PJ^t 
plicil and been refufed* Roe v, jty/mar, Bbrnei, 236. Rex v. right onicA 
Shelley^ 3 Term Rep. B» Rk 141, fome canfe 

hdependifif 
in wbicb his tneftreili are mvbltei. Rex t. AIlgood» 7 Term Ktp, B. R. 746. 

1 2* A£lion between two freehold tenants of a manor, with a 
prefcriptive right to common fet up by the defendant) he fliall have 
leave to infpe£l the court rolls of this freehold manor, as to the ' 
ttfage and cuftom of common right. Hchfon v. Farker^ Barnes^ 237. 

13* So in an aAion againft a freehold tenant for an amerce** 
ment, he (hall infped fucb entries in the court book as relate to 
amercements. Baldnvyn v. Tudge^ Barnes^ 237. 

14. The lord of the manor brings ejedment for lands, claiming 
them as copyholds The defendant is a freeholder of the manor^ 
and claims them as freehold. The*court will not grant him a rule 

to infpeft the court rdUs of the manor; for the plaintiff is hot Cited /«f 
obliged to aflift the defendant t6 make out his title. Smith v. "^^^h 
Davis, B. k. 1 mif. 104. Talbot V. Villebois, Mich. 23 G. 3. S. P. ITr" 5?* 

15. On an information againit the defendants for a mifde* 
meanor in faking monev on granting licences to alehoufe keepers 
in J^fwicbt the court renifed the profecutor a rule to infpe& the 
books of the corporation* Rex v. Cornelius ii aL 2 Str. l2io. 

1 6. An information being filed by the Attomey*<yeneral againft 
the Vice-Chancellor of Oxford for a miCdemeanor in his office as 
Vice'Chancellor and ajufiice of peace rftbe Univerjiij^ the court will 
not grant a rule for a perfon on behalf of the crown to take a ooff 
of thofe ftatutes of the Univerfityi whereby it would appear what 
the dutv of the Vice-Chancellor was. Rex v. Dr, Parnell, Viet^ 
CAancefUr of Oxford, I Wtlf^ig. 1 BlachJl.Rep. 37. 

17. So, a rule to compel a corporation to furnilh evidence from 
their books, which was neceflary to convi£l the defendant ^n an 
infonnation for bribery was denied. Rex v. Hejdon, i Blackft* . [ 

Rep.'isu ;; 

18. So on an information againft overfeers for making an ille* 
gal rate, infpe&ion of the parifh books and papers will not be 
granted. Rex v. Lee, Mich. 17 G. 2. ii^. 

15^ After the fire of London, power was given to the city to fet ' 
out the public markets, which was done in an accurate manner^ 
and entered on their books. Ii an eje£kment brought by a leflee 
of one of the markets, wherein the boundaries were in qneftion^ 
the court granted a rule to the plaintiff to infpcA the books, and , 

take copies. Warrener v. Giles, 2 5/r. 054. 

20. The feffions books are public books, which every one 
has a right to fee. Herbert v. AJbburner, B. R. 1 W^itf. 297. 

21. In an a£Uon between a Smitbjleld fi£ior and a graziery 
the defendant obtained a rule for the plaintiff to (hew caufe why 
he fliottld' not produce at the trial the ftveral books wherein he 
enters the accounts of beafts fold and money received on the 
defendant's account. No cgufe being (hewn it was made abfo« 
lute in Goater v. Nunneley, a 5/r. 1 130. 

Vox. IV. X 22. Oa 



22. On a itturn to z mandamus to admit a perfoti into i con* 
pany, it appeared to be a queftioii» Whether the mafter be fcmd 
had been admitted to hia freedom in the corporation at large ? 
The court granted a rule to infpc^ the corporation book, whcKin 
ad millions of freemen were entered i faying that erery member 
of the corporation had as fuch, a right to look into the boob 
for any matter that concerned himfelf, thovgh it was in a dlf. 
pute with others* Rex t. Tie Fratemiiy ^f Hofimen in Newajli 
upon TyMf 2 Sir. 1223. 

23. In an a£lion brought by a prebendary againft his deao 
for part of tht profits of his prebend, it was ruled that he night 
infpe£l the cbarters^ ftatutes* injundions, and a£U of chapter* 
Dr. Toung and Dr. Lynek, I Blackfi. R^. 2J. 

. * 24. On an iflue to try a modu/, the plaintiff may be ordered to 

produce the books of former re&ors, if they have been prodsced 
•t the bearing. Bennet r» Treppas, Bunt. 143. 

25. In trefpafs for falfe imprifonment, the plaintiff haTinghrea 
fued in the court of confcience in London and taken in eaecution, 
now obtained a rule to infpe£t the book of the proceedings fo iar 
as related to the futt agaiaft himfelf only. H^UJia ? . Rs^er: 
U aL 2 Sir. 1 242. 

. 26. Plaintiff tn trcfptfii for a dtftrefs taken fora fine fet by thelki- 
tenancy of London^ (hall have leate to tnfpe£k their books, tad take 
copies. But the commiiiioiiers (hall not be compeUed to anend with 
thebooks. Edwards y^Fefey^ TWiv. 8G.2. B.R.ttmp.HariwAil 

27. ^n ekAor who is an officer in the poft«^office, and fuedoB 
91 Ann. has a right to infpeA corpocation books -whore the fivc' 
men's names are inroUed, and to take copies. Richards qm toa 
ir» Pattinfon^ Barnes^ 235* 

28. Defeodant holder oT (takes at an horfe race flaall gin pb!"- 
tiff a copy of the racing articles, at the latter's expesce. Gractwd 
¥•— , BarneSf 429» 

fi vin. 29. The court will order a juftice of peace to gi^ a copy of 

»K 'es.^^^' the information, and to produce the original at the trial of as 

aAion for falfe imprifonmctit againft the informer ; and alfo the 

conftable to produce the original warrant. Wekb- v. Rkherii^ 

Barnes^ 4($8. 

30* The court will not make a rule to infped the books A 
% company plaintiff^ M ic is not a public companyi but dtfendn^ 
may give notice to have them produced at the trial. Ciarit^Ui 
Ukrporation v. W$odcraft^ Trin. 8 Geo. 2. B. R. temp, Hardno. \V^* 

31. The books of a company not a corporation oortratet^^ 
a party, (hall not be infped«d. Smith v. Huggins, Barmif 13^ 

32. Plaintiff in trefpafs brought for tolls taketi of him bsi do 
right to MpcSt the books of the corporation whofe femot took 
tM tolL Hodges V. AiiiSf 3 JTilf. 398^ 

33. The cafe of Hodges v. jbkis feems to have been orerwW 
in Mayor of Lynn v. Denton^ i Term Rep, 689. Corperetm $f 
Barnftapb r. Latbey^ 3 Term Rep. 303. Mayor He, of i^^*' * 
V. Mayor, ii€. of Lynn^ I H. Biackfi. 4 1 1 . See alio Ktx v. M, 

3 Tirm Rep. B. R. 5 79. 

, 54. B^t 



^4* But ill ah a£lion by the corporation of Southampton againit 
the defendau)t, who was ilot a member of it^ for tollsi the court 
of B, R* upon confidenition of all the cafes and the pra£lice in 
equity, over-ruled thefe cafesi and denied the defendant a rule 
to infpeA all the corporation^booics, papers, writings, and orders 
of council, touching the matter in queftion, and take copies 
thereof, paying a ft^eafonable funt for the fame, and confirmed 
the authonty of Hodges v. Atkij. Mayor ^ ^c, of Southampton v. 
Graves^ 8 lerm Rep^ jB. R. 590. 

35. A lefiee of the dean And chapter of Canterbury^ defendant 
in cjeQment at the- fait •f their truftee, (hall not hive liberty 
to infpecl their books. Ord v. Stubbs^ Andr. 47. 

36. The court will not grant a certiorari to remore the Iand« ^ 
tax afleflmenti On account of the many inconveniences to the 
public which woUld attend it. But that there may not be a 
failure of jufticet if an application be made for an information 
againft the commiflioners of the land-tax, they will admit an 
attefled c^ of the afletfment, inftead of the originaL Rex v« 
King fsf ^i Z Term kep^ B. R. 234. 

Penal Statutes* »»V'"''5g» 

t. A N iodicWent for eietcifine the tradb of a tanner need not 
-^^ fet forth the negative of thofe exemptions contained in 

I yac. li r. 22. for thefe exceptions are to be taken advantage o£ - 

ia evidmoe upon not guilty* Rex v. Pemberton^ i Blackfi. Rep. 230. 
2« But the defendant cannot under this plea avail hinifelf of 

any jsiatter that goes to the jurifdiflion of the court4 Shipman qui 

tarn T. Hatlkfif 4 Tetm R^. B* R* 109. 
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{L b) Endence* What may be given ta Evidence 

in Mitigation of Damages. 

t . A CTtON for vHMtdti and not guilty pleaded. Let, C. J. refufed P^. 

^ to permit proof of the words being true to be given in miti- C^- ^' '^ 
gadoa of damages; fiiytngt it was a determination of a large majo- 
rity of the judges that it mud be pleaded, whereby the plaintiff 
maiy be picpared to defend himfelf. Undemvood v. Parks, 2 Str. 
laoo. Smith r. Richard^ Barnes, 195. S. P. By the twelve 
judges, where the words amount to treafon or felony. 

2. Trefpafs and imprifonment againft the deputy governor, for 
fads done tn the Ea/l ImSes. Defendant, on not guU^^, gave in evi- 
ictice a r^afe given by the plaintiff to the Ea/l India Cotnpany in 
purfiiance of an award, whereby reciting he had fuftained fcveral 
injuries by thecompany's agents, particularly the deputy governor^ 
they award htm 1000/., and order him to give a general relcafe. < 
Defendant being no party to the releafe could not plead it, buc 
Eyre^ C. J. allowed him so give it in /evidence in mitigation of 
damages. Sbetheig v. Farmer,, i Str^ 646* 

^L, b) Evidence. Repugnant to the Iffue. « vin. i6o. 

Xa 
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MVTn. 163. (0,b. i) Evidence. What may be given 00 Ae 

general Iflfue, upon Not guilty^, 

j^tt,{l.h). I. txrHERE a fpecUI matter may be given in evidencei if it 

^^ happen after the adion brought and before plea pleaded, 

it m&y be taken advantage of on the general ifliie. Bird ?. i^ 

dallf 3 Burr. 1344. Sullivan x.Mountague^ DmgL 107. 

Amit^ 2* Trefpafs for feizing plaintiff's yeffel as a fmuggler. A cer- 

(A. b. 16}, tificate under 4 G. 3. that there was probable caufe 01 feizore, wai 

^^ granted by the Admiralty court, (who had pronounced tbttbe 

veflel was not a fmuggleri) after the a^on brought and plea d^ 

livered, but before it was put upon the record* it may be given in 

evidence under thegcneral iflue. Sullivan v.Mountaguif Dwg. 10;. 

i>vin.i6s> (O. b. 6) Falfe Imprifonment by Peace Officers. 

P^. < * np R^P^AJSS and falfe imprifonment againft a juftice of peace, 

(T. b. 6}> ^ who having convified the plaintiff for deftroyiog game, 

^^ ** fent him immediately to Bridewell^ without attempting to levy the 

penalty on his goods. It wais agreed, that in a^iions of this kind 
brought againft juftices of the peace, they are obliged to fliew the 
regularity of their conviQions ; and the informations bud before 
them upon which their convidions are grounded, muft be pro- 
duced and proved. Hill v. SaUman, cor, Raymond, C* J. i S/r.210. 

2. Action of falfe imprifonment. Defendant jufttfiestbecom- 
mitment as a magiftrate, in confequence of an information on oath 
that the plaintiff had tampered with an officer in the Tower to 
deliver it up to him when the king (hould be feized, f^c. Rep^ 
cation de injuria fui propria^ &c. The plaintiff cannot give ifi 
evidence a tender and refufal to bail, but Ihould have replied it 
fpecially. Sayer x. Earl of Rocbford, 2 BlackJl.'Rep.i\6i. 

3. In trefpafs and falfe imprifonment againft a fheriff 's officer; 
to prove the legality of the arreft, and that it was done unto 
Eichequer procefs grounded on penalties incurred under the lot- 
tery a£l, defendant gave in evidence under the general lAiie the 
writ and the warrant directed to him, which ftated the infonnatioo 
againft the plaintiff in the Exchequer, and the penalty incttntd 
under the a£k« Lord Kenyan, C. J. ruled, that the inibniutios 
upon which the procefs iffued ought to be produceif^ . ffdv^if 
V. Cbarfir, 2 Efpin. Ni. Pri. Caf. 641. 

4. The information when produced was of KL term, 'AG* 3*9 
the warrant was datid the laft day of the preceding ivchadif 
term. P/r Lord Kenyan^ C» J.^^The writ recites a previous is* 
formation on which it is founded : it derives its vaKdiry from iti 
and the defendant was bound to produce it. Here the infbrmacioa 
is fubfequent to the writ, and the procefs tlierefore could not be 
faid to be founded upon it. If he cannot produce an informatios 
prior to the writ, he has failed in proving his |uftificadoni aod 
the plaintiff muft have % Tei:did« (/Connor r. CbarUr^ 2 ^p^ 
Ni.Pri.Ca/. 641. 
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Trefp^fs. Of Goods carried away. i?^Via.is7> 

Y. 'T^RESPASS againft a (heiiff*8 officer for carrying away dU 
^ Tcrs goods, &c. If the a£lioi> be brought by a iiranger, 
the defendant juftifytng under zJUri/acUu muft produce a copy 
of the judgment on which it is grounded. Sfcujf, if the a^on 
had been brought by the perfon againft vAom' the Jleri facias 
iflued. Martyn v. Podger ii al.^ 5 Burr. 7,63 1 • 2 Blaekfi. Rip. 701. 
2. Trefpau for pulling down and carrying away a gate. De*' 
fendant pleads a right of way, and tliat the gate being ere£ied 
acrofs the fame, he took it down and depoficed it in a convenie^it 
place for the ufe of the plaintiff. Replication of a fubfeqiibnt 
conrerfion and iffue thereupon. Proof that the defendant put the 
gatt upon his own premifes, from whence plaintiff might have 
takpi it if be had pleafed, does not fuftain the replication, for he 
does not prove a trefpafii which is not covered by tl^e plea^' 
HoughtM r. Butler ii oL, 4 Term Rip. B. R. 364. 

(O.b. 12) Trefpafs. '*vi"-»«y, 

htepefl, (R. b. i^}r 

(O.b. 14) Trover. !iIl!Jl5* 

^r* ROVER by S. for a (hip. To prove property he produced 
^ an original regifter, by which it appeared the (hip belonged Is 
one 7*., and there was an indorfement of an affignment to 5. fub« ^ 

fcribed by two witneffes, but which could not be proved on account 
of their abfence* It was propofed therefore to prove poffeffion, re- 
pairs, &fr. and rely upon the poffcffory title. But Lord JCekyoft, 
C. J^ ruled, that parol evidence of the plaintiflTs title was inadmifr 
fiblci for having opened his cafe and attempted to go into evidence 
of property, through the medium of written evidence, which had in 
fa& in fome meafure proved a title out of him, he (hbuld not be per- 
mitted to recur to parol tedimony to eftablifh his title. And though 
it was true, that if a written inftrument was produced the whole 
fhould be taken together^ yet here the written evidence was de« 
fjpflive, for the original regifter and the aflignmcnt were diftin£t 
inftrumcnts, and the former proving a title out of the plaintiff, the 
latter muft be formally proved in order to veft one in him. The 
p4aintiff therefore was nonfuited. Sherriff\. CaJell, 2 Efpin. NL 
P'ri. Ca/.6l^. 

(O. b. 1 7) Writ of Right. jjvin^. 

THE court feemed to he of opinion that every thing may be 
* given in evi4ence upon the mife joined upon the mere right, 
except collateral irarrantyf Tj^ffen v. Clarke, 3 Wilf^ig. 
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T»viii.i7T. (p, b. a) Paroa and Feme, 

IN trrlpafs for mefint profits againft hufband and wUpi a judff^ 
meftt of eje£l^ent rccorercd againft the wife alone, who lived 
spdrt froai her huiband and had a fepnr^te maintenance, was re-s 
fufed in evidence by R^h, J. at the trial, and afterwards con* 
firmed in jB. jR., for it could not be etidence againft thebu(band, 
who was no party tp the fuit. Denn r* Wl>ft^ V (7x., 7 Term 
Jiif^B. R. 112, 

(P. b. 5) Corporators, 

JUDGMENT of ottftcr againft one corporator is conchifiv^ 
evidence againft another who derives title onde? him, unlrfs it 
Andr "ss ^**^ ^ impcaqhcd as obtained p^frauiem* Rffe r, tie Msyer ef 
Ktxv? ' Torkf 5 Term Rep. B. R. 66^ 
ijumpi 5 Burr. a6oi. ^m«» (A. b. 62). 

i*vui.i74> (P. b. 9) l^andlord aud Tenant, 

IN an a£lion for pfe and occupation, it is not to hfi permitted to 
the tenant to quedion his laitdjor^'s title. And whetc fnch an 
a^ion was brought by an incumbent againft the tenant of glebe 
lands who hafi paid him rent, it was held in £. R. that drfcndaBt 
, cannot give evidence of a (imoniac^i pfe&ntatioa of the plaintiff 
in order tp 3|voi4 his title. . (^ooic y. Loxfey, 5 TVr^n Rep. ^. ii. 4, 
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lavia. 17$. (P. b. 1 9) Mafter and Servant^ 

yirte, 1. I N an indiflment for high trcafon, in confpiring tp fend in- 

C^! ^' *♦)• * tcJIigcncc to the Vxtie^n enemies, a pape ^ found in the poflcU 
fion of W". y. one of the confpirators, containing intelligcDcc 
proved to hive been cplle^iled by ^« ^., another of thepi, aud 
^hich was i-i the hand-writing of a clerk to ^FT. S., is evidence 
>gairift IF. S. ^x v. TT- ^iotiCt 6 Term Rep.'B. R. 5^9. 

2. Buf a paper in. the fame hand-writing not appearing to hare 
finy connedipn with fT. S. is nut, for it did not follow that bcr 
caufe he had employed his clerk to write oqe, t|iaC he ha4 tbtt^ 
fpre ^pploye^ i^im to ^rite (be othqf. Jjb^ 

m 
I 

i^vin_276. (P. b, la) Partners, 

I. I N afufap/fi fo? goo^s fold and delivered under an order of 

* Chancery, it was *eld in 3. R. upon a cafe referved, that 

9^ets done (bbfc^cnt to ^ time pf de^vewl| ^qods on a contra^ 



miy be admitted as evidence to ihew that the goods were delivered 
on a partner(hip account, if it were doubtful at the time of the 
confra£i. But if it clearly appear that no partnerfliip exifted at 
that time, no fubfequent' ad by any perTon who may afterwards 
become a partner, not even an acknowledgment that he is liable^ 
or his accepting a bill of exchange drawn on them as partners for 
the very goods, will n^ake him liable in an aAion for goods fold 
and delivered, though he would in an adion on the bill of ex« * 
change. SavUU v. Rohertfon^ 4 Term Rep, B. R. 700. 

2. In an a&ioo KAaffum^tt for money paid, laid out, and ex« Amu^ 
pended againft one partner, plaintiff after proving defendant a (^' ^* *)* 
partner offered evidence of the admilEon of another partner that 

the money was owing. Lord Kenyon at firft doubted whether, 
though in an a£bion againft feveral partners, the admiffion of one 
was evidence to prove them all liable,* yet that it could be fo when 
one only was fue^. He received the evidence, however, with 
liberty to the defendant to move the court, but the parties agreed 
to a reference. Tbwottes v. Richardfin^ Peake^s NL Pri, Caf. i6* ^ 

3. Upon a count for money had and received by three defend- • 
ants, the plaintiff cannot give in evidence money had and received 

by them, in conjunfkton with a fourth partner who is now dead* 
fitting V. Mure ii al.y 6 Term Rep. B. R. 361. 

4. AQion on a bill of exchange drawn ou behalf of the Ameru SeefA.b.^}, 
can company, of which the defendants were furviving partners, p^ 4» ^^* 
H. was alfo a* defendant, but having pleaded his difcharge under a 
commiffion of bankruptcy, pbintiff had entered a noli prefeqin as 

to htm. The anfwer of H. to a bill filed againft him in Chancery 
by other creditors, H. having, at the time the anfwer was fwonr, 
become a bankrupt, but not having obtained his certificate, was 
received as admiffible evidence againft the odier defendants, not as a 
judicial proceeding, but as a nadeed admiffion which (the partner- 
fliip being eftabKBied) was to bind all the partners : Lord Kenyan 
thought l»owever that if H. had obtained his certificate, and been 
difcharged by it at the time he put in his anfwer, the obje£lion to 
hb evidence would have been formidable ; but at the time he was 
equally liable with the others* Grant r* Jacijin, Bart* ii aim 
PeaUs Ni. Pri. Ca/, 203. 

5* Afumpfit on a bill of exchange by the iadorfees againft the j^f, 
acceptor. The bill was drawn by K. and H. on the defendant, and (^- ^* 3^^ * 
payable to the order of the drawers, who delivered it to plaintiff 
for a valuable confideration, tat H. who delivered the hill forgot $0 
indorfe it, and told R./o. R. and H. afterwards became bankrupt. 
ff. abfCQUde'l, and R. fubfequeatly indorfed the bill. Lord Kenyon^ 
C. J. held, ijlf that this was a good indorfcment by the bankruprs» 
as they bad only a legal efi^te in the bill unattended with any in* 
teteft. 7df That R. was admiffible to give this evidence, though 
JU. had delivered the bili to plaintiff^ for what H. had told R. at 
the time might be given in evidence by him, the zGt of one part* 
ner being t£^ aA of another, and the acknowledgment made by 
A to R» being againft his own intereft. A new trial waa 
moved for isi B. R. oa the ground that R.'$ evidence was inad* 

X 4 wiffible. 
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miffiUet but the eoim difcharged the rule. Smiib ist aJ. r. Picker^ 
My, Pesk/i iVi. Pri. Caf. 50. 

6. In an z€tion for goods fold and delivered againft three part* 
Bers^ one let judgment go by default^ and two of them fet up a 
defence, that the partnerfliip had been diffolred before the goodt 
were furniflied which had been delivered to the third » and that 
ootice of the diflblution of the partnerfliip had been inferted in 
I the L^ttdm Gazette. Lord Kenyon faid, diat alone was not fuffi- 

cienti but that particular notice by letter or meflage fliould be 
ffiven befide to all perfons who had any tranfaftions with the firm. 
Gnvram v. Hcpi li «A Sitt* at JVfftm. Mich. 1792* ' 2 E^. 
Law Ni: Pri. 776. 
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«*Ii!!i!2!- (P. b. 13) Sheriff. 

I. A CnON againft the flieriflF for a falfe return to a writ of>&n 
^^ fa., the IherifF having levied in preference under the writ oC 
another creditor. The defence wasi that the plaintiff's writ was 
fraudulently fued out to cover the goods. Evidence that the ori- 
ginal defendant acknowledged the debt is admiihble to prove its 
real exiftenee. KempUmd v. Macauley, Peakfi Ni. Pri. Caf. 65. 
4Tirm Rep. B. R. 436. S. C. 

2. In an aAion of trefpafs againft the flieriff for the wrongful 
aft of his bailiff, it is not enough to prove bim a general bm^j 
and tbat be badgivm a bond 9/ indemmtf to tbe fieriff as fuch, to- 
gether with proving the copy of the warrant under which he en- 
iercd and feized the plaintiff's goods. But the privity between 
fuch bailiff and the flieriff muft be eftabliflied in the particular 
tranfaAion on the beft evidence : by proving the origipal warrant 
of execution direAed by the flieriff to fuch bailiff, or at leaft by 
proving fuch notice to produce it as will, in cafe of non-produc*' 
tion, let in fecondary evidence of its contents. Drakt v. Sjkeh 
Bart. 7 Term Rep. B. R. 11 3. 

3. But the under*flicriff's confeifion of an efcape was heU 
evidence of the izfk in an adlion againft tbe flieriff. Tab/Uy v. 
DobU, I Ld. Rajm. 190. DreJU v. Sykes, utfupra. 

4* But not (ox the reafon affigned in the report in Lord Ray- 
mqfid, that he had given the flieriff a bond to fave him hannleis; 
but becaufe he is the general fervant of the flieriff, appointed to 
execute his office generally. Per Lord Kenyon, C. J. and Lavh 
rotice, J. Drake v. Sykes, 3. 

;• Debt for an elcape againft the warden of the Fleet. Hea 
of a voluntary return, and fafe keeping fince. Replication, ad* 
mittb| the voluntarv return, but alleging that afterwards, and 
after notice of the elcape, the prifoner efcaped again. Traverfe 
of the allegation by the defendant, and iffue joined thereon. At 
the trial plaintiff proved a notice of an efcape to the defendant, ' 
and a fubfequent efcape s but did not prove any efcape previous 
to the notice. Upon this Eyre, C. J. direded a nonfuit. For the 
firft efcape muft ftill remain the gift of the aAion^ and would he 
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parged or not a8 it (hould turn out he had or had not been 
fafely kept fince his voluntary return after that efcape* Grifitbs 
▼. EjUs^ I ^uU. ist Bofan. 418. (n. a). 

(Q^b. 7) Efcapc. iiVin^ 

Aati^ (P. b. 13)* 

1. iN debt on efcape, the return of non eft invintut on the back 
'^ of the writ is fufficient Evidence againft the (beriflT of the 
delivery of the ca. fa. \ for it is an acknowledgmtnt under hit 
own hands. Blotch v. Archer^ Cawp, 63. ^ 

2. The bailiff's name being indorfed on the writ is fufficient 
evidence that he was authorifed by the fheriff to make the arreft^ 
without proving the warrant. J}. 

3. In an adiion againft the (heriff for the efoape of a prifoner 
on mf/rti procefsy the plaintiff was nonfuited becaufe he could 
not prove any debt againft the prifoner who efcaped* On mo« 
tion to fet afide the nonfuit. the court refufed it on the autho* 
rity of Gunter v. Clapon, % Lev. 85. AUxander v. MacauUj tsf oL 
4TermRfp.B.R.bii» 

(Q^b. 8) Non eftfaaum. «*^^°''»^ 

I. |N debt upon articles, the defendant pleaded mn iflfa8um^ and 
^ at the trial Lety C J. on the authority of Smith v. Carr^ 5 July 
1728, cor. Ptngilfyf C.B. allowed him to give lunacy in evi- 
dence. Tatcs V. BcMf 2 Str. 1 104. 

2. So alfo exceffive drunkennefs at the time of figning the deed* 
Ccli V. RMinSf Bull. L. N. P. 172. 

3. So a woman may give her coverture' in evidence. Zouch'rm 
Parfinsy 3 Burr. 1 805. 

(Qj^b. 1 3) JV5? ungues fon receiver. iivjULl!!* 

IN an afiion of account, a releafe or plene computawt muft be 
pleaded Ipecially, and cannot be given in evidence on ne unquis 
ffcciviTp Per Wilmot, C. J. Godfrey v. Sounder t^ C- B. 3 Wilf 113. 

(Q^b. 18) Plene adminiftravit. ^%v\n.^%s. 

1. rsEBT on bond againft an adminiftrator, and plene adrntni^ F^. 

^ Jlravit pleaded. A covenant in the marriage-fettlement of (T- ^ ''®}* 
the inteftate, whereby he en^ges under a penalty that he by his 
wiU» or hb executors or adnuniftmtors, ihall, within fix months 
after his death, pay lb much out of his perfonal eftate to truftees 
(one of whom was the adminiftrator and defendant in the pre* 
fent a£iion,) to advance the intereft thereof to his wife during 
her life, may be given in evidence on the iffue of a fufficiency of 
aflets. For it is a fpecialty debt by which the affets are bound, and 
for which the adminiftrator has a right to retain. Plumer y^Mar- 
4bant^ /Idminjfirator ff^ (0*r. 3 Bifrr, 1 380, f 

2. Cafe 
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2. Cafe agapnft an ixecutrix for a dinple cbntraQ debt. De- 
fendant pleads four judgments againft her, amounting to 93/. and 
plene adminiftra^nt of all that came to her hands except 5 /. licm 
and that at the time* of fuing out the writ (he had not, nor bath any 
goods except to the value of 5/. v^hich are not fufficient to dtfchaTge 
the judgments. Replication, that (lie hath aflets to paf the 
judgments, and alfo the debt and iflue thereon. If lieta are 
proved in her hands beyond the judgments, (he may give in evi* 
dence the payment of other debts with thofe afTetp previous to the 
fuing out the writ. Sintdley v. -Hili, Executrix^ 2 Blackft. Rip* 
I J 05. 

(Q^b. 1 9) Riot A&. 

'tO fupport an aSion on i Geo. i.Jl, 2. c* 5. againft the hun- 
'- dred for damages for the riotous demolition of an houfe, it 
is not ncceOary to prove that twelve rioters were aflembled at the 
time. Pr'tuhit v. Waliron^ 5 Term Rep. J&. R, 14. 

»^V'^'^^^- (R. b) AJfumpftt. 

I. CPECIAL a£lion on the cafe againft a furgeon and apothe- 
*^ c»ry, for unlkilfutiy difuniting the callus of plaintiff's kg; 
The declaration laid the undertaking to cure as jokit* The court 
were of opinioa that the apothecary, who was firft fent for, de» 
dining to aft alone, and attending in concurrence with the for* 
gcron every time any thin^ was to be done, and ailiiling him in 
doing it, was fufTicient evidence of a joint undertaking, and an 
eicprefs joint contra£t need not be proved. ZUder v. Baker and 
Stapleton^ C. B. 2 Wiif. 359. 

2.. In ajfumpfttiox a creditor's (hare under an order of com- 
milFioners of bankrupt for a dividend, the proceedings before 
the commiflioners are conclufive evidence of the debt. Brovm V 
aL Executors of Gr'ava/t, v. Bulfen^ AJftgnee ofFox^ DougK 393, 

3. In an adiion for goods fold and delivered, an acknowledge 
ment of the receipt of the goods .under the hand of the perfon 
to whom the perfun ordering them directs them to be delivered, 
is good evidence of a delivery to charge the buyer. Biggs 1st al* 
V. Lawrence, 3 Term Rep, Bi R. 454. 

^>^''^-^9V (R. b. 4) Non BcheU 

pvEBT on bond for 1000 A and intereft againft an ezecntor. 
^^ Pleas, non eJlfaStum^Jolvit ad diem, \sf folffk p^ diem, a tiaas* 
fer of 20,000/. (lock made by the executor to the obligee, under 
the will of the obligor is evidence of payment^ without expre&ly 
(hewing that the (lock was transferred for the purpofe of fatis(y« 
ing the debt. Y or, per Lord Kenyon, C. J„ it has been a tbouiand 
limes 4ecided| that where a debtor gives a legacy to bis creditor 
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It fliall be confidered as payment of the debt Britco t. Ctpi^ 
Executor^ Peahis NU PrU Caf. 30* 

(R. b. 7) Ejedment. «*v^"'9<> 




premtfes 

altTe had conveyed them to B. for his life, who received the rents, 

and whofe fon entered and enjoyed them for three years after his 

father^s deceafe as his devifee, when he delivered up pofleflion to 

E. H. at her requeft ; but there was no proof of any receipt of rent 

fince then. Thd planitiff 't witnefs proved, on crofs examination, 

that E. H. had conveyed away her intereft in the premifes to the 

other leflbr T. fl. previous to the day on which both demifes were 

laid, and that the deed was in court. But the plaintiff refufed to 

produce it) not having had notice for that purpofe. jffloNy J. was 

of opinion, on the trial, that the plaintiff ought to give further 

CTtdence to afcertain the title upder which he was t6 recover; and 

the plaintiff* W9S nonfuited. The court of K. B. refufed to fet 

the nonfuit aGde ; for the parol evidence proved that E. H. had no 

title; and none could be proved by parol in T. I/., the deed under 

which he claimed being in his pofleflion, and his non-produ£tioa 

of it tlK>ugh in court, furniflied a ftrong prefumption that it coiw 

ferred no title upon him* Taies^ J. contra. Roe on thefevtral de^^ 

mifes of Hatdane andTerry^ v. Harvey^ 4 Burr, 2484. 

2. Thouj^h the defendant confefs leafe, entry, and oufter, yet 
he may deny that he is in pofleflion of the prcmifes for which the 
pisitntiffgoes, and put him upon proving it; and if he cannot, he will 
be nc^mted. Smith v. Man^ i Wltf. ^^o. Bull. L. N.P.ii o. S. C. 
2* And in cafe the landlord has been made defendant, inftead 
of nis tenants, the plaintiff muft prove the tenants in pofleflion; 
for the defendant does not by entering into the rule confefs him- 
felf to be landlord of any premifes but of fuch as were in pofleflion 
of fuch tenants. Ji» 

4. However it has been faid, that if there be but one defend- 
ant as tenant in pofleflion, the plaintiff need not prove him in 
poffeffion ; becaufe if he be not, why did ht enter into the rule ? 
Doe fff dem* Jejfe v. Bacchus^ Bull. L. ff. P. i lo. 

5* This cafe has, however, been held not to be law, and the rule 
is to extend to the cafe where there is but one defendant as tenant 
in poffeflion, as well as where there are feveral ; for the de^ 
claration makes a claim in general terms, which communicates but 
little intelligence to the party ferved with it, fo that if the defendant 
happens to have any land within the defcription in the declara- 
tion, he muft defend m order to preferve his own right ; and it 
would ^bc unjuft that a verdiA fliould be found againft him 
though he can prove title to every acre of land in the parifii ot 
whioi he ever was in poflfrffion. Goqdright ex dem. Batch v. Rich 
and Gttvett^ 7 Term Rep. B. R. 327. S. P. in C. B. Fenn ex dem. 
^lancbard v. S. W<»di Pmutor of ^. W^od^ I P^L ^ Bofan. 577, 
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i ivin.ico. (R, b. 15) Trcfpafe. 

ly. 1 • I^RESP ASS for breaking and entering a clofe i pleaif tlie 

(T. ^ iS). X general iflue } defendant wanted to prove part of the clofe 
the property of other perfons, by whofe order he entered into 
that part. Per Lord KenfM, C. J»-^When the land is not in the 
aSual poCcflion of any perfon« as commons and the Iike» the de* 
fendant may prove the legal pofleflion to be in a third perfon* on 
the general liTae ; but as in this cafe the plaintiff was in the a^nal 
occupation, though he had no legal right whatever, defendant 
cannot defend himfelf on thefe pleadings^ PbUpot v. Hclmes, 
Peake's Ni. Pr'h Q^f. 67. 

2. If A. be in poffeffion of part of an houfe, and B* of the 
other part, and an officer enters into A^s part under a writ of 
fiftringa^ again (I £*'s goods, which are not there i held, per Lord 
JCenyoftf C. J. A^ may maintain trefpafs againit the officer for 
breaking and entering his houfc, and need not make any new 
a{£gnment to a juftificatton under the writ againfl B^ Fallm v. 
Anierfon^ U* no. 

3. But in trefpafs for breaking and entering the plaintiff's 
clofe called the Chapel-field. Plea, the general iffue. On the 

* trial the plaintiff gave evidence of being in poffeffion at the time 
of the trefpafs committed. The Chief Jufticc of Cbefter before 
whom the caufe was tried, faid he would admit evidence to Ihew 
adual pofleiEon in the defendant, but refukd to permit him to 
give evidence of title and of right to poffeffion in himfelf under 
the general ifluel J3. R. were of opinion that the evidence was 
improperly rejefled, and fet afide the verdift. Dodd v. Kjfn% 
'sTerm Rep. J?. R. 354. S. P. Argent v. Durrani^ 8 TermKep. 
S. R' 403. where it is laid down broadly, that the defendant may, 
under the general iffue, give liberum temmentum either in himfelf 
or in another by whofe commands he entered, in evidence* See 
alfo Gilb. Evid. 258. cited J}, per Lawrence^ J. 

4* Trefpafs for breaking and entering plaintiff's cow-houfe, 
and taking three cows^ account, for feizing them and detaining 
them four days. Plea, i^, ppt guihy \ zd^ an entry by virtue d 
a precept from the fheriff under a writ oi juftictet to attach tbe 
plaintiff by his goods to appear at the next county court. Re- 
plication, admits that .the vfxitof Ju/lieUf did iffue in manner and 
form, isfc. but alleges that defendants, of their pwn wrong, and 
without the rcHdue of the caufe by them pleaded in bar, broke 
and entered, &r. ; on which iffue was joined. On the trial it 
appeared that the defendants, entered th<: co^*hpufc and drove 
away the cows ; and being aflced what they took them for ? one 
of them fatd« that he was come for the cows for y/. debt, and ;/• 
cods for y. 5., and he (hewed his warrant. On the trial it was 
left to the jury to conGder whether the defendapts entered for the 
mere purpofe of compelling an appeafancei or for the purpofe 
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of cOfkipelling the plaintiflF to pay the debt artd cofla i m which 
latter cafe they ought to find for him. A verdi£b being found for 
plaintiiF, it was fet afide in B. R., on thegrcKind of this being a 
mifdireAion \ for though defendants declared at the time of cn- 
teriilg that they came for an illegal caufe, namely, to cotiipel the 
paynlent of the debt, they might ftill jullify under the legal pro** 
ccis by which they were entitled to diftraiti in order to compel 
an appearance. Crowtber v. Ram/bottom isf aL 7 Term Rep. 

JJ.ie.654. 

(T. b. 6) jilia Enormia. aVuLftos. 

f . IN trefpafs and falfe imprifonment, plaintiff offered to prove, 
^ ^ as evidence of defendant's malice, that he was (tinted in 
his allowance of food, though not laid in the declaration. Sed 
per Lord Kefiyon, C. J.— 'It has been many times determined that 
nothing can be given in evidence under the a/ia enormia except 
a£ls which could not be put upon the record. It is no part of 
the declaracioD. In actions for criminal converfation, and the 
like, things which could not with decency be put on the record, 
mav be proved under the alia enormia ; but this cannot. Lowden 
V. GoodrUk^ Peake's Ni. Pri. Caf. 46. 

2. The declaration dated, that defendant aflaulted, Cs'r. and 
imprifoned the plaintiff", and kept and detained, bfc. from, lie. to, 
&r« during all which time (he laboured under great pain of body 
and anxiety of mind, and heeame and was fick, weak* and didem- 
pered. Lord Konyon^ C. J. refufed to receive in evidence at the 
trial that while plaintiff was in prifon (he caught the gaol fever» 
and conifflanicated it to her hofband, in confcquence of which 
he died* PettU v. Adiinpon^ lb. 62. 

(T. b. I o) Aflet9. iiViw.ao5 . 

1. UELD that a fubmiOion to an award by an adminlftrator is ^r#, 

^^ no admitSon of aflets, and tlTe diBum oi AJbhurJly J. in (j*^' *>.*), 
Bearrj v. Ru/b^ to the contrary, i Term Rep. B. ii. 691* was over- (Q^b.*/8)/ 
ruled. Pearfen If aL' AJj^gneet ofScdt^ v. Henry ^ Adminjftrator of 
Henry^ 5 ^mn Rip. B. R. 6. 

2* AJfumpfit againft an executrix, who pleaded judgments re« 
covered and plene odminifltavitf except as to a fum infufficicnt ta 
fatisfy them. Replication, that the judgments were obtained by 
fraud. It is not concluGve evidence of fraud that the judgments, 
as pleaded, were confefled for more than the juft debts, but de« 
fendant may (hew that they were entered up by miftake for more 
than was due, and that, that was made known to the phintiff 
before the aftion brought. Pea/e v. Nayhr if Ux. Bxeattrix jf 
Hg/tf 5 Term Rip. B. R. 80. 



3i8 Cfrfdence* 

iivin.*to. (T. b. 15) Bankrupt* 

SceM/r,(F), x» |N an a£lioa for money had and received by the affigneet 
pl.4o,&c. 1 again ft a creditor of a bankra{5t} the dedaradon by the 
pL 19.* ^ bankrupt of his motiTCS for abfenting himiclf from his home, 
(F. b.' i»), made at the time, is admiflible evidence to prove the zGt of bank- 
r- 5* ruptcy* Baieman i!f «/• Afftputs rf H»ward^ V. Sailejf 5 Term 

}l;. Rep.B.R.si2. 

See aifo Mirtia v. Ejloc, % Str. 809. Boll. L. N. P. 40. 

2. Whatever a bankrupt fays before his bankruptcy is evidence 
explanatory of the a£l done by ium. A. 

3* But when a witnefs, in proving die bankruptcyt mentioned 
what had been faid by the bankrupt at difiereot times ttfyeOimg 
his bad circumftances ; per Lord Hardwiciif C J.«— i^ It is not 
« ufual to allow fuch evidence, unlefs it is concomitant with 
<* fads ; as, what the bankrupt fays when he is removing his'books 
«< or his goods, i^c. but not elfe." Amhrofe v. Clendm^ Caf. ttmf^. 
Hardfv.2dy* 

4. No releafe can make the bankrupt a witne& to prove his own 
a£k of bankruptcy. Field w. Curtis^ a Sir. 8a 8. S«P« Bvfensu 

• Gold, Bull. L. N. P. 40. 

5. Neither is he admiflible. to prove any fa£k necefiary tofttp< 
port ^he commiflion. Ch^tnan v. GarSner^ 2 H* BUmfi* 2794 
Crifs V. Fm. Flcfuer Hal. v. Herbert^ lb. (n» a). 

6. To ajfumffit the defendant pleaded bis bankruptcy^ At the 
y trial defendant produced his certificate ^ to deprive nfm of the 

benefit of which it was ftated, that defendant had been a bank- 
rupt under a former commiflion, and not paid 15/. in. the pound 
under the latter. The proceedings under the former commiflion, 
and that the bankrupt had fubmitted to it, were held fufficient 
evidence of the formic bankruptcy, without proving the trading, 
a£t of bankruptcy/ He. For though proof of all the faAs ne« 
ceflafy to fupport the confmiflion muft be given, as agaiaft odier 
VJt Rex V. perfons, yet as the bankrupt furrendered under the firft oommif- 
Perrott, gou, and fttbmitted to it throughout, it is evidence as agaiaft 
^Biiir.iii*. ^^^ Hmnknd v. Cook, 5 Term Rep. B. R. 655. 

11 Via. 211. (T. b. 18) Conamon. 

TRESPASS by the lord of a manor againft die commoner 
for fpoiltng his peat and filling up the hdes out of which 
it was dug. Juftificafion under a right of common sqppendant, 
and that the plaintiff had dug this peat in parts of the com- 
mon, (5V. whereby defendant was hindered from enjoying 
his right of common tarn amph mado^ tec. Plaintiff replied^ Dt 
injuria fua proprid abfque tali caufd. He cannot give in cvidelice 
upon this ifTue, that there was a fuiEcitncy of common kftt 
Dayrolles v. Howard ^ 3 Burr. 1385. 



®t)iOence. 3W 

(T. b, 22) Contents of Deeds, or ©ther Writings. i»v»»aTi, 

' Set ffi. (T. b. 65). Jintt, (U. a). (A. b. 4S). (F. b). (R b. 7), pf. 1. 

!• TXElFENDANT in cjcAment refufing to produce the Icafe 
^^ in her cuftody, an attorney who had read it was allowed 
to give evidence of the contents. Tourfg v. Holmes^ Sir. 70. 

2. Proof of the delivery of a paper to the fim^ant <f defendant, 

in an information for a libel, with notice given to produce tr, is • 
not fufficient to enable a profecuror to give parol evidence of the 
contents. Rex v. Peatce^ Peakes Ni. PrL Caf. 75. 

3. A witnefs was called to prove that the debts of a company a 
little time before their bankruptcy amounted to a much larger fuin 
than their credits. He produced no papers, but faid, heeolle£led 
his information from having infpe&ed their accounts. Lord'JTirii- 
yon thought that though he could not (late the particulars of the 
books without producing them^ yet that he might fpeak to the 
general amount, not by faying that one page was fo much and 
another fo much» but what from his general pbfervation he per* 
ceived to be the ftate of their accounts. Roberts ^ aL Affignets^ 
&*<:• V. tioxon^ it, 83. 

4. In an zfkion againft the indorfee of a promiflbry note, parol 
evidence cannot be given of the contents of a letter to him, advifing 
him that the drawer had diihonoured it, unlefs he has been ferved 
with notice to produce it. Shavf isf aL v. Markham^ ib. 165. 

(T. b. 25) Cuftoms of a Manor, Parifh, &fr. i»vin.2T^ 

i.'/^N \ trial at bar on an iflueoutof Chancery, whether tenant Atitt, (F), 
^^ for li£e by a maniase fettlement of a manor is entitled to f^- 37- s* ^« 
a general fine from the cuftomary tenants of that manor, upon 
the death of the laft adnutting lord, it was refolded, 

1. That lords^ of other cuftomary mahors Ihould not be allowed 
as witnefles, being iotcreiked in the eveflt. 

2. Evidence was admitted of feveral other tenaats who held of 
the manois ia qoeftion under the fame tenure as the prefent 
defendants, having fubmitted and paid their fines. 

3. Several inftances of fines being paid in like cafeft to lords 
<^ other manors, were given in evidence; the court declaring 
that it was cootrory to their Opinion of the rules of evidence, but 
relying on Chapman and Athnfm, 3 Keb, 90^ and on its bein^ de- 
clafed to be the praftke in the northern counties, in one of which 
this manor lay, ta admit it as beiog an evidence of the laws of the 
country. The reporter fays, that the Judges of C. B. and Barons of 
the Exchequer were of opinion that it Ibould not have been 
allowed. Duke ofSomerfrt v. Prance H ai.^ i Sir. 654. Lowiker 
V. Raw^ in Dam* Proc. 1735. P^rt. 44. 

2. The objed of the bill was to prevent wafte in di<r?tng nnd 
carrying awav the toii in mfinoBS that lie in the levels in Camirnhf^ 

Jh 
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3^0 ^bfOence^ 

The coftom fiin. Evidence of cuftoms in a neighbouring manor was ofieredi to 
noThMblen ^'^'^ ^^ cuftoms of this manbr in queftton. Ftr Lord Hari^ 
^i!lui11icvl. ^^kt^ Canc^Axi mine countriea courts of law have admitted evi- 
dence to dence with regaid to profits of minesi &/• out of other manors^ 
^^'^ where they are (imilar, to explain or corroborate the cuftom of the 
aaocbcr manor in queftion. In the prefentcafe, there is a great fimilitttde 
where chcy in the manorSf becaufe this is a fen country which is of large 
wnedbySe **^*"^ *P^ *^ nature of fens and marflies throughout England 
(order law. IS pretty much the fame. The evidence mud be read. Denm 
P«rM.Ken. and Chapter •/ Ely T. tTmrren, % Atk. i8j^ 

yOOy CI. 

Roc v« Parker, 5 Term Rep. B. R. |i. 

^. Where the queftion waSy Whether the office of regtfter to 
the archdeacon had been ufually granted for three lives, evidence 
that other archdeacons in the fame dtocefe had made grants for 
three lives was refufcd by Lord Hardivich^ C. J. Ruding v* 

4. If it appears by the court rqlU of the manor that a youngeft 
nephew at a court leet and court baron held in and for the manoTy 
w^ admitted tenant as heir' by the cuftom to the perfon laft 
feifed of lands in this manor, this is good evidence to fupport fuch 
a cuftom, and the court will not grant a new trial in eje^lpient 
when a verdict was found on it in contradi£lion to other cvi* 
dence. Doe ex dem. Afajon v. Ma/in, C. J3. 3 JFilf, 63. 
^iif«, 5* An ancient cuftomary of the manor of Bol/iver declares in 

s^cL* '^^' article 5. *' That the next heir (hould pay a relief of 5/* and ^d 
** to the lord, l^c. for that no tenements of this manor are part- 
'< ible either between heirs male or female." Article 13. faySf 
<< If a tenant have no fon, his eldeft daughter (hal) have his inhe-> 
'< ritance without partition, except dower." Inftanccs were pro- 
duced from the rolb of the manor of the eldeft daughter's and the 
eldeft fifter's having fucceeded, but none of an eldeft niece. The 
cuftom does not extend to her» but the lands muft defcend accord*- 
ing to the rules of common law. Denn ex dim. Gpddvnnr Spr^j^ 
1 Term Rep. B. R. 466. 

6. An entry in the court rolls of a manor, clearly defining the 
mode of defcent in the manort is admiflible evidence to prove in 
what manner lands ihall defcend there^ although no inftance of 
any perfon's having uken according to it be proved. Roe ex dem. 

' Beebee v. Parker^ 5 Term Rep. 3. R. 26. 

7. The cuftom of one manor is no evidence of the cuftom of 
another. Per Buller, J. NoUe v« Kennawau Dwgh 495. Dean 
and Chapter of Ely v. Warren^ 2 Atk. 189. 5. P. 

8. On a queftion whether the re^lor was bound by a cuftom ia 
a particular pari(h to take his tithe as foon as anypart was fet Ottt« 
the court held, that proof of the cuftom in other pariflies is no evi- 
dence to affe£t the parifli in queftion, unlefs the cuftom is laid as a 
general cuftom of the country. Fumeaux v. Hutchini, Coup. 807. 

9. In ajfumpfit for ufe and occupation by a landlord, the only 
queftion wi)S, Whether the rent was payable quarterly or hal^ 
yearly ? PL iatiff offered evidences that his other tenants of the 

6 lame 
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f?iilic defcriptipn xvlth defendant paid quarterly; and held iriad- 
roiflible. Carter v. Pryke, Peake's Ni. PrL Caf 95. 

10. In an aflion for a falfc return to a writ of mandamusi the ^^h 
qucftion was. Whether there was a cuftom that the townfliip of H. ^^'^'^^^ 
fliould contribute one-fifth of the money raifcd for the reparation 

and fupport of^hc parifh church of 5. F To prove it, evidence was 
admitted on the part of B, of certain accounts of their own wardens 
in 1670, in which were the following entries : ** Received of /f., 
•* who this year difputed this our ancicnr cuftorh, but after we had 
•' fued them paid it accordingly, 8 /., and i /. cofts." And at the 
head of the page it was written, *« It is an ancient cuftom thus to 
•• proportion the church lay ; ijf, the chapelry of H, pays onc- 
" fifth ; B. a third of the remainder, and the reft to be equally 
" divided according to the churchwardens of the feveral other 
•* townlhips in the parifti." The court were of opinion, that the 
firft entry was evidence, becaufe it charged the parifti officers with 
the receipt of money; and the fecond as referring to it, and being 
part of the fame tranfaCHon. And per Lord Kenyon^ C. J.— I have 
a ftrong opinion that without the reference the fecond entry would 
be evidence, becaufe ufages relating to parifti^s muft be (;ot ovxpi 
the parifh books. Stead v. Heaton^ 4 Term Rep, B. R, 66g. 

11. Trefpafs for breaking and entering plaintiff's clofe. Plea^ 
that an ancient mefluage and 12 acres of land were immemorially 
parcel and a cuftomary tenement of the manor of ^., and that 
there is a cuftom in the manor, ** that from time whf'reof, bfc. 
" the cuftomary tenant of the faid cuftomary tenement for all the 
*« time aforefaid has had right of common," ^c\ Replication tra- 
verfing the cuftom. Held by Wilfon^ J. at the trial, and afterwards 
in B. R. that the plaintiff may prove that the tenement was built 
within the laft 20 years, and not upon the fcite of any ancient 
meiTuage ; for the antiquity of the mefTuage forms part of the 
cuftom traverfed, which is thus difproved. Dunfian v. Trefiddet 
far aLj 5 Term Rep, B. R. 2. 

(T. b. 26) Cuftoms of Merchants, and of Trade. x2Vm.2i5; 

^T^ O prove the ufage as to the time of unlading vcflcls in the 
•*- ^Ihing trade at a particular place, evidence may be given of 
the.pra£tice of the fame trade at another place. ifoUe (5* aL v. 
J(enncway, DougL 492* • 

(T. b. 26. 2) Criminal Converfation; 

1. 1 N an aAion for criminal converfation, tticre muft be evidence PcM. 

**• of a marriage in faff i acknowledgment, cohabitation, and C^' ^' ^90 
reputation are not fufficicnt. Morris T. Miller^ 4 Btirr^ 2057. 
I Blachfi. Rep. 6^2. 

Vol. IV. T a. But 
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2. But it is not neceflary to call one of the fubfcribing witneflcs 
to the regifter-book to prove the identity of the perfons married. 
For a copy of the regifter is fuffici«nt evidence of the marriage in 
fa& between perfons of the defcriptton there mentioned, and anj 
evidence which fatisiics a jury as to the identity of the plaintiff ard 
his wife being the perfons married , is fufEcient. As if the hand* 
writing of the hu{band and wife to the regifter is proved ^ or bell- 
ringers come to the parties, and faid ttiey rung for the weddinf^^ 
and were paid by them, ta'r. Birt v. barlow, Mid. 1779- K, B* 
Bull. i. N. P. 27. Dougl. 162. 

i»vin.iis. (T. b. 27) Evidence relating to Deeds. 

Fiji. 1. I N an adion on a bill of fale the declaration ftated, that it 

(T. b. 65.) 1 was made by the defendants, fealed by the feal of one of 
them for and on behalf of himfelf and the other, and by the au- 
thority of the other. It appeared in evidence at the trial, that one 
of the defendants in the other's prefence, and by his authority^ 
executed the inftrumept for both, they being partners in the 
trinfaftion. But there was but one feal, and it did not appear 
nd9 Lord that he had put it twice on the wax, or delivered it twice. Held 
^'* s^* w ^^ ^' ^' ^^^^ ^^^ execution was clearly good. That no particular 
1oaes,268.* wodc of delivery is ncccflary, for it is Sufficient if the party exe- 
cuting a deed treats it as his own ; and they relied principally on 
this deed having been executed by one defendant for himfelf, and 
the oUier in tie prefence of that other. Ball v. Durifterville and 
another^ 4 Term Rep. B. /ii. 313, 

2. Debt on bond averred to have been made and feaUd^ &c« 
At the trial it appeared to have no feal, but a mark of a peculiar 

' kind had been made with a pen in the place where bonds are 
ufually fealed. Rcoief J. admitted evidence to (hew a cuftom in 
ymmaica, where it was made, to execute bonds in this manner. 
Xhe court of C B. granted a rule njfi to fet aGde the verdi£l ob- 
tained by the plaintiff on this ground ; but It was difcharged by 
confent, the parties having agreed to a compromife. Adam U 
Ux. Executrix v. Kerr^ 1 Pull. ^ Bo/an. 360. 

3. It is the pra£lice to admit as proof of the execution of deedf 
jSnttf ^ and bonds, proof of the hand-wrlcing of the fubfcribing witnefs, 
<A.b. i5>, where it appears he is out of the kingdom; but it is other- 
' ' ' wife of entries in the books of bankers, or other perfons keeping 

books refpe£Hng their trade or bufinefs. They can only be proved 
by the clerks who have made the entries, as they may give mate- 
rial evidence independent of the entries from their acquaintance 
with the dealings upon which,it is founded. But a mere inftru- 
roentary witnefs only fubfcribes his name in evidence of the cxo- 

Scttffrf«» cution of the inftrumenf. Ruled per Lord Kenyon, C. J. in Cooper 

'^ »• w.) V. Mar/den^ 1 Jifpin. Ni. Pri. Ca. 2. 

' 4. Who- 



4. Whoever produces a book, muft eftabli(h it before he gives Arte, 

it in. Therefore, on an information in quo warrantee when pro- (A. b. 15.) 
fecutor produced a book, which appeared to be only minutes of cor* 
porate z€ts ten. years ago, and written by .the profecutor's clerki who 
was no officer of the corporation, it was held inadmiffible,, being 
objeAed to on the other fide as not being a corporation book. 
Hex V. Motherfelly i Sir. 93* 

5. A counterpart of a deed has been allowed in evidence when Ante^ 
the original cannot be found, and, there is probable proof that (A. b. 97.) 
there was an original ; as a counterpart of a leafe, where the lef- 

for himfelf acknowledged that he made a leafe of which this was 
a counterpart. Per C. B. 6 Ann. Inter. A. and WJiitconA^ 4 Com. 
Dig. tit. Evidence (B. 4.) 

(T, b. 30) Dcfcent, «vjilii7, 

A Cuftomary of a manor, dating that it was written ex affinfu Jbatt 
^^ omnium tenentium being of great antiquity, found among the ^^' **■ '5)* 
court rolls, and delivered down from fteward to fteward, although f r/b. ^.j^ 
without fignature or date, is good evidence to prove the courfe of pi' 5* 
defcent within the manor*. Den ex dem. Goodwin andfFragg •^<'«R.o« 
i^ Ux. V. Sprfly, 1 Term Rep. B. R. ^66. "ect^V. 

PvluTffip. and 5 Term Rep. B. K.. i6« 

(T. b. 34) Earneft-money paid. The EfFcft xiVin-ur; 

thereof. 

« 

|F ^. and B. agree to exchange horfes, and B. give a halfpenny 
^ to ji, to bind the bargain, A. may. maintain an ^Aion agaioft 
B, for not delivering his horfe, without alleging any delivery of or 
offer to deliver his own to B. ; for the payment of earned money 
vefts the property of A.*$ horfe in B* Bach v. Oweny 5 Term 
Rep. B. R. 409. 

(T. b.~ 42) Falfe Return. i%rm no; 

X. A CTION for falfe return to a mandamus, commanding the P^. 

^^ defendant to deliver to a perfon duly eleSed town*clerk the (^'* ^' 5»)* 
infignia of his office, and not dulyeleAed returned. The plaintiff 
need not prove his having taken the faerament according to the 
rites of the church of England within a year next before his elec« 
tion fince 5 6. i. Cranvford v. Powell^ 2 Burr. 1013. 

2. But it is otherwife where an officer brings a mandamus to 
fwear him into his office, being then out of poffcffion. Tufton v« 
Nevhtfon^ 2 Ld. Raym. i^S^ 
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(T. b, 45) Fines. 

PAROL evidence is admiflible to rebut the ufe Te(olt!ng to tKe 
cbnufor of a fine, and the ftatute of frauds in the cafe of lines 
extends only to declarations to the ufe of third perfons. Lord 
Altham V, Lord Anglefea, Gilb* Rep* 16. Pff^oi on Rccov. S. €• 
recognized in Roe v. Poph^m iif aL DougL %4^. 
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(A. b. 11), 



(T. b. 48) Hand -writing. 

!• T tPON an iflue out of Chancery to try whether the 
^ JV. 7. fubfcribed to a declaration of truft was c 



name of 
genuine, a 



W t ^^\ witnefs was produced to prove it forged who had frequently cor- 
^ * ^*'' refponded wijh W. J.^ but had never feen him write ; and ad- 
mitted by Lord Mansfield as a good evidence, after debate. 
Gould V. Jones^ i Blachfi. Rep, 384, BtdL L. N. P. 2^6. 

2* *' Debt on a bond ; and to prove payment the defendant'i 

** counfel produced a receipt with the name of the perfon, who 

*< it was faid was ufed to receive money and do bufinefs for the 

^< plaintiff; but his hand-writing was only proved by a witnefs 

<< who had received letters from him, but had never feen him 

*< write. It was contended on the authority of the above cafe 

<* that fuch evidence was fufficicnt ; butjufticc Butler faid, that 

Tlie report «« was only bccaofc /A^ ivriter lived abroad^ andfo that perfons "who 

of Ccuid.v. cc had feen htm write luere out of the reach of afuhposna; he there- 

BuUcf'i Ni. ** fore rejf died the evidence, and the plaintiff had a verdift." 

Willis v. Singer, Taunton Lenf Affixes, ^7^5* Efpin^'Ni, Pri. 

Ca. 1 44. 

3. Where the anttcfuity of the writing makes it impoflible for 
any living witnefs to fwear he ever faw the party write ; as where 
a parfon's book was produce<i to prove a modus, the parfon hav- 
ing been long dead, a witnefs who had examined the parifli books 
in which was the fame parfon's name was permitted to fwear to 
the fimilitude of the hand- writing, for it was the bed evidence in 
the nature of the thing, for the parifli books were not in the 
plaintiff's power to produce. Per Hardwicke, C, 6 Dec. 1746* 
fiulL L. Ni. Pri. 236. 



Pri. a'; 6. 
agrees with 
this. 



Holding from Year to Year. (T. b. 49) 



See 



^•fl> X. A N acceptance of half a year's rent ts fuHtcicnt evidence of 
lT.b.;9.a). a\ an agreement between the landlord and tenant that the 
latter (hould hold from year to year, where nothiijg appears to the 
contrary. But it may be rebutted by notice to cjuit previous to 
the acceptance. . Per Blaciftone, J. Syhes ex dem. Murgatroyd and 
Wilkvs v. , cited in Right ex dew. Flower v. Darby, i Term 



Rep.B.R^ 161. 



2. SU 



€t)iOence* 325 

X Six months' notice, to quit at Ladyday is prefumptive e?i- 
dence of an holding from Lady-day to Lady-dtyy unlcfs the con^ 
trary be (hewn. Per Eyre, B. Doe ex dem. PuddicQtnbe v. Harris^ 
J}Qrcf>e/ler Summer jijjizes^ I784» cited i^. 

I 

(T. b. 52) Incumbent. i2Vinti5i 

X.-^T'RESPASS on the cafe fr.r money had and received tQ the Jnte^ 

* ufe of the plaintiff. This a£tion was brought to try who (f-b. 4»)« 
had a -right to nominate to a donative church. On the trial it was 
proved that the plaintifFwas in prieft's orders at the time of his 
nomination to this church> and fubfcribed the 39 articles, and the 
three articles in the 36th canon, at the time of his ordination } bat ^ 
lie did not prove, although required, that he had fubfcribed the 
articles in prefence of the ordinary of the diocefe where this dmen 
five is ; nor that he had publickly read the fame in that church, . 
with declaration of his aflent to the fame ; nor that be had ful>- 
fcribed the declaration and acknowledgment contained in 13 ani 
14 Car. 2. r. 4. fince his nomination ; nor had any licence from 
the ordinary to preach or officiate there. The court of C B. 
were of opinion, that it was not neceflary {or the plaintiff to 
prove that he had conformed to thefe requifites ; for it is to be 
prcfumed that he did fo, no proof having been offered to the 
contrary 5 and they cited Monk v. Butler^ i Roll. Rep.Si. la f^in, 
225. pL I. P#wr//, Clerk, V. Milburn, Clerk, 3 W'U/. 335, 
Z BlackJI. Rep. 853. 

(T. b. 57) Judgment* i»Vin.a»y. 

I, (\^ an information in nature of a quo 'warranto the defendant ^^\ 

^^ made titlc^ as eleftcd under t».c bailiff.hip oi B. and ^., lA.b^Ta). 
and upon iffuc joined whether they were bailiffs or not, a record (p. b. 9]* 
of judgment of tf///7^f' againll them was read in evidence, and on 
motion for a new trial it was held to be properly admitted, and a 
new trial was denied. Rex v, Hebden^ 2 Str. nop. 

2. The writ of /./a. is not fufficient evidence of a judgment, j4f,te,ilu 
unlefs againft the p.^rty to the acflion againfl whom it iffued. Trefpaft, 
Ackworth V. Kempe^ Dougl, 40. Fide alfo Lake v, Billers^ i Ldj* '* ^''^* 
^ym. 733, BuiL L. N.P.c^i. 

(T.b.58) Legitimacy. 



I. TNeje£lment, the queftion turned on the legitimncy of the Seetf*/#, 

^ plaintiff. He gave in evidence the marriage of his parei^ta (A- b. 5S), 
November a, 1 703, and the regifter of his birth as follows: pjj.** 
•« Chriftenings 1 704. S. the fon of F. and M,S. baptized July 3d." (t.V 69). 
To repel this the defendant offered general dcclaratio^is of the fa- (i** b. S;}* 

y 3 thop 
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ther and mother, (who were dead,) that be was born before mar<- 
rxage ; and 2dly^ the declaration of the mother in her anfwer in 
Chancery to a bill filed by the committee of the perfoh laft feifed t 
Which were reje£led at the trials On motion for a new trial, the 
court held, ifl^ That the father and mother, if alive, could have 
been examined to this point. .2^/^, That their declarations to that 
^ eiFe£l could have been given in evidence after their deaths, and 

cpnfequently an anfwer in Chancery might be fo given, as being 
evidence under the parents' hand of having made fuch a dedans 
tion. Goodrigbt exdem. Stevens v. Mofi^ Cowp. 591. 

2. But it (hall not be permitted to parents, efpecially the mother 
who is the offending party, to baftardife a child born in wedlock. 
Said by Lord Mansfield to have been determined at the delegates. 
3, Vide Lord Anglefey*s cafe^ Siapylton v. Siapj/t&n, I jffk, 4. 

3. In an iffue^out ot Chancery to try whether the plaintiff was 
the lawful ifiue of C. 5., he called his mother to prove the marri'- 
•age, and defendant called the father to prove that the marriage 
was not regularly folemnized, the banns not being duly publiflicd 
three times. On obje£tion to his competency Lord Kenyan, C. J. 
held, that the father's admiflion that the ceremony had taken 
place, and fubfequent cohabitation enfued, went only to his cre- 
dit; but plaintiff had a verdiQ notwithftanding his evidence. 
Standen v. Standen, PeMs NL Pri, Ca. 32. See 4 Term Rep. 

4. A Jewefs is a good witnefs to prove her own divorce in a 
foreign country, According to the rites of the Jews there. Ganer 
V. Lady Lane/borough, Peake's NL Pri. Ca/. 18. 

5. Where the hufband is within the realm, and there is no di- 
Te£^ evidence of his accefs to his wife, a child born may be proved a 
baftard if there are other circumftances which go (Irongly to rebut 
the prefumption of accefs. Goodrigbt ex dem. Tomppm v. Saul^ 
4 Term Rep. B. R. 356. 

"Via. 228. . (T.b. 61) Libel. 

X* ^ HE buying a pamphlet in the public open (hop of a known 
^ profeffed bookfeller and publifher of pamphlets, of a perfon 
a£ting in the (hop, is evidence primi facie, of a publication by the 
mafter himfelf, and if believed, and unanfwered, it becomes con- 
clufive. Rex V. Alnfon,, 5 Bvrr. 2686. 

2. In an indiflment for a libel, proof that defendant gave a 
bond to the ftamp*office for the duties on the advertifements in a 
newfpaper, under 29 Gr^. 3. c. 50. / 10. and had occafionally 
applied at the ftamp-pffice refpe£iing the duties, is evidence that 
he is the publi(her of it. Rex v. Topham, 4 Term Rep. B. R. 1 26. 

3. In an information againfl: defendant for publi(hing a libel, it 
is not competent for him to prove that a paper (imilar to that f^r 
whichhe is profecuted was publiflicd on a former occafionby othersi^ 
who never have been profecuted. Rex v. JO. Ho/t, 5 Term Re(. 
£,R* 43 6« 

4. In 
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4« In^ ^ information for a libel on the Diike of Athol^ other 

libels written by the fame perfon, and concerning the fame fub« 

je£l, and not ftated in the information, are admiflible evidence 

to prove him the author of thofe which arc. Rex v. Pearce^ Peake's 

NL PrL Caf 75. 

5. To prove publication of a newfpaper it is sot neceflary to Sec4«ff, 
produce a copy that has been'a£lually publiihed. lb. tic Sumpi» 

(T, b. ^^ Limitations. xxvwax^ 

I. XT7HERE there is a joint and fcvcral promiflbrjr note, the AMtt^ 

payment of interell and part of the principal by one of (P»b. ra)t 
the drawers takes it out of the (latute of limitations as againft 
the others, and may be given in evidence on a feparate adtion 
againft any of the others. Whitcomhe v. IVhitin^^ Doug. 629. 
Vide Bland V. Hajlerigy 2 Vent. 150. 

2. Where a ftatute enads that an aflton mud belrought with- 
in a limited time, the capias ^d rejpondendum may be read in evi« 
dence to prove the time of the commencement of the fuit. Leader 
V, M$xon isf aJ. 2 ff^^lf- 461* 

3. AStion of aJum^L Statute of limitations pleaded ; a let- 
ter of defendant's worded ij as to leave it dubious whether he 
admits or denies the debt, fliould be left' to the jury to determine 
whether it amounts to fuch acknowledgment of the debt ai 
will take it out of the ftatute. Lloyd v. Maund, 2 Term Rep. 

(T. b. 6s) Loft Deeds, Notes, ^c. nrui..jx. 

I. npO eftabliOi a fettlement by apprenticefliip, it was proved Utsmtp 

* that the indenture was of two parts; that one had been {J'^"**'? 
deftroyed, and the other had come to the hands of A,^ who when [a* b. o, 
aOted for it faid (he could not find it. But vf. was not fubpcenaed (A. b. i5)« 
to give evidence, and therefore it was held that the binding was not ^^' ***2?)* 
proved; for if the indenture could not be produced, evidence (A.'b!4(}I* 
ihouldbe adduced to (hew that the indenture was iolt or deftroyed. (a. b. 50)* 
Jf/Af V. Inhabitants of Cajlleton, 6 Term Rep. B. R. 236. 

2- After proof of the lofs of an order of removal, parol evi« 
dence may be given of its contents. Rex v Inhabitants of Me* 
tberingham^ 6 Term Rep. B. R, 556. 

3. Prifoner was indi<3ed for fel.fny in obtaining a bill of ex« 
change from an indorfee under the pretence of getting it dif- 
counted, but with a preconcerted dcfign to coavert the produce to 
his own ufe. The indorfee never got back the bill, which was 
proved to have been in the hands of one S. a few days before the 
trial in a fta^c of negotiation, but who, thou|^h ferved with a fub- 
pcena duces tcasm did not appear. Parol evidence of its contents 
was under thefe circumftances admitted and held by the twelve 

Y 4 ' judges 
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judges to have been rightly received. Aiclle^s caje^ Leach. Cro, 
Law Caf* 239« 



i2Vin.t35. 
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T, b. 69) Marriage, 



SePifff/f, I. tN order to Nconflitute a legal marriage by banns, tbey 

(T) pi. 67. i muft be publiflicd on three fcvcral days. All the di- 

(A. b! i-.Y regions of the 26 G. 2. V. 33. need not be complied with. The 

pl. a. form prcfcribed by the aft is merely dircftory, and need not be 

(A.b. 16], ftridly followed. If it be fo in fubftancc, it is fufBcient. Fer 

pa^.^agq. I-Qxd Kertyon^ C. J. Statiden v. Standen^ Peakes Ni. Pri, Ca. 32. 

(A.b. 58), 2. In an iflue out of Chancery to try Whether plaintiff was heir 

rr b ^si* ** law of ji, B.j Lord Kenyan refufed to admit the Fleet books as 

jPt/i evidence of the marriage of their parents, as coming from a tainted 

(r.b. 87). fource, and cited Morris v. -Mi/Zfr, 4 Burr^ 2057. as favouring the 

opinion. Reed v. Pojfer^ Peahens NL Pri, Ca. 231. But they 

were admitted by Heathy J. in Doe dent. Pajftngham v. Lleyd^ 

&hre^Jb. Sum.'Affiz. 1794* lb* 

3. But I^ord Kenyan held that the declaration of the parties, or 
reputation in the family, .that they were married in the ^7^^'/ before 
^6 G. 2. r. 33. was good and firong evidence of the fa£lof niarr 
liage. /*. . 

4. He feemed further of opinion that before that (tatute a de- 
claration between the parties, per verba de prafenti'^ was ipfum ma* 

, irimonium. Ibid. 

5. Ever fince the marriage a£l it is not neceflary to the legality 
of the marriage that it (hould be.regiftered, though it is generally 
done, as it is made criminal in the clergyman not to do it. But 
ilill a marriage iince'the aft hiay be proved by reputation, as well 
as before. Per Lord Kenyan^ C. J. Ibid. 

6. j1. gave a promiilbry note to B. in confideration of BJ$ 
marrying his daughter. The parties were married by licence, A 
being under age, and there being no confent by parents or guar-t 
dians.' The wife was in extremis on her death-bed when B. came 
of age, and died within three weeks after ; but during th^ir cc->. 
habitation the marriage was believed to be valid. In an aAion 
upon the note brought after her death by B. againft ^., tiie ilk- 
gality of the marriage being fet up as the defence, the jury under 
the judge's diredion prefumed a fubfequent legal . marriage, and 
found a verdid for J?., which B. R. refufed tofct aiidc. WUkifh^ 

\ fon v. Payne^ 4 Term Rep* B. R. 69. 

7. Note; Bul/ery J. doubted, whether it was neceflary fo prove 
a legal marriage in this cafcj and whether one in hCt wa$.not f^f• 
^cicnt. lb. 470. ' 



(T. b. 7 1 ) Modus. „Vio a J7, 

pAYMENT of a moiui to the vicar is good pvldencc of an 
^ exemption againft the parfon. Ut vijetun WordnQfh v. 
Lord Cohbamy Bunb» i8o» 

(T. b. 77) Noncompos. %%v\n,%i^ 

* 

(^UJSRE, Whether the coroner's inquefl; of lunacy can b« 
*^"^ given in evidence in a civil ac^on to prove a teftator's being 
fion compos ? Parker ^ C. J. and Powys^ J., Pro^Eyre 2ndPraU^ 
Juftices, coH* jfones v. fFiite, i Str. 68, 

(T, b. 79) Notice* iiYia.a4o% 

I, iN every cafe of the fervice of a notice^ leaving it at the 
^ dwellinfl^-houfe of the party has always been' deemed fuffi- 
ctent. So where the legiflature has enafied, that before a party 
(hall be affeded by any z€t notice (hall be given to hinij leaving 
chat notice at his houfe is fufficient. So alio in cafe of an attor- 
ney's billy or notice of a declaration being filed. And indeed in 
fonie inftances of procefs, leaving it at the houfe is fufficient, as a 
fubpoena out of Chancery, or a quo minus out of the Exchequer. 
In general tlie difference is between procrfs to bring the party into 
contempt, and a notice of this kind, {i. e, to a tenant to quit,} the 
former of which only need be perfonally ferved on him. Per 
Lord Kenyon^C, J. J^lff «» rf^fw. Grtjffitbs v. Marjb^ 4 7Vr«i Rep^ 
B* R* 464. 

2. Service of notice to produce papers on the agent or attorney Amt^ 

of the defendant, is fufficient in a penal a£tion to entitle copies to ^^' •*' *^)>] 
b« read, and it need not be on the defendant himfelf. Le Mar* ^•*^' 
ehand*s cafe^ Leach, Cr. Law Caf. 244. (n, tf.) Qales v. Winter^ 
3 TVrw Rep. B. R, 306, 

3. Trefpafs for taking plaintiff's cattle ; it appeared at the trial 
that defendant took them by virtue of a magiftrate's warrant as a 
diftrefs for non-payment of a poor-rate. Plaintiff* was then called 
on to prove a demand and a copy of the warrant purfuant to 
24 Geo. 2. c. 44. /. 6. to do which it was proved, that his attorney ' 
made out two papers for the purpofe, which were precifely the 
fame, that he figned both, delivered one to the defendant, and 
kept the otbett no^ produced, in his own poflcffion. Gro/kf J. 
refufed to receive this as evidence at the trial, no notice heaving 
been given to produce that delivered to the defendant, and tjie iU 
rcdied a nonfuit. But a new trial was granted in C S. for per Iiord 
Eldpn^ C. J. it is the ufual courfe' in anions againft juftices of 
the peace to produt e a duplicate original^ wlu(h thi9 fecins to t^* 
Jory v» Qrcbard, 2 PulL €^ Bo/. 39, 

4. Thf 
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4. The fame thing is done ,with refpeA to notices to quit. 
Ftr Lord Eldon^ Jb,i^u 



Seejfffry 
(T.b.49) 



(T. b. 79. 2) Notice to quit. 

i-inr7H£N the tenant of an eftate hoMeti from year to year hat 
^^ adwelling*boafe at another place, the delivery of a notice 
to quit to his fervant at that dwelling-houfe, the lervant who 
was in defendant's power not being called to prove that (he did 
not communicate it to her matter, is ftrong prefumptive evidence 
that the tenant has received it ; and in ejedment, when the plain- 
tiff was nonfuited upon the ground that fuch a notice was not 
duly ferved, but with liberty to move to fet it aGde, and enter a 
Tcrdijl for the plaintiff, B. R. made the rule abfolute. Jones 
ex Jem. Griffiths v. Marjb^ 4 Term Rep. B. R. 464. 
SeeMr.jof- 2. In ejectment, defendant attempted to fliew that it was the 
tice wii- cuftom of the country to give a year's notice to quit, and that he 
i^nt* "*"' had but half a year. Lord Kenyanj C. J— I remember there was m 
3Bucff.i6o9. caufe fome time ago where Lord MansfieM faid, that three months 
Roe dcm. notice was fufficient under a fpecial cuftom. After fo great aa 
wiikiofeii siuthority, I will not fay that under a fpecial cuftom 1 2 months 
Harg.&But. noticc is not neceffary ; but there ought to be very ftrong evidence, 
Co. Lite 2nd this witnefs muft not fpeak to opinion, but fa£ls. Defendant 
(aTo* failing in his proof, plaintiff had a verdi£l. Roe ex dem. Hender* 
fin V. Charnock^ Peahens Ni. Pri. Caf. 4. 

3. Six months notice is neceffary to determine a compoGtioa 
for tithes. Hewitt is^aL v. Adams^ Dom. Proc, April ig^ 1782* 
Rayner on Tithes^ 992. 

4* So if a compoGtion for tithes is made by A. as proprietor, 
and he leafe them to £., whofe intereft is afterwards put an end 
to by A., before any alteration- is made in the compofifion. Held 
in C. B. that Am cannot determine the compofition without fix 
months' notice. Wyburdy. Tuck^ i PuiL ist Bo/. 458. 

5. If a notice << to quit at Midfummer** be given to a tenant 
holding from MichaelmitSfhc may infift on the infufficiency of the 
notice at the trial, though he did not make any obje£lion at the 
time it was ferved, but merely faid, I pay rent enough already, 
and it is a bard matter to ufe me thus. Oakapple v* Copous, 4 Term 
Rep. B. R* 361.. 

.,2Vin.a4o. (T, b. 80) Not taking the Oaths. 

yN an indi£lment on i W. U M. c. 18. for difturbing proteftant 
-* diffenters in the exercife of their religious worfliip, it was held 
by Lord Kenyon^ C. J. that parol evidence could not be given that 
the clergyman had taken the oaths required by that a6i; for it is 
matter of record. But he did not think it neceffary to prove the 
taking of any of the oaths. The preacher was liable to a penalty 

for 
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for not doing fo ; but it did not difqualify him from aAlng. Rat 
T. Hube iial. Peake's Ni. PrL Caf. 132. 

(T. b. 87) Pedigrees* ' i2Vin.a4u 

1. A Special Ycrdidy to which the preTcnt defcndantd were no Ante^ 

•^ parties, was cflFcred in evidence to prove fome defcent^ in ^^- ^' 3^)» 

the plaintiff's pedigree, and refufed by the courts Wright j J. contra. ^ ^ >^^'* 

Neal ex dem. the Duke of Athol v. Wilding \sf al. 2 Str. 1 150. (T, b. 5S). 

2. But that it is evidence in fuch a cafe, vide Bullet's L. N, P, 

233- 

3. A bill in Chancery filed by an anceftor is evidence to 

prove a family pedigree ftated therein in the fame manner as ;^n 
infcription on a tomb -done, or in a bible* Taylor v. Cole, Sittings 
qfter Hilary 1789, at Wejlm. cor. Lord Kenyon^ C. J. 

4. In enabliChing a title upon a pedigree, where it may be ne- 
ceflary to (hew one man dead without ifftie, it is fufficient to 
flic w that he has not been heard of for many years, to put the 
oppoiite party on proof that he ftill exifts, or has iflue. Rowe v* 
HaJUnd^ I Blachft. Rep. 404. 

5* In a queftion of pedigree Lord Kenyon, C. J. hifitanter, ad- A^% 
mitted the Fleet books as evidence of a marriage. Lawrence (J ^J' ^ ^9\ 
al. V. Dixon, Pealis Ni. Pri. Caf. 136, But in Riod v. Paffer iS ' ** 
al. lb. 234. he rejeded ihcm. 

(T, b. 88) Perjury, wviiuhi* 

!• /^N an indictment for perjury, in an anfwer In Chancery, 
^^ proof of the hand of the Matter fubfcribing the jurat, and 
of the name of the defendant fubfcribed to the anfwer being hit 
hand-writing, is fufficient proof of his identity and having fwora 
it, fo far at leaft as to put it upon him to (hew that he was per. 
fonated. Rex v. John Morris, 2 Burt. 1 1 89. Leach. Cro. Law 
Ccf. 48. Sec Bradfs cafe, U. 49. (/i.) the opinion of Adair, 
Recorder. 

2. In an indictment for perjury, committed on the trial of 
an information in the Exchequer, the witnefs, who had taken 
down the defendant's evidence, proved the words, but could not 
fpeak to any other part of his evidence. Per Lord Kenyon,Q.J. 
«-The whole of the defendant's evidence on the former trial 
fliould be proved ; for if in one part of his evidence he corrcfted 
any miftake he had made in another part of it, it will not be 
perjury. And he directed the jury to acquit the defendant. Rex 
V. Jones, Peale's Ni. Pri. Caf. 37. S. P. per Lord Kenyon, Rex v. 
Dowlin, li. 171. 

But when the queftion and anfwer upon which perjury it 
Ifligned, arife upon crofs examination, and is entirely uncon«> 
neded with the original examination, proof of the crofii exa- 
mination it fufficient. Rfx r* Drwlin^ Ji. 
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i»v«..4«. (T. b. 89) Pofleffion. 

DEBT for not fetttng out titfies under 2 W 3 Edw.6. c. 13* 
Evidence that the parifhioners had treated with the pro- 
prietor for a compofitiony but came to no fettlemenr, is not alone 
fufficient tocftabliih his pofleflion of the tithes fo as to entitle him 
to recover iu this action ; for an agreement for a compofition 
would not amount to a poiTcflion as actual ofe and enjoyment does, 
much lefs a converfation towards an ;«greementy which ends in a 
diftgreement. tTyburd v. Tuck^ i Puli i^ Bo/an. 1^}^^^ 

X 

% 

^ivia. 247. (T. b. 90) Prefcription* 

$e«^. 'T^WO allowances in Eyre, and a judgment in trefpafs 400 yearc 
(T.^. 106). 1 ago, arc not concIuGve evidence of a ri^ht in the lord of the 
hundred to wreck of the fea, thrown upon a manor wkhia 
it \ and fome judges doubted whether it were evidence at alU 
l«]inety»two years undifturbed enjoyment of it by the lord of the 
manoTi is much better evidence of his prefcriptive right, JFanoir 
? Jrtiur, a A 2 Ws/f. 23. 

♦- 

i^viii.sss. (T. b. 105) Scienter. 

A CTTO?^ for keeping a dog, knowing him to be mad, which 
•*^ bit plaintiff's child, whereby he died fer quod fervitium 
fimtjtt. Lord Kenyan^ C. J. ruled, that a witnefs might be aiked 
if fhe had not heard in the neighbourhood that the defendant's 
dog had been bit by a mad dog ? for if the common report was 
that the dog had been bit, a duty attached upon the defendant to 
keep* him properly fecured. Jones ▼. Perrjy 2 £Jfin. Nh PrU 

* 

iiviii. 151. (T. b. 1 06) Seats in a Church. 

1.' A CTION for difturbing plaintiff in his pew, whicfc he 

^^ claims by prefcription as appurtenant to his meffuage* 

The declaration ftated, that he and all thofe whofe eftate he hath 

in the meffuage repaired it.' This being a pofleffory adion againft 

a ftranger, the plaintiff is not obliged to prove repairs on the tnal. 

Otherwife, where one claims a pew or ifle in a church againft the 

ordinaxy, who has prhnd facie the difpofal of all fcatt in the 

church, Kenrick v. Taylor % B, R. t WHf. 326- 

Ante^ 2. Plaintiff declared, that he was poffcffed of an ancient me^ 

(a b. 5S), fuage in the parifli o( B. and had as appurtenant to it the nfe and 

^' * occupation of a certain pew in the parifli church of J9., which 

pendant's wife pr^vcnte^ faim from ^njoying, Eridcnce wa^ 



^lyen of uninterrupted pofleffion 36 years; upon which the jury 
found a verdi£l for the plainlifF. On a motion for a new trials 
I^ord AlansfieUy C.J. — The queflion is. Whether there was any 
evidence at all to be left to the jury ? The plaintiff's title to it 
is, that it belonged immemorially to the houfe he poflcflld ; de- 
fendant has fct up a joint title^ in right of the houfe enjoyed by 
himfelf and anvither perfon. PlainttlF proves that he was put ia 
poiTeflton by the re£tor and churchwardens 36 years ago. .The 
queilion is. Whether this a£l .of the re£lor was to give pofTef* 
(ion under an old immemorial right, or in confequence of a new 
gift ? There are flrong reafons for fuppoGng it was not a gift. 
They could not make a gift of that which other people claimed. 
A gift cannot be made withoAt a faculty, and there is none here. 
The family who owned defendant's houfe have acquiefced for 
36 years, almod double the time which the (latute of limitations 
requires as a bar in certain cafes. Rogers v. Brooks (9* Um. i Slrrnt 
R^. jB. i2. 4 ji. (n. aJ) 

3. Pofleflion for above 60 years of a pew in a church is not a 
fufficient title to maintain an adlion upon the caf^ for uifturbance 
in the enjoyment of it. But plaintiff mud prove a prefcriptive 
right, or faculty, and (houUi claim it in his declaration as appur- 
tenant to a mefTuage in the pariih. Stocks v. Booths x Term Rep. 
B. R. 428. . 

4. In an a£iion on the cafe, for difturbing plaintiff in his pew/ . 
which he claimed as appurtenant to an ancient mefluage. It was 
held in B. R» th^t uninterrupted pofTef&on of a pew in the chan* 
eel of a church for 30 years, is prefumptive evidence of a pre- 
fcriptive right to the pew, where the afkion is brought againft a 
wrong -doer, and not againft the ordinary. But the prefumption . 
may be rebutted by proof that it was firft built at that time* 
Griffitb V. Matthews^ 5 Term Rep. P. R. 296. 

5. Cafe for diilurbing the plaintiff in his pew, whidi he ^'*\ 
claimed as apperuining to an ancient melTuage. At the trial he ^^' ^ '* 
proved that he and thofe whofe eftate he claimed bad ' fat in it 
between 50 and 60 years, ever fince it was built, and that there 

had been long benches there before. He alfo gave in evidence 
a libel exhibited by him in the conGftorial court againft the de- 
fendant and his wife, for difturbing his right to the pew, in 
which the court adjudged the right to the plaintiff, and admo* 
ni(hed defendant not to fit in it. On appeal to the court of 
arches, that court reverfed the former fentence, retained the prin* 
cipal caufe, and by an interlocutory decree admonifhed the de« 
fendant and his wife not to fit in the pew, and condemned them 
in cofts \ and on a further appeal to the delegates by the defendant^ 
that court difmiffed it wich cofts, and remitted the caufe to the 
arches. Hothamy B. before whom the caufe was tried, was of opi- 
nion, that the fentence of reverfal in the court of arches, confirmed 
by that of the delegates,- having aconcurrent jurifdidionupon this 
queftion with the courts of common law, was conclufive evidence 
agaiuft the claim of rij^ht fv*: up by the pUintifT^ and directed a 

Donfuit. 
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nonfuit* But B. R* were of a contrary opinion on argQment9 
and fet it afidCk Crcfi ▼• Sa/ter, 3 Tirm Rip. B. R. 639% 



^0 WarrantQ. 

* * 

t. pVIDENCE of an order of reftoration of a burgefs, to« 
'^ gether with proof of his having a£led as fuch, is fufficient 
to (hew that he is a burgefs defaSo^ without proving that he was 
aAually admitted. Symmers v. Regem^ Cawp. 502. 

2. An order of reftoration of a voter illegally di'sfraochifed ref- 
lates to the original right> and may be given in evidence to (hew, 
that his vote at an ele£lion ought to have been received ; though 
fttch eledioa were had prior to the date of the order* 
3. 503. 

3. In an information in nature of a quo nvarranto^ a judgment 
(T. b. 57). of ^gf of a third perfon^ viz, thie mayor by whom the defendant 

was admitted^ was allowed to be given in evidence. RexYm 
HeUin, 2 Str. nop. jinJr. 389. 
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(T.b.126) Will. 

I* npHE three witnefles to a will being alive, Forfifeutf Matter 

^ of the Rolls, refufed to efiablifli it without examination of 
them ail ; and he faid the rule wals fuch* Town/end v. /vr/, 
1 Wilf. 2\6. Vide 12 Vin. 260.pl. 13. 

2. The witnefles to a will ought not to be admitted to give 
evidence agatnft their own atteftation. Goodtitk ex dem. AlexMidit 
ki-aU V. ClajUn H al. 4 Burr. 2224. 

3« Where the fubfcrlbing witnefles to a will fwear to the 
teftator's infanity, other witnefles may be called to contradift 
them. Low v. Jdtffe^ \ Blackft. Rep. 365. Vide Piiey. PaJ^ 
meringf cited 2Stra. 1096. 

4. An implied revocation of a will may be rebutted by every 
fort of evidence. Brady v. Cubitt^ Doug. 30* 

5* It need not appear on the face of the will that the wit- 
nefles attefted in the prefence of the teftator ; it is matter of 
evidence to be left to a jury, Cr&ft v. Pavflett^ 2 Sir*, 1 109. 
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(A) What IS Extortion : And who may ht guilty "V^^ 

of It. 

I- dT ftat. 3 G. I. r, 15. / 13. It IS cnadicd. That no iheriff; 
*-^ under-fheriff, bailifF, or ether perfon employed in leYying 
or colle£fcing any debts, duties, or fttms of money due or there- 
after to become due to his majefty, his heirs or fucceflbrs, bj 
procefs of the court of Exchequer, ihall take, afk, or receiire anf 
fee, gratuity, or reward whatfoever of the perfon or perfont 
liable to pay the faid debts, duties, or fums of money, or of any 
other perfon, for or upon pretence of fuch levying or collecting, 
except the fum of four-pence only for an acquittance for fuch fum 
as (hall be fo levied or pollcded ; which acquittance fuch officer 
is thereby required to give and deliver to the perfon upon or from 
whom fuch debt (hall be levied, collcfled, or received ; and the 
bailiiFor other perfon receiving fuch debt or fum of money {hall, 
from time to time, anfwer and account for the fame to the (herifF 
or his deputy, and may require an acquittance alfo from fuch 
(lierifF or his- deputy for fuch fum, who are thereby required to 
give the fame without fee or reward ; and of and from fuch debts 
or fums of money fo levied, collefted, or received as aforefaid^ 
the faid (beriffs and every of them (hall efFe£lually difcharge the 
faid debtors and perfons refpe£live]y by totting, and anfwering the 
fame to his majelly, his heirs and fuccefTors, upon their refpeflive 
accounts in the Exchequer : and in cafe any (herifF, under- (herifF, 
or deputy-(heriff (hall nichil or not duly anfwer to the crown anf 
debt or fum of money fo levied, collected, or received, fuch 
flieriflF, under-lherifF, or deputy-flicrifF, for every fuch offence (hall 
forfeit treble damages to the party aggrieved, and double the fum 
fo nichilled or not duly anfwered as aforefaid; which faid damages 
and penalty (hall be ordered, decreed, and giveo to the perfon 
aj^grieved by the court of Exchequer, upon complaint and proof 
of fuch abufe as aforefaid made and exhibited before the barons 
of the faid court, in fuch (hort and fummary way and method as 
to them (hall feem meet : and in cafe any (herifF, under* (heriflF, 
deputy*(heriff^, bailUF, or other perfon (hall prefume to demand, 
take, or receive any fum or fums of money whatfoever, be the fame 
more or Icfs, of auy perCon whatfoever from whom any debt or 
fum of money was or (hould be due and payable to the crown, by 
procefs out of the court of Exchequer, for, or \n refpe£t, or upon 
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Si^ 



i&ttottiati, 



pretence of executing the faid procefs/ or for, or in rcfpcA, of 
upon pretence of fees due to them or any of them for colleding 
or receiving ihe fame, contrary to the true intent and meaning of 
this z&i or If any of the officers or perfons aforcfaid (hall demand^ 
take, and receive any fum or fums of money whatfoever for not 
' levying or forbearing to levy* any debts, duties, or fums of money 
nvhich were or (hocld be due to his majefty, his heirs and fuc- 
ceflbrs, and written out to them or any of them by the proccfs 
aforcfaid : in all and every fuch cafe every peffon fo ofiencHng, 
and being thereof lawfully convided, (hall be adjudged, deemed, 
and taken, and is and are thereby adjudged, deemed, and taken to 
be guilty of extortion, injufticc, and oppreffion ; and all and everf 
fuch perfon and perfons being thereof lawfully convi£led, Ihall 
forfeit for every fuch offence treble damages and cofts to the partjr 
aggrieved, and double the fum fo extorted : all which daikiage^ 
and penalties (hall be ordered, decreed, and given' by the barons 
of the court of Exchequer upon complaint and proof of fuch ex- 
tortion made and exhibited before* them, in fuch (hort and fum- 
, mary way and n>ethod as to them (hall feem meet as aforefaid^ 
provided fuch conviAion be had and made within two years after 
fuch oflTence committed, and not otherwife. 

2. There are no acceflaries in extortion, but he that is affifting 
IS as guilty as the extortioner. Per Parker, C. J. in Rex v. Lcg^ 
gefiy HiL 4iG. i; Str. 74. 
It U tbe 3. If a (herifF's officer having arrefted a defendant, agree with 

the"coaimon * ^^^^ pcrfon for a fum of money to accept him the third perfon 
law, tiiat an as bail for the defendant, fuch agreement is illegal, and void* 
officer ought Sictejbury V. Smithy HiL 33 G. 2. Burr. 924. And the officer 
mmlyVo/ ^* \iAAt to an attachment, tb. — ^Or to an indictment for extor- 

doing hi* tlOU. lb. ' 

duty. Per 
WUmot,^. Burr. 92B. 

4. The ufual charge allowed by the mafter to the (heriiF'^ 
officer^ upon an arrefl: is one guinea ; and it feems that if a bailiff 
exzGt more than ther ufual fum, he will be guilty of extortion in 
taking more than is allowed colore officii. Vide BMero and others 
V. M6jfe and others, Mich. 30 <?, 3. 3 Term Rep. B. Rnj^ij. 

Tivifl.470* (C) Pleadings* 

X. T tPON a motion in arreft of judgment upon an indi^mefit 
^ at feflions for extortion, it was objefted int, »/. that the 
juftices have no jurifdi£^ion as to extortion ; but this was over- 
ruled, for their commifiion has in it the word efctortionibus. Rex 
•f. Loggen and another, HiL 4G. i. Str. 73. 

2. Indi£lment againft two fet forth, that Dr. L. one of the de« 
fendants being chancellor and the other defetidant regifter of the 
Bi(hop of Sarum, did force one T. H. executor of the will of 
M. An to ptove the faid will in the fsrid bifliop's courtj uhi they 

bene 



hemfcUhdnt that the (aid wtU had before been proved in the pre, 
rogative court of Canterbury^ and by n:afon thereof they extorjive 
exsgibant of the fatd T. H. 40/. On not guilty pleaded, there 
Was a verdiA for the king. In arreft of judgment it wa^ objefted, 
that the defendant's offices were diftind, and what might be ex« 
tortion in one might not be fo in the other, and therefore the 
indidment ought not to be joint, as two cannot be jointly indi£(ed 
for. eiercifing a trade without ferving an apprentice(hip. Et per 
Parker^ C. J.—- This would be an exception if they were indifled 
tor taking more than they ought, but it is only againft them for 
contriving to get money where none is due \ and this is an entire 
charge. Rex \*Loggen and another ^ HiL 4 G. I. Sir. 73. 
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(A. 2) What is his Power. 



ijVln. 1. 



r. THROUGH a faftor has power to fell, and thereby bind Hecann«t 

*» his principal, yet he cannot bind or afFe£l the property of *^^^*'***"^ 
the goods by pledging them as a fecurity for his own tlebt, though ^f^*, jien 
there is the formality of a bill of parcels and a receipt. Paterfon for a gcnenl 
r. Taft)^ ^ Str. 1 1 78. *»»ij?« ^"* 

•' ' 10 bum from 

his friotipal. Daubigny t. Duval^ 5 Term Re^. B. K. 606. 

2, Therefore if a faflor pledge the goods of his principal, the 
latter may recover the value of them in trover againfl the pawnee 
on tendering to the fa£lor what is due to, him, without any tender 
to the pa^^nee. Daubigny v. Duva/, 5 Term Rep- B. R, 604. 

3. A fadlor may detain goods to pay cuftoms in any place or 
for falvage, but more doubtful aa to any other pretence. Fide 
Wifetnan v. Vandeput 2 Vern. 203. Per Hardwuke Lord C. 
Paul y» Birch ^ 2-/f/i. 623. 

4* When a fa^or to one beyond fea buys or fells goods fox the 
perfon tp whom he is fa£tor, an adtion will lie againft or for hinv 
in his own name 1 for the credit will be prefumed to be given to 
him in the firft cafe, and in the lad the promife will be prefumed 
-to be made to him, and the rather fo, as it is fo much for the be- 
|ie£t of trade. Gonxates v. Sladen^ i T. An. Guild. Salk. MS. 
Butt. L. N. P. 130. 

5. It was faid by JFiJIes C. J. in delivering the opinion of the SttptJI (C)! 
court on the cafe, that however a UGtov might have been confi- P^ >» *- 
dered formerly with refpeA to the power of felling on credit, it is 
certdn that as the law is at prefent; and as trade has increafed 
iDttch of fate, a fador may now fell for credit under a general 
authority, without a fpecial oqv for that purpofe. &v// v. SaU 
m4n,G.B. i6Gi9.2.. 

Vot- IV. Z 
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i.< vi" v (B) TranfaQions and Accounts between lum and 

his Emplojrcr. . 

I. ^ Merchant in London^ orders B. mfrch^int at)road, to'buy 
*^* him hemp at a limited price. B. exceeds the price, but 
favee more than the difference in the freight. A* rcfufes the 
contraft, but inflead of difpofinjj of .the goods at Zr. the pott of 
delivery, fends them to P, and fells them there frvr navy bills fub- 
]66t to difcount. Held by Lord Hardnuide that he (hall not be 
deemed the factor of B,y buc to have tjken the goods and Af* 
pofed of them ns h\s own^ notwithftaiiding the refufal. For there 
was a new tiOc in re(hipping, and the value of navy bills being 
fubje£t tofludluatiori, y^. had therefore run rilkswith them which 
as fa^or he could not do, and by the confequences of which JJ. 
as principal could not have been bound to lland« Cornwall 
V. iVilfon^ I Vrf. 109. 

2. Poifibly there may be fomethinp that may make a rule, if on 
one part of the contract a factor m^kcs an exceeding of his or-, 
dcrs, and on aiu.ther part relating to the fame poods a Caving, it 

, will be juft not only for the merchant or principal to take the 
whole, but a court of equity ought Mo to confider it fo, as it 
would be verymifchievous if .ochcrwife. Per Loid Harwickf, 
I Fef. 5)0. 

3. It is clear that if there is an authority ever fo general by 
indorfement upon a bill of lading without rfecKiring that the in- 
dorfee is fj^<)r, the oxyner as between him and the fadior re- 
tains a lien till d-livery of the ^oods, and brforeihcy arc aftuallf 
fold and turned into money. IW Lord MansfuhL C, J. Wright 
ki aL V. Camphell ^ aL 4 Luy,\ 2050. 1 BlarkjKJiep. 628. S. C. 

/jf. If the fa<^or pays \i oyt.c with notice to a third perfon, then 
it may be followed in the hands of fuch tliird perfon, lor it re- 
mains then in his hands fuch as it- did in thofeof the fa£tor. /^* 
Sse Brown S' ^^^ if goods are bona Jide folvi by the factor at fca (as they 
V. Wilitami, may do when no other delivery cm he givenj it will be good not- 
Lckbmow withft^nding 21 Jar. i. r. 19. Tlie vendee ihould hold them by 
V. Maion, virtue of the -bill of file, though no a£bual pofTefTion is dcliveredi 
jTermRep. and thc owncr C4n never difputc with the vendee, becaufc thcj 
Eutrcvcrfed ^^rc fold bonajide^ and by the owner's own authority, lb* 

\n Lam. bcacc. and Doili. Pioc. t U. Biackft. t^-j. % H. BUckft. 201. 5 Term Rcf. 6C4. 

j3vi"-4> (C) Difputes between Fadbor or Employer, and 

Creditors of the other j and where the Fador or 
Employer dies or fails^ 



1. XII7HEN the cuftom of the trade is, that the faSor fcto 
• goods at hii own ri(k> for which he baa an addiuonal 
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BBiiv (cemi allowance, no credit is given as between owner 9fi4 buyeri ^^ 
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Ae latter is hot smfwerable to the owncfi though he gives him ofopinioo 

notice before payment not to pay to the fa£^or u-ho has foiled* wiih tbejn. 

By two juries againft the direction of L^/, C.J. both times, partjcuitr* 

Scrim/bin V. AJderton, 2 Stra. 1 1 82. circum- 

A^nccsof 
this cafe difcharged the operation of the general rale of law, " that the file of the f»Ao' createt i 
*' contraA between the owner and the buyer,** for thai frum (he agreement to lalce the riflc^ of the 
flebtf upon himfelf, the fa&or wa^ to be cootidered at the owner*s debtor. BuU. Ni. Pr». 130. Efard 
V. HUwud, Efpin. L. N. P. J 07. 

2. If a factor felling under a del credere commidipn, fells goods 
as his own, and the buyer knows nothing of any principal, the 
buyer may fet off any demand he m:iy have on the fafior againiC 
the demand for the goods made by the principal. George v. Ciagget^ 
7 Term Rep. B. R. 359. 

3. A fa£lor h^is a lien on goods configned to him, not only 
for incidental charges but as an item of mutual account for the 
general balance due to him fo long as he retains the poiTcflion ; if 
he parts with poflcHion he parts with his lien. Per Lord /f^i^- 
nvicke^ C. Krutzer v. Jf^Ufon^ H, 1754. . Gardiner v. Co/emaft^ 
jT. 1755. ^*^^^ f^'^ Lord Mansfield^ Godin v. Lotfdon Affurance 
C^mpanj^ I Burr. 489. I Blackjl. 604. 8. P. Foxerofi y*Dtu»n^ 

Jhirty 2 Burr. 936. 

4. ^. a factor, knowing the circumftances of R, his principal 
robe defperate, and believing that he mud fail unlefs he procure<t 
credit, advances money on his bills to fave him from immediate 
failure, truding for reimburfement to a future conCgnment o^ 
goods upon which he may acquire a lien. B. having previoufl/ 
to this committed a fecret aA of bankruptcy unknown to >/. fendd 
him goods fubfequently, which he fells and detains the produce 
in difcharge of his debt. In an ajjumfftt brought by B.^% %U 
figneed for the amount for which they fold, it was held in B. /f* > 
that this was no fraud in A. and th;it he had Hen upon the price 

of the goods for the money thus advanced. Foxcroft ist al. v. 
Latterthwaite^ 2 Burr. g^^. 

5. Where a fa£lor made an agreement for the hire of a (hip 
with the mafter on his own account for 48/. per month, and not 
on the part of his principals, they are not liable, nor their goqds 
put on board to fatisfy the nfafter's demands^ but they are liable to 
pay the faQor the freight for the cargo j and as he was bound by 
the charter-party, which >gaye the matter a fpecific lien on the 
goods, he has a right to be paid in the firft place before the aflignees 
of the fa£tor under a commiflion of bankruptcy againft him^ 
who (land only in the place of the bankruptn Paul v. Bircb^ 
2 Alt. 621. 

6. A. a clothier fent his goods to A a fadior, who had become 
ftirety for him for a bond debt. B. fold the goods to C. as fa^lor^ 
and C. knew him to be fo. Afterwards A. becomes bankrupt^ 
and B. difcharges the botid debt. In an a^ion by A,*s affignces, 
brotjght againil C. to recover the value of thefe goods, it was held! 
in n. R. that R had a lien upon the price of the goods in Cs 
hjMids to the amount of the debt. Tor though not in adual 

Z % poflefiioDj 
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poiTeffiDii, yet as he has a power of giving a dtfcfaarge or briiig<« 
ing an adlion, lie has a right to retain the money in confequence 
of hia lien as much as a mortgagee has by the title deeds cf an 
eftate in his hands^ though he be not In^ pofleOion. Drinkftfater 
V. Goodwin^ Cetvp. 251. 

7* A factor who receives clothsi and is authoriCed to fell them 
in his own name, but makes the buyer debtor to liimfelf, though 
he is not anfwerable for the debt, yet he has a right to receive 
the money* His receipt is a difcharge to the buyer, and he may 
bring an adion againft him to compel payment, and it would be no 
defence in that action for the buyer to fay, that he ought to have 
the money bccaufe the principal is indebted to him in more than 
Chat fum, for the principal himfcif ca]i never fay that, hut where 
the fa£tor has nothing due to him. There is no cafe in law or 
equity where a fa£lor having money due to him to the amount of 
the debt in difpute, was ever prevented from taking money for 
I cloths in his hands. Per L )rd Mamjield^ C. J. delivering the 
jijSgment of the court. lb. 255. 

8. A. a trader in London having money of J. S. (refidtnfr in 
Holland) in his hands, bought South- Sea (lock as hStor for y. 5.» 
and took the (lock in his own name, but entered it in his account- 
book as bought for 7- 5., after which A. became bankrupt. Held 
by Lord Parker^ C. that the trufl (tock was not liable to the 
bankruptcy. Ex partt Chiony jj P. Wms, 186. n. [A]. 

9. Where a merchant beyond fea configns goods to a fador in 
London^ who receives them, the fadlor in this cafe being only a 
fervant or agent for the merchant beyond fea, he can have no pro- 
perty in fuch goods, neither will they be affecled by his bank* 
ruptcy. Per King^ Lord Chancellor. Godfrey v. Furgs^ 3 P. 
Jvms. 186. See alfo Ex parte Dunias^ 2 Vef 586. i Atk. 232. 
S. C. Man V. Cadell, Cowp, 233. Copeman v. Gil/man,, I JP. 
fTmf. 314. 

10. If goods be afligned to a faQor for fale, and^he fell and 
receive the money before his bankruptcy, and do not purchafe 
with it any fpecific thing capable of being diftinguifhed from the 
reft of his property, the configndr fl^all not recover the whole 
moqey from his afGgnees, but muft come in under the commif- 
Con. Scott V. SaUm, Wii/es, 40©, 

11. So if a h&oXf at the time of the fale, agree to put off a 
debt of his own due to the vendee, it is the fame as if the fa3or 
received fo much money from the vendee, and the confignors muft 
tome in under the fa£lor*s commifljon. 3id, 

11. But if the goods remain in fpecie in the faflor*s hands at 
the time of the bankruptcy, the confignor may recover the goods 
in .trover from the affignees.' lUd* S. P. Pan/ v. Bircb^ 
^.Atk. 621. 

13. So if a faflor fell goods for his principal, and become 
bankrupt before payment, and his aflignees. afterwards receive the 
money, the principal may recover it from then in an a&ion for 
0ioney h^d and received* lUd, 

8 14. So 
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14. So If a faftor on fuch a fale takes notes in payment from 
the vendee, payable at a future day, and his affigneca afterwards 
receive the money, the principal may recover it from them in an 
a£lion for money had and received. Jhid. 

15. So if the affignees of a faftor who is bankrupt receive 
bounty money on any article under an afl: of parliament giving 
a bounty to the importer ^ the confignor of that article may recover 

fuch bounty money from them in an action for money had and ' 

received. Ibid. 

i6. Z. rcfiding in the country, agreed with J. refiding in London^ 
to draw bills on J. making remittances to anfweV the fame when 
due. Z. in confequence of this agreement remits bills to J. to 
difcharj^e a balance due to him in the firft place, and next to 
indemnify him fo far as they will go for acceptances which he 
had made of Z.*s bills. J, becomes bankrupt without paying 
the acceptances for Z. and before the bills remitted to him become 
due. Held» in an a£lion brought for money had and received by 
Z. againft ^.^s aflSgnees, that this was the cafe of goods conGgned 
to a faSor, and that Z. had a right to them fubjeft to JJ& lien as 
fador, for the balance due to him, deducting commi (lion charged 
on the unpaid acceptances. ' ZwicA v. Walker ^ al' AJfignees of 
Jennef% 2 Black, Rep. 1 1 54. 

17. Where a bankrupt has underwritten a policy to a broker 
aQing under a del credere commidion, and a lofs'upon the policy 
happens before, but is notadjuHed till after the bankruptcy, the 
broker may dedud the amount of the lofs from the debt which * 

he owes to the eftate of the bankrupt, and if by miflake he pay Seetlfo 
all that is due to the aflignees, without dedudin^j; fuch money, ^'f[?^'j. 
he may recover it back in an adion for money had and received. x,\,*** 
Bize v. Dicka/on^ al\ l Term Rep. B. R. 28 J. 

18. If goods be fent to a factor to be difpofed ofy who after- 
wards becomes a bankrupt, and the goods remain diftinguifhable 
from the general mafs of his property, the principal may recover 
the goods in fpecie, and is not driven to the necefiity of proving 
his debt under the commiOion of bankrupt ; nay, if the goods be 
fold and reduced to money, provided that money be in feparate 
bags and diftinguifhable from the factor's other property, the 
lien^is the fame. This is an incontrovertible point. Per Lord Kenyan 
C. J. Toole V. Hoiliftgworth^ 5 Term Rep. B. R 226. 

19. //. and B. came to this agreement, that B. Oiould pur* * 
chafe of ^., what he could fend at a dated price, and that A» 
(hould from time to time draw upon B. for the money due upon 

fuch fale, and that B. (hould alfo from to time accept other bills 
drawn by A. for his own convenience, for which he was to remit 
value ; after they had z&cd under this contra£l for ibme time, 
B* became a bankrupt, being under acceptances to a large amount 
for ^., and ]/i. being ignorant of the bankruptcy, fent a parcel of 
light goods and bills to enable B. to difcharge the acceptances, 
which parcel was taken by B*'s affignees t it was holden that A. 
wl^ had fmce paid J?.'s acceptances^ might recover back the 
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nU znA bills fcnt after the bankruptcy^ on the ground of tbeif 
having been fent for the particular purpofe of paying thofc ac- 
ceptanccsy and that as that purpofe was not anfwered, the pro- 
perty of the gold,^ {5*r* remained in A, Tooke v. Hollingwortb t^ 
cl\ 5 Term R^p* B. R. 215. Affirmed in Cam. &cacc. 1 H. 
Blackft. 501. 

ao. If A. and B. have a general running account, coniiding cf 
bills drawn by J3. on C in favour of A.^ and of bills and other 
fecuritics depoGted by A, with B.^ and upon the failure of B. 
and C, A, be obliged to take up the bills received by him from 
B. whereby the balance is in favour of Ar^ yet A. cannot m^in- 
fain trover, for the bills dcpofited by liim with JS. For to <io this 
there muit be either a bill pledged againll a bill, or a tranfa^lion 
againd a tranfaclion; but here the bills were comin)> in day after 
day> and paid in, and were all paid on one general account. 
Bint W al' v. PulUr ^ al\ 5 Term Rep, P., R. 494. 

91. If A. deiiofit goods with B. his factor for fale, and .5. 
promxk to pay the proctedf to A, wien/oIJ, B. h.is no lien upon 
them if not foMy for the balance of his general account arifing 
upon other articles, for the exprefs ftipulation of the parties puts 
an end to the rule that would otherwife attach by Uw, that a 
f^t^or has a lien for his general balance upc n tl?e property of his 
principal comint; into his bands. Walker ii aV v. Birch ij al\ 
6 Term Rep, B. R. 25 S. 

21' A. a factor in confideration of goods bein;; confi^ned to 

him, accepted bilU drawn upori him by B, the confignor. A. 

becomes bankrupt before the goods arrive, and on their arrival, 

and the captain's recommending it to him to unload immediately, 

he tells him that he did not think himfclf at liberty to 

intermt'ddle with the goods, being bankrupt, but afterwards pays 

the captain a fmall Turn in part of freight. In an a£lion brought 

by A/9 alfijinecs to recover the value of thcfc goods, delivery 

being after wafds refufed by order of Z^.'s aiTignees, who had alio 

become bankrupt, it was held that they were not entitled to 

recover. For the confignor h\d a right to flop in tranfUu ; ift, 

becaufe A, or his aflignees not having paid the bills^ theie was no 

payipent for the goods, but a mere liability to pay. 2d, Btrcaufe 

J^ote^^tyiet h<t was not in pofTeiTion of the cargo, from which fimc a fa4Stor'6 

c. B. inde- Hen alonc.^ttaches, for the bare payment of a fmall pirt ^of the 

opinipnof* freight being made as fador docs not amount to a co/iftruf^ivc 

the judges taking poflelTion of the cargo. Kinl9cb iff oT v. Craig^ 3 Term 

fiJd,that j(^p j,^^ S, C. U. 783.^ In Dom. Proc. by the unanimous 

th I being a .v r n l .». • • ' 

ca.€ of con- advice of all the other judges. 

fij^nmcnt betweep principil and U^r, the right of (hipping m trmmftu wtt out fif ihe queftion, that 
never occurring but a« between vendor and vendee, and that he never having goc pofTeAion ot the gooda, 
there could be no lien» and that giving him acceptances on the failh of the confignment wai only aa 
executory agreeoneiU, ft»r non-pcrfonrunce of which only a light of aAiott accrued, but no fn^titg 
0/ the goods wa« iltz-eby velted in him. ib. 7S74 

But no*e, that in Vix)(. v. Eli^fon ic il. Skringt at Guildhall afcerTrin. i8oo» Lord Keoyon, C. J* 
lai'i that he d<(ftr:d from al« the judgei in opinion on this calls, and was fo difTatit^ed with the deter* 
mindtion that hewouU have endcred :bia reafuns ia tte form of pr«)teft had ic beet iifual. It ««a aM» 
ftatc4 at Che b^ that Lord £ldfA bad lijuwilip iaiiauced a &flul4( dtiUpprobacioo* 

23* Goods 
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23. Goods were conGgned to A. ; on his becomiog a bankrupt 
his adignee went to the inn where they were arrived, and put his 
mark on thenii but did not take them away becaure they were 
attached by a creditor of A, the bankrupt, the conGgnor could not 
afterwards ftop them, for they were not in tranjttu^ but in the 
conHgnee's pofleflion, for in order to dived the right to ftop in 
tranfitu^ it is not neceflary that tlie goods (hould have been taken 
by the very hands of the confignec himfelf. Ellis W aP v. Hunt 
i^ aP, 3 Term Rep. B. R. 464. 

24. A conGgnor may ftop, goods while in trattfitu^ though the 
conGgnee has in part paid for them. Hed^fen v« Loy^ 7 Term 
Rep, B, R. 440. 

25. If the conGgnee :)flign the bill of ladit^g to a third perfon 
for a valuable con G.ie ration, the right of the conGgnor as againft 
fuch affignce is divcfted Lickharrew v. Mafon^ 2 Term Repp 
JB^ R. 63^ hrld contra by the court of Exchequer-chamber in a 
writ of error from B. R. i -W. J?/. 357. 5 Term Rep. AiJ, 
683. 

2tf. If the conGgnee of ({oods, to whom the bill of lading 1$ 
indorfed in blank, alBgn it ovtrr as a fecurity for acceptance) 
given by the aflignee, not amounting to the value of the goods^ ' 

and afterwards by an agreement between them they become part* 
ficrs in the goods, by which aj^reemcnt it appears that the con- 
£gnor has not been paid for them, the affignee of the bill of 
lading cannot maintain trover againft the conGgnor, if he ftop 
the goods in tranfttu upon the inf-'lvency of conGgnee. Solomom 
V. Nijfeny 2 Term Rep. B. R. 674. 

27. A. at a foreign port (hips goods by the order and on the 
account of jB., to be paid for at a iuture day ; and bills of lading 
are accordingly Ggned by< the m^fter of the (hip. One of the bills 
is immediately tranfmitted to B., who, before the arrival of the 
fhip at the place of deftination, fells the goods, and iniiorfes the 
bill of lading to C. after ^he arrive.! of the (hip, and a delivery of 
part of the goods to the agent of C. ; B, becomes bankrupt, with« 
Mit having paid A. the price of the goods By this delivery the 
tr0njituf is at an end as to the whole of the goods. SUebey y. 
Heyvfard^ 2 H. BlaAft. 504* 

(D) Of joint Fadors j or where one Factor is em- ^s^'p- St 

ployed by feveral Principals. 

EVERY coniignment to two faflors jointly ^ imports a confent 
by the consignor for them to truft one another, but both are 
anfwctable and accountable for the whole ; they have a right by 
the contra£k to deliver over to one another. Joint fadors are c<h 
obligators, and are anfwcrable for iyrtx, another for the whole | 
and tf Done were anfwerabte but the fador who embezaled the 
vfliAsi it WQttld be iuft the (ane ais \l (bat obc was only trufted. 
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. The conGgnor has a better fccutity for configning Ws goocia id 
joint faftorS) which fccurity ought not to be leiTened or impaired 
without the rood clear intention of the confignor. Per Wilmat^ 
C. J. Godfrey v. Saunders^ 3 Wilf. 94, 

nV"'-7« (E. 2) Liable to anfwer Damages, in what Cafes in 
^ general. 

4lkr<^(B}, I. A Faflor or broker aAing for their principals, were never 

-^ held to be liable in their own capacities. Per Talbot^ 
Lord C; J. John/on v. Ogilby^ 3 P. Wms. 279. 

2. A commiffion dtl credere is an abfolutc cnp:igemcnt to the 

^ principal from the broker, and makes him liable in the fird indance, 

fo that he is liable at all events, though the principal may refort 

againft the underwriter as a collateral fecurity. Grove v, Dubw^ 

iTermRep.RI^ 1 12. ' 

^. A broker when he bought goods for his principal^ agreed 
for one hdlf percent, to indemnify' him from any lofs on the tc^ 
fale ; it was holden ill B. R. that this undertaking was difcharged 
Ivhen the principal had a fair opportunity of felling at an advan- 
tage, but negleded it, though he was afterwards obliged to fell 
at a lofs. Curry ▼. Eden/on^ yTerm Rep, B. R, 524. 

4. Such an agreement if reduced into writing need not be 
ftamped, bccaufe it is 4 contta£); relating tq the (aic of goods. 
Ibid, 

iiv»n»7' (F) Faftor liable to anfwer Damages in what Cafes, 

Not ohfcrvivg Orders^ or without Orders^ 

I. lF a merchant abroad interefted in goods and the freight of 
** a cargo, mortgage them to his correfpondent in Engtand for 
payment of money at a certain day, and by letters inclofing the 
bills of lading, dire£l him to infure, the latter having accepted 
the bills of lading, will be liable to an aQion for not infuring, 
notwithdanding that the mortgage was become abfolute . before 
the order was received ; for it is one entire tranfa£lionj which he 
cannot accept in part, and rejed as to the r^ft. Smitb v. LafceUeSt 
i Term Rep. B. R. i^T. 

2. If a merchant in England has been ufed to procure infurances 
for his correfpondent abroad in the ufual courfe of trade, the ht- 
ter has a right to expe£l compliance with an order for infurance 
from the former, though he has tio ctkGt$ in bis correfpondenl^s 
bands, vnlefs fome previous notice be given to the contrary. Ji* 

3. When ajnerchant abroad has effe£is in the. hands of his 
correfpondent here, be has a right to cxpt& that he will obey an 
order to injure, becaufe he is entitled to call his money out of 
the other's hands when and iu wbat-'in^ner b^ picafes* Per 
£uUer, J. a. 

4. When 
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4* When t mercliant accepts an ofder for xnfurancey and 
limits the broker to too fmali a premium^ fo that no infurance 
can be procured^ he is liable to make .^ood the lofs to his cor* 
refpondent. Wallaay. Tellfaitj per BuUer^ J. lb. 1 88. n. a, 

5* But if a merchant re'fiding in London^ who has received an 
order from his correfpondent, does what is ufual to get the infur- 
ance effeded, he is not bound to do more. Smith V aP v. Colo^ 
fan far at. lb. 

6. The rule of equity is, that if an order is fent by a principal 
to a faAor to make an infurance, and he charges his principal as 
if it waamade, if he never h^s made it, he is to be confidered as 
the infurer himfelf. But if fuch fiiftor employs an agent^ that 
equity will not extend oyer that agent. Per Lord Hardwicke^ 
C. Tichei V. Shorty -2 Vef. 239. 

Sec Bankrupts^ Mafter and Servant, Mafter of a Ship, Mer^ 
^iant^ and other proper titles. 
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(D« 2) What (^all be faid 4o be, or fhall amount to 'iv^qis* 

a Deed. 

pLAINTIFF declared, that defendant per quoddamfcriptuutfuum 
^ foRun^ apud^ fa^c. conceflitto thev plaintiff an annuit]r. Upon 
oyer the inftrument was fet out in bae verba, and concluded with, 
'* Jn vntnefs whereof I have hereunto fet mj band and feed!* On de- 
murrer, there was judgment by default, for want of joinder ; but 
on error in £• R. held, that the word fcriptum alone will not 
make it a deed, and (here is nothing elfe to imply it. Moore r. 
Jone/, Sir. 814, 

See firft point in Rift^n r. Vedlt^r^ ftated in SuppI, tit Jointen^ 
^h (L), M , , 



^4^ JFaitjBf, or DectijBtt 

ijvin^ (E) What Things arc ncceflary to make a Deed 

indented. 

See Harg. notes 2| 3. Co.LitU 143. ^. and Bt^L notes t»?s3* 
lb. 229. 0. 

TsVtn. ly, (H) Sealing. 

JNDENTURA faaa inter leflbr and leflce, held to import 
'^ fealing by both, in an a£txon of covenant by the executor of the 
Jeflte agiiiuft the afligneei for rent. Alkinfiny. Coatworti^ B. R. 
Str. 12. 

tfnn.%s. (N) At what Time the Delivery £ball be good. 

Second Delivery, 

HUSBAND and wife demifed houfes, to which the wife was 
entitled in fee in reverfioni for 99 years, by way of mortgage. 
The wife» after the bufband'a death, having accounted with the 
mortgagee for intcreft, and furrendered to him the pofieflion in 
writing of part of the mortgaged premifes, and direded the cei^ant 
to attorn, the court of B. K, held, that, although the deed was 
originally void, thefe afis were equivalent to a re-delivery of it, 
and confirmed the mortgage. Goodright v. Strapham^ Cowp. 201. 

Pafe by the Deed, what Things. {SuppL Sec.) 

/^NE, by deed, in cpnfideration of love, t^c> and for fettling 
^^ om undivided mmty of the manors, ^c. thereinafter mention- 
ed, grants the one undivided moieties of all, ^f. (particularly de- 
fer ibing them,) together with all other his lands ^ tenements^ and 
hereditaments in the kingdom ^Ireland; to hold the [aid undivided 
moieties^ together with all other his ejlate in the kingdom g/* Ireland, 
to the ufes thereinafrer declared ; and then declares the ufcs of 
the undivided moieties only. Held, ift, that the grantor did not 
intend to pafs any other lands than the undivided moieties, adly, 
Sttppofing the fweeping claufe did •extend to any other lands, 

!^et, no ufe having been declared of them, they defcended to the 
itir at law. M9ore v. Magratb^ CMvp. 9. \ 

isvin.46. (Z) Cuilody ; who (hall have the Deeds* 

♦ 

n^HE purchafer of a fmall part of an eftate took a <ovenaiit 

^ from the vendor to produce the title deeds, When neceflary. 

Afterwards the vendee took a mortgage of the other part, bv 

which 
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^rhicfi means the deeds came into his poflefliony and he then 
vfligned the mortgage to a third perfoHj without mentioning the 
deeds in the afB^ument. Held^ that the aflignee codd not 
maintain trover for the deeds. Tea v. Field, 2 Term Rep, 
B. R. 708. 

(B. a) Kept private by, or in Cuftody of the Maker, 1 3Vin> 5o> 

» 

'T^HE court of Chancery would not confidcr a voluntary deed, 
-"- without a power of reyocation, which was duly executed by 
the party, but informal in feveral parts of it, and was afterwanis 
kfpt by him uncancelled, as fct afidc by a fubfequcnt will. Bougb^ 
ton V. Bougbton, I Atk. 625. 

(D. a) Who may take or be bound by it. One not ^^^'p-s^ 

figning it. 

^ Executed a bill of fale for bimfelf and his partner, in the pre- 
•^^* fence and by the authority of the latter. There was but one 
fe ^1 to the deed ; and it did not appear that he had put the feal 
twice upon the wax. This was held in B. R. to be a good exe- 
cution of the deed, as to both partners: Baile v* Dunflerville and 
another, 4 Term Rep* J?, i?. 3 13. 

» 

(E. a. 2) Deeds. Void or voidable, or not. And nvt^59« 

by v^hom, and when. 

*y B. in 1 75*1 cpnvcyed lands in fee to JT. C. by way of 
^/ • mortgage. W. C. died leaving J. C. an infant, his fon 
and heir at law, and his widow C C. and the faid J. C* his 
executors and refiduary legatees. J, B. (the mortgagor) after-* 
wards borrowed of D. and E. the leflbrs of the plaintiff^ a fum 
of money to pay off 'W. C.*s mortgage debt, and for other pur- 
pofes; and| by indentures of leafe and releafe, dated in 1761^ 
the latter between the faid J. C. (then an infant between 16 and 
17,) and £. C. of the iird part, the faid J. B. of the fecond 
part, and D. and B. the lefibrs of the plaintiff of the third part^ 
y. C. and £, C. in confideratiun o*f their mortgage money^ 
granted and releafcd the premifes to Z>. and £• and their heirs. 
y. B. who had continued in pofleffion after the mortgage in 
I7S'» t^^d, in 1756, deniifed the premifes for a term of years 
by way of mortgage to T T. who, in 1 762, affigned the term to 
H. P. the defendant } ptior to which time, however, notice was 
[tven him of the mortgage of 17511 and the ailignment of tu 
^ Cp afterwards, being ftill an infant, made an entry to avoid 
lis leafe and releafe. The queftion was, Had D. and £• the 
lefibrs of die plaiatiffj a right to recover? Lord Mafis/liU, in 

delivering 
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' delivering the opinion of the court of K. B. divided the cafe into 
two queftions, i ft. Whether the conveyance bound the infant? 
2dly, If not, whether //• P. the fecond mortgagee, could take 
advantage of it. A^ to the fird, his Lordfliip mentioned it to be 
a rule, that if an infant vduntarilj does a right ad, which 
he is compellable to do, it fhall bind him \ and that z&s which 
do not zStOt an infant in point of intercft, but are only the 
execution of an authority intruded to him, are binding. Thcfe 
rules he applied to the cafe before him ; and then delivered the 
unanimous opinion .of the court, that the conveyance bound the 
infant. But fuppofmg the conveyance not binding, the fecond 
quedion, he f-»id, depended on two points: jft, Whether it was 
void, or voidable only ; 2d, If voidable only, whether the infant, 
by his entry, had abfolutely avoided it. On the firft point, the 
opinion of the court was, that it was at mod only voidable $ 
ar^d fecondly, they held, that the infant himfelf could not defeat 
it during his minority ; becuufe he ought not to be bound tiU he 
attained his full age, when he might ele^i to confirm his dttd \ 
much lefs could the defendant, a mere ftranger, ele£l for him. 
And judgment pro ^uer. Zoiwh v. Parfons^ 3 Burr, ' 1 794. 

. I Black, 575. S. C. See Harg. notes, 3. Co. Li^. 51. *• tf 5, 
Jb> 171.^. 

2. ji. M. and her two fidcrs were, under their father's will, 
feifed of a confiderable cdate -, and pofleffed of a confiderable 
leafehold edate, as joint-tenants. Previous to the marriage of 
j1, M. »with J. H. (he, being then an infant, by articles dated 
the 28th OHober 176c, and made between her of the firft part, 
J. H. of the fecond part, and trudees of the third part, it was 
covenanted and agreed that the leafehold edates fliould be 
afligned to J. H* for his own benefit ; and that the freehold 
edates fhould be fettled on him for life ; and then on her for 
her life ; remainder to their firft and other fons fucceffively in 
tail male ; remainder to tlieir daughters, as tenants in common 
in tail ; remainder to J. H. in fee. And he covenanted to pay 
TOO /. to the trudees upon trud, to pay A. H, if (he fiirvived 
him, the intered of it for her life, and afttr her deceafe to divide 
it among the children. Afterwards //. JIf. died underage. The 
guedion was. Whether thefe articles were in equity a feverance 
of the joint tenancy ? Lord Chancellor Bathurfi^ when he made 
bis decree, obferved, that the fird point attempted to be efta- 
blifhed by the counfel was, that had A. M. been of full age 
^hen die entered into the articles, they would have amounted 
to a feverance ; but that no determination to that tSzfX had 
ever been made : that the co-joint tenants were not, in this cafe, 
to be confidered as volunteers, as they claimed by title paramount i 
and that thehr fituation approached nearer to that of iflue in tailj 
who claimed per formam doni^ than to that of an heir at law, 
who claims only under his ancedor : that.the utmoft which the 
infant could do would bQ an avoidable a£b ; and that, of courfe, 
it would be in die difgrctiou of the court either to give or refufe 

their 
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tlieir afliftance to it ; and, by a parity of reafon, it mud always 
be in their power to model his contracts at their pleafure : that 
tht: cbntraA^ in the prefent eafe, was not fuch as the court would 
uphold. Had tfie infant Fivcd to come of age, and a bill been 
filed againft her for performance of the articles, the court would 
have fet them afide, and referred it to a mafter to draw new 
propofals for a propel fcttlcment : that as the contraft was not 
fuch as would have bound tHc infant herfelf, a fortiori it '(hould 
not bind the co-joint tenants. That it would be a ftrange doc- 
trine, that any aft of an infant, which is by its nature avoidable, 
Ihould fever the joint-tenancy ; as, if that were allowed, it would 
always be in the power of the infant to fay, whether the joint- 
tenancy (hould be fevered or not ; then, if any of the co-joint 
tenants (hould die under age, the infant mi^ht avoid his own 
aft, by pleading infra atatem^ and refort to the title of furvivor- 
Ihip, which would be a great injuHice, and hard(hip on the co- 
joint tenants. On thefe grounds his lordfhip was of opinion, 
that the articles did not amount in equity to a feverance of the 
joint-tenancy. May v. Hook^ ButL note i. Co. Liu. 246. 0. 

Sec Suppl. tit. Jointrefs and Jointure (H), poft. 

(B. a. 3) Loft Deeds, Sffc. In what Cafes Adions ^TX^%r^ 
lie at Law,iv though the Deeds are loft. 

Xlf/HERE a rent charge is granted by deed, and the deed hap^ 
^^ pens to be lod; the plaintiff cannot read a copy in evidence 
at law, becaufe he muft declare with a profert hie in curia, as the 
defendant is entitled to oyer of the original, fo that the plaintiff 
muft either fet up a prefcriptive title to the rent, from a conftant 
and uninterrupted payment, or he muft bring his bill to be re- 
lieved againft the accident of the original being loft : the fame Sc« the caft 
rule holds in the cafe of a bond ; for though a hundred witneffes oFFm/ r/ 
could prove the fubftance of it, yet it is not fafikient at law; for ^^^'^tk?* 
the plaintiff muft declare upon it, with a profert hie in curia. 3^5, and* 
Per Lord Chan. Hardwicke, Anon. Cafe, 58. April. 16, 1740. Sntiimtyg. 

mad t Vef. ^{^5. 39^ S. P. But thit opiniofi of L.ord Hariwek* has been overraled by fisverai fubfe. 

aiuoc caiesi which have bten deteimined on tolkmn argumeoc: and the diflin^oo now made if, that 
buagh a deed be k>ft, yet the ^atty may -declare thereoD, or piead it (at (he c*k may be) with an avec* 
menC, or faneftioo that tkt dttd is l^ t d^rtye^ky tmu and acetdtnt \ and a froftrt blc 'm emiM ibaA 
bcexcured. But if the party, in fuch cafe, make a proftrt of the deed, the right of tytr (if prayed) 
canDOc be difpenfed with. yUt the fef eral cafes of Strtfif v Spiamw^ Sera. I if 6. i ^ ilf* i6. S. C* 
Jifod f B*99kmMt 3 Term Rep. B. R. t5i. and the cafes cited » iiatis* B%bm y. tbi Bt/hp ^Cmf» 
BJi§ mtd mbtrtg % H. Maddl. %%<^. and Bukfird t • Jtskfim^ £fp. Caf. 33^ 
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»3V'»- 5»> (B. a. 4) Where in Cafes of Deeds loft Adions (hall 

be brought oa the Counterpart. 

iN quare impeJit, the plaintifF^ in fitting forth a conveyance^ 
-* ftatcd that an indenture of rcleafc was cancelled, by the fcal 
of the releafor being taken off from the fame, and deilroyed or 
loft, and made a profert of the rtHdui of the deed : and this was 
Iiolden };ood on demurrer. Sclton v. the Bi/bop ofCarRJlcy Mich. 
T* 34 Geo, 3. 2 H. Blackft. 259. ' 

See Antiy letter (B. a. 3). 

sv^"- <g- (M. a) Pleadings, where there muft ht\.Profcrt or 
Monjlrans of the Deed. In what Cafes in general, 
and the Reafons thereof. 

I. lN an a£^ion of debt upon a bond, the defendant pleaded in 

^ bar a compofition made with his creditors according to the 

ftatute 8 & 9 n^. 3* r. 18. to which the plaintiff demurred j and 

one exception was, that the defendant had pleaded the agreement 

See t WUf. as a deed under feal, without a profert in curia : But per Holt^ 

'''* C J. the ftatute (ays, an agreement fubfcribed and fealed, tic, 

and that does not import it to be by deed, for it may be under 

feal| and yet no A»tA ; and therefore a profert is not neceffary. 

And by Poweii^ J. It is not required by the a£^» nor pleaded to 

be delivered ; and it cannot be a deed without deliveKy. ClarJfon 

v» Bujfey^ Tritt. Term^ 2 Annem Lord Raym. 967. 

a. |n an a£lion on the cafe upon a promiffory note, indorfed 
by the adminiftratrli of the payee to the plaintiff, the defendant 
demurred fpecially to the declaration, and die wed for caufe of 
demurrer, that the plaintiff in his declaration had not made a 
profert in curiam of the letters of adminiftration. But, per potam 
curiam^ this demurrer was over-ruled, becaufe the letters of admi* 
aiftration cannot be fuppofed to be in.the cuftody or power of 
the plaintiff; and therefore he ought liot to be obliged to produce 
them. And afterwards in argument, on a writ of error, Lee^ Cb« 
J. faid, Suppofe a plaintiff is aflignee of a leafe afligned to him by 
an adminiftrator, is he obliged la make % profert in curiam of the 
letters of adminiftration ? I am of opinion that he is not. And 
the judgment on the demurrer was accordingly affirmed. RanMH 
linfon V. &tone^ 20 Geo. 2. 3 Wilf. u Barnes^ 164. and Willes 
Rep, 560.. S.,C. See alfo Robinfon v. Stone^ Str. 1260. S. C. 
KJe 3Term 3. It is not neceffary in the cafe of conveyances operating under, 
fsl.' wim ^^^ ftatute of ufes to make a profrrt of the deed. Pfr HarJmche 



C.» Pet. 1 745^y ;(x f ^^ 394. and the cafes there cited, and Lord Ken- 
a H. Blackft. 262: y*>°' c- J- 

•^ f»y»> that 2a 

pleading » conveyance by fcoffbienf, (ilioUgb the ftatute of frauds requiies that Hvery Aall be accom- 
panied by *n inftrunent in \nitrag) the party is not bound to make a pttjert of the deed \ but it is ne« 
ceir«ry in evidence to Aew it, or fomeibrng in lieu^of it. 

(M. a* a) Where the Deed or Record muft be Hewn nv^n.gy. 

prcfenily. ' 

^TTHB defendant pleaded a recovery in B. R, and' inftcad of 
* replying »«/ /iV/ recerJ, the plaintiff obtained a rule for the 
plea to be reje£bed, unlcfs c'y^r was given of, the judgment; ac- xOarn.B.R. 
cording to Carthewy 453. 517. it being a record of the fame **°- 
eourt. Hunter v. Wifeman^ HtL Term^ a Geo. 2. Str. 823. 

(M. a. 4) What (hall be faid ii fufBcient (hewing. '3v^n,7o. 

• 

!• p\£BT upon a bail bond aOigned to the plaintiff. The de- 
^ fiindant demurs, and affigns for caufe ; firft, that it is not 
averred or itt forth in the declaration, that the indorfement waa . 
attefted by two credible witneffes; fecondly, that the names of 
the two witneffes, are not fet forth in the (ieclaration*, and there 
ought to be a profert in curiam of the aOigniTient. As to the firft, RoUnfoii 
it was anfwered and refolved by the court, tint as it was averred t'*^T.*^'?i 
that the aflignment was made la the prcfcnce of t\lvo credible ^^^ " ^ 
witneffes, it was well enough ; as to the fecondy that there being 
a profert of the bond, that is a profert of tiie afljgnment alfo ; but 
there is Another reafon^ and that is, the afRgnment is not a deed, 
fo wo profert is neceffary ; the anfwer as to the fetting forth the ^ 

names of the witneffes is, that the ftatute does not require it. 
Leafe v. Box^ Hil. T. 1$^ Geo. 2. i Wilf. 121. 

2. Cafe by the executors of the affignee of commiflioners of 
bankrupt for goods fold and delivered by the bankrupt : it is fuf- 
ficient for the plaintiff to (hew an exemplification of a loft probate. 
Shepherd w. Shorthofd Hil. 7 Geo. l. Str. 412. Bu/. Ni. Pri. 246. > 

I 

I* 

(M. a. 7) Excufed by Accident. i%vtn.u.^ 

iN a plea in bar to an avowry (in replevin) the plaintiff ftated 
•* that ** T. B. in his life-time, and before the making of the 
'* indenture in 1757* by his certain deed of releafe then and 
** therd made, and fealed with his feat, and which faid deed is loft 
<* eutd deflrcyed by time and accident f for the conGderations therein 
•• mentit>iied, did releafe,*' isfc. To this there was a demurrer, 
alledging for caufe that the plaintiff had not brought the faid 
fuppofed deed of releafe into courts t^c. But, after folemn See alfo A£i 
argument, the court determined that the deed was well pleaded ^^^ZJ^f 

2 without ^^^^ • 



Cariiju and withottt pnfnt* Rtod V. Btcotman, Eafi. Tcrm^ 29 G». 3* 3 Term 

where, in letting forth a conTeyance, it wai ftated, that a lekaft wai umcdUd hj tbefuJ •fthe rdttftt 
^ng imktm off and dejlreytd^ and that fsri •/ the dad wai dtftroftd or b^^ with a fw^m of the itfiduci 
k waa holdao Cd be good pleading. 

(M. a. 8) Profert of Deed excufed. By Detainer by 
another, who has a Right to it. 

THE purchafer of an equitable title to a rent charge cnsated 
by a fettlemerit of the land itfelf was permitted in equity, 
after (lating» that the faid deed was either loft or in the hands of 
the defendant, who did not produce it^ to read a draft of it in 
evidence ; fince the ownf r of the land is entitled to thd pofieffion 
of the deed. But Lord Hardwcke obferved, that the lofs of a 
deed is not always a fufE ient ground to apply to a court of 
equity ; fince, if there was no more in the cafe, a profert need 
not be made of the deed in pleading, at law. And he added^ 
that the dodrine that a profert was in no cafe neceflary, in 
pleading a gift under the Ratute of ufes, becaufe 'the deed be« 
longed to the grantee to ufes, though fully cftabHihcd, waa^ as 
faid by Lord Vaughatiy when confidcrecT, a fpungy reafon. Wkk^ 
feld V. Faucet^ i Vez. 387. Sec Read y.) Brookman, 3 Term 
Rep. B. R. 151. 

i3v?n.7». (M. a. 15) Monjlrans^ \Sc. By what Perfons. 

Aflignees. 

• # 

tF % leafe is afligned by an adminiftrator, the af&gnee, in dedar^ 
-^ ing upon it, is not obliged to make a profert in curiam of the 
letters of adminiftration. Per Lee,' C. J. in Rawlinfin r. Stone^ 
Mich. 20 Geo. 2. 3 Wilf. 3. 



^ 



isV"* ^^ * (M. a. 29) By Strangers. 

1 N trefpafs the defendant pleaded, that King Charks the firft 
^ by letters patent dated, iic. incorporated the freemen and 
burgefles of Shrew/bury^ &c. and granted, tic. as by the faii 
letters patent remaining upon record in the court of Chancery may 
appear. The plaintiff demurred fpecially, becaufe the defendant 
did not mikt iLUY profert of the letters patent. But the demuncr 
was over-ruled : and it was obferved by WVIes, C. J. that the 
defendant did not claim any thing under the charter, and that 
be was a ftranger to it, and therefore need not nuke a profert of 
it. Tttteyy. Foxall, HiL Term^ 31 G^ a. ITiUes Jitf.6i8. wA 
the cafes cited in note (c). 
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{U. a. 2) Pleading Non ejl faElum. In Whit Cafes, nvin.^o. 

X. iN debt upon articles, tbe defendant pleacted /i^m ^ /^^i/m ; VtdtCnUani 
* and, upon the trial, was fuffrred to give lunacy in evidence. ^»*»«»B^ii» 
XaUs\. Boffi^ Mich.T. 12 Geo. 2. Sfr. 1 164. whew ic is 

faidy that thf dtfendant,' under the plea of inai rfi JmRmm^ may give 10 e? idence^ that be waa made cv 
fign i^ when be was fo drunk, that he did not know what he did. 

1m An infant, or they who ft and in his place, cannot plead 
non eftfa£lum^ and give the infancy in evidence) but mu(l plead 
it^^nW/)r to avoid the deed : and that pk a avoids ic by relatioit 
back to the delivery. The reafon of this is, becaufc it has an 
operation from the delivery ; and not becaufe it has the form of a 
deed. The deed of a /ente. covert has the form : but (he n^ay 
plead mn e/f fuEium t becaufe it has no oper4tion« Per Lord 
Mansfieldf ,j|^h. J. in delivering the opinion of the court in Zotuh 
V. Parfons^ Mich. 6 Geo. 3. Burr. iio^% 

(N. a. 3) Pleadings Non eft faBlum^ rpecially oi* tsvsn-pi^ 
generally, and at what Time. 

TnSBT on bond ; the defendant pleaded that the bond tvsra 
^^ given upon an unlawful and corrupt agreement to indemnify 
the plaintiff againit a promiflbry note giveti by him to one J. R. 
as a conGderation for his not appearing as profecutOTf and for his 
nor giving evidence on the trial of certain indiflments againit 
J. W. and others^ for wilful and corrupt perjuty, to which they 
had refpe£lively pleaded, and which traverfes were then about 
to come on to be tried at the alTiZifs at Stafford: and the plea . 
concluded thus. And fo the faid'defeadant faith ^ that the faid fup^ 
pofed noriting obiigatory^ fo made and given by him for the caufe afore* 
faidi is void in law. And this he is ready to verify : wherefore he 
prays judgment^ ft aBio^ &c. To this plea the plaintiflF demurred 
generally. And, after argument, the court gave judgment for 
the defendant; and faid, that the plea was rightly pleaded, and 
concluded very properly in faying, <* and fo the faid bond is void/' 
CoUw V. Blantern^ C. B. Eafl. 7 Geo. 3. 2 Wilf 341. 347. 

(N. a. 4) Pleadings in general. i3Vin>96. 

I. |N an aft ton of covenant the plaintiflF declared, quod cum per 
^ quoddam fcriptvm fa&um apud IVeflmonafttrium^ Anne the 
wife of R. M. covenanted to pay the plaintiff a certain •rmuity, 
Csfr. Upon oyer prayed by the defendants, the writing was (ec 
out in b^ verba and concluded, In n\ntnefs whereof Hue have here* 
unto fit our hands and feals^ Sec. and after oyer^ the defendants 
pleaded a fpecial plea in bar } to which the plaintiff demurred. 
Vol. IV. ' Aa and 
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tnii had jadgment ; upon which a writ of error was afterwardt 

brought \ and the error inGfted 1190a was, that it did not appear 

by the declaration 'that the writing therein mentioned was the 

deed of the defendants is^c. for it was neither ftatedto he fcakdj 

nor any technical word ufed in the declaration that imported a 

hitntur4 deed, z^faSum^ ifuUttturam, &c. The counfel for the defendant 

J^' B^Ui. ^' error argoed, that the word faBum was in the declaration \, 

yortiaibti* and therefore it muft be taken to be the deed of the defendant* 

lof byboch. But it was anfwered by the court, that faBum in this cafe was 

elM&rtk ^^ inferted in the declatation as a fubftantive importing a deed, 

Stt. 5ts. ' ^ttt it was only to introduce the place where it was made, and 

therefore could not make the declaration good. It was then 

argued, that the declaration was good becattfe it was an adion o£ 

covenant i and the word eonvenit imports that it muft be by deed, 

for a cof enant cannot be but by deed : but the court on the aotho- 

rity of the cafe of &outhnv/l v. Brown, Trin. 39 iS/js% Cr^ EHx. 

{71. held, that the declaration was ill. Then tho^^ counfel for 

the defendant in error infifted, that this fault was helped by the 

fetttng out the inftrument in h^c verba upon the ojer prayed ; 

whereby it appears that this writing was fealed by the detendant. 

But the court were unanimous of opinion, that the defe£^ in tha 

declaration was not made good by the entry of the inftrument w 

h^e veria, upon the Mfr prayed \ for though the inftrument fays, 

<* In witnefs whereof we have fet our hands and feals," yet that 

does not (hew that the deed was aAually fealed ; and feaUng b a 

fskSt which ought to be pofitively averred, or elfe fomething (bouM 

be in the declaration wnich neceflarily imports it .was fealed: and 

8tr. 8t4« therefore the court held, the declaration was ill $ and judgment 

i^K^ti ^'^' teirerfed. Moore and wife v. Jones ^ in error ^ Mich. 2 Geo. %. 

tl. S.C. A R^ Lord Rajm. 1 536. 

a. Debt upon a bond conditioned to perform articles, which 
Upon the plea appeared to be an agreement that the plaintiff 
fliould furniih the defendant with ale and beer, to be fold in hi« 
houfe at fuch prices, and that he fliould take it of nobody elfe, 
but might be at liberty to take any other liquors, (malt liquors 
only excepted,) and what fliould not be paid for at breaking up 
the trade, and were undrawn, fliould be taken back. And then 
the defendant pleaded performance. The plaintiff replied^ that 
by the fame articles it was further agreed, that what fliould be 
drawn fliould be paid for, and that there was fuch a quantity of 
liquors unpaid for. Demurrer inde ; and by the courts the repli- 
cation is ill, K>r the plaintiff can only allege' new matter in the 
articles by fetting them out upon ojer. Mich. 6 Geo. i. &r. 227. 
StiUs V. Chugb. 

3. In covenant on a mortgage deed, the d<ftlaration fet forth 

all th^ premifes, the habendum^ the provifo, the bovenant for 

payment of the money, and the breach for non-payment. The 

premifes were very numerous, and fwelled the* declaration to a 

Doac.667. conGderable length. But xht court were all of opinion, that it a 

t. P. fttfficient for the plaintiff to fet out ta his declaration that the 

defendant 
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defendant by indenture had demifed certain premires thetein 
mentioned^ without dating them particularly) fubjefl (amdhgfl: 
other things) to fuch a provifo, fetting out the fubftance of the 
covenant and the breach : and Lord Mansfield^ C. J: gave notice^ 
that the court would animadvert upon any future inilance of 
putting parties to the enormous expence of fetting out deeds at VtdtPnetf* 
length) or fuperfluous parts of tbcmv Dundafs v. Lord Weymouth^ Fletcher etaU 
Mub. 18 G«. 3. €^. 66s. ' . li^^^;, 

dadaratiOD fet oat the whole letfe twhatim* And the court 6rdercd it to be reftrrcd to the Mafler to 
Ifaike oat the foperfloout matter, with colts; and Lord Mansfitld ratd» *< in the next inftance of the 
«< kind that cane before the court, he would inquire who drew the deJarjtton.** 

(P. a) Coaftrudion of Deeds in Equity. xsvin.97, 

I. lN the cafcs.of marriage fcttlements, the court wiQ make a 
^ favourable expofition of words to fupport the intention of the 
parties; and even in voluntary fettlements, if the words lean more 
ftrongly to the one conftruflion than to the other, it mud ]ike*i 
wife prevail, a Atk. Rtp* 9. Nov, 1 740. Hodgefin v. Buffey. 

2. On deeds the ^ule is certain, that they (hall be controuled 
by the rules of law, and the intent which appears on the face o£ 
the deeds ; for to admit other con(lru£tions would let in the 
gveateft uncertainty, as is found every day in the conftrufiion of 
wills* 2 ^/i. $75. HiL 16 G. 2. Bagjhafvy, Spencer. 

3. The word iffui in a deed is always a word of purchafe* 
7,Ail•$^^,^ Norn. 12, 1748. Bngfiaw V. Spencer. 

4. Such con(lru£lion ought to be made of deeds, ut res magit ** 
t «iW quam pereat^ that the end and deCgn of the deed (hould take 

etSc€t rather than the contrary. Another maxim iS) that fuch a / 

eonftnidion ihould be made of the words of a deed as is mod • 
agreeable to the intention of the grantor \ and though the judges 
have no power to alter the words, or to infert others which are 
not in the deed, yet they ought to conftrue the words in a man* 
n^ the moil agreeable to. the meaning of the grantor, and may 
rejeA words which are infcnfible. 3 Aik. 146. Feb* 174 1-2* 
iSvmur V. Parkbufji. 

5. The ^ot^sjball and may in general tGt% of parliament, and 
in private conftitutions, are conftrued imperative/y. 3 Atk. i6tf. 
^iJy 1 744* Attarnrt General v. Sir Jehn Lock. 

6. In the conftru^ion of ancient deeds, ufage and contempora^ 
ma exp^tie are the bed rules to go by. 3 Atk. 577. MicL 1747* 
AtUmey General v. Parker. 

7. It is not neccflary to underftand warranty in a deed or co- 
venant barely as a warranty to the title to the realty, but it (hall 
be tzken/ecundum/uk/eSiammateriam, i Vef. 516. July 24, 1750* 
Wtlliamfon v. Codrtngton* 

8. Deeds to ufes not conftrued with greater latitude than a 
conveyance by feoffment, or other conveyance at common law, as 
to words of limitation ; but inhere there are words of regulation 
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or modification, as the words equally to be divided arc, there is M 
harm in giving them j»rcater latitude in deeds on the ftatutes of 
nfes, which are tnifts at common law, than on feoffments, which 
arc ftrift conveyances at common law. 2 VeJ. 258. March 1751- 
Rigdcn V. ValUer. 

9. In the marriage fettlement of the plaintiff with Ann Dan^ 
etiftle, there was a life cUate, in 'j^oi, a-ycar annuities, given to 
the hufband for life ; and there was a provifion made of 900/. in 
cafe of the death of the wife without children, for her nephew ; 
but it was fo exprefiVd as to (land doubtful whether, in that event, 
the whole did nor go over to the nephew. It was a qucftion of 
Conftru£tIon whrrhcr the word her (hould not be con It rued- i&i/; 
but the Chancellor was of opinion, ^hat the expreflion of the deed 
could not be varied unlefs there were fomc recital in the deed 
€0 juftify the cotiftruQion. 3 liro, 27, 1789. Dsran v, Mofi^ 
I Pe/.Jun^ 57. S. C. ^ 

10. But a fcttlemcnt may be reformed according to the inten- 
tion of the parties declared in the recital. 1 Vef.jun. 171. 179<^ 
Payne v. Cdiier. ^ 

It. In conflruipg'an inftrument the whole context muft be 

considered. 2 Vef, jun. 7. i\W. 1792. Attorney General r. 

Tonfter* 

12. If words in a deed are capable of a two fold confirudion, 

fuch a conilruction (hall be received us tends to make it good.* 

i^Vef.jun. 312. 1799. Thf^ilufon v. IVaodford. 
Under iH- 13. In a marriage fettlenr^iit after life edates to the huiband 
"c^trthc and wife, a remaindelr to the heir male of her body by him to be 
fatbrr Tor begotten, and to his heirs, iitut for want of fuch to the daugbter^r 
life.ieniAm- ^p^ if there (hould be no^^^•of the marriage, to the right heirs of 
fucmale**' ^^^ hulband, was held to be a contingent remainder jn fee in fuch 
tenuiodcrto pcrfon as (liould be heir male of the wife at her death* 4 Ve/. 

the foiher in jnu. ^88. 1 799. Bayley V. Mortals, 
KQf the fons 

totik by pttrchafe as joint-trnants for life or.ly ; the word iffut in j deed being a word of purchiie. Fits- 
. hcibcrc Md Heaibcotc, died by tbe Maftei ol' the H'^li ia ibe aouve C4l'e. 

i3VTn>S9' (Ql.^) Avermeiits as to Deeds in Equity. 

I. A Diflferent conflderation from that exprefTed in the deed is 
^^ not to be averred : and though the conl\deration of blood 
be a good con(ideration, yet th.it ought not to be regarded, if 
money, or the grant of an annuity be expre(red in the deed. 
a Wms. Rep. 203. Altch, 1723. Clark/on y.^HannjUty* 

2. Where money was lent to two perfons, and either through 
fraud or want of fkill the bond was made joint only, inftead of 
joint and feveral, the court relieved, a Atk. 33. Feb. 1739- 
Simpfon V. Vaughan^ 

3. On the f7th April 1727, heads of an agreement in writing 
were made, whereby William Davidfiptio* agreed witb GWip. 

LiddiU 
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Uddett efq. and others to grant them a kafc of liberties of vay^ 
leave and watetcourfe over and through his lands and grounds^ 
moors, wallfs, or commons at Bcamijh^ Pierkr, and Socktrly in the 
county of Durham^ for the ufe of their coiiieries, accordinj^ to the 
terms therein mentioned. The parties' a£lcd under this agreement, 
vritbout a ]eafe. In 1776 Morton DavUfon claiming under the 
faid IViUiam Davui/la^ filed his bill a«^ain(l the refpondents clainw 
ing cinder the other parties ; priiying a le^fe of the liberties of 
way-leave and watercourfe fo agreed to be dcmifed \ and rhat fuch 
rettraints, covenants, »nd provifoes as the court (hould think pro- sir joho 

{)er and reafonablei mi^ht b<r infcrted in fuch Icafc; nnd that the Edenv.Eail 
iberties fo to be demifed, might be confined 10 fuch coliitries^ as the \^ ,h!^re- 
leflees named in the faid agreement hud at the time of entering hearing uf 
into the fame. Defendants infUted, that the liberties therein «*>j»c»"fc 
mentioned were meant to extend to aU the coUierieSi which the rmUtc^^ 
leflees ihould be. poliefled of during the term thereby granted^ expUm the 
(JpoQ the hearing the court declared, that the leiee*s right of way ^Mu^Att^zn^ 
aad watercourfe extended to nii the colli^riesi and direded, that a^a^o'die 
tke mafter do approve of a leafe purfuant to the agreement. Upon t>»rd« upon 
appeal to the Lords, it wasordered^ that the decree complaiAed of, '{ifV'^*^*"^ 
fo far as it diredled the evklence on both (ides to be entered, be ^^ affirm- 
reverfed, and that the refpondents be at liberty to apply to the ed. Bro. 
court of Chancery for a ^-hearing; which was afterwards donei c^r^*^^' 
and the decree affirincd. Bro» P, C, 20^. Dec* 1 744. 

4. Bill to carry an agreement into execution for a leafe of a ' 
houfe, the agreement was figned by the defendant the leflbr only, 
who by his anfwer infiited ii ought to be infcrted in the agreement 
that the tenant iliould pay the rent clear of taxes, the plaintiff who 
wrote the agreement having omitted to make it fo, and offering 
to read evidence to fhrw that this was a pnrt of the agreement^ 
it was allowed. 3 Atk, 388. Ocf, 174A, Joynes^ v. Statham, 

5. Articles of agreement were redificd by the minutes, ami 
per Lord Cnanccllor, How can a midake be proved but by parol 
evidence ? It is noc read to conttndifl^ but to (hew a miflake 
in the agreement ? l Vez, /\^6. May 1750, Baker v, Paine. 

6. iividence allowed of a parol a'jTtement, contradicting a 
written agreement miiie prior to it, and upon which a bill had 
been filed for a fpecific performance. 2 Vif, 299. June 17501 
Legal v, Miiler. 

7. Parol evidence admitted to (hew. tha^ although a bond on 
marriage was for 15c/. per ann, yet that the agreement was for 
100/. only. 1 Vef. 375. July 1751, Pitcairn v. Ogbourne, 

f . In this cafe parol evidence of an attorney was admitted to 
prove that the plaintiff, a party to a fettlement, had notice of a 
prior incumbrance of 24,000/. and that it was the intention of 
aH parties that a fum of 30,000 /• ft\ould be raifed over and abov^ 
the fur^ of 24,000/. I Bro. Ch. Ca. 338. HiL 1784, Countefs of 
Shelburne v. Eart of Inchiquin. 

9* Lord Chancellor dated the rule, that a written agreemei|t 
{hall not be added to^ mlefs in cafe« where there is a clear, fub- 
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fequent, and independent agreement, varying the formet, hat 
not where it is of matter pafling at the fame time with the written 
agreemenr. 4£r0. 514. Fei* 17941 Ricbv. Jaclfin* 

lo. Bill to redeem an annuity, fuggefting that it wlTs part of 
the agreement, that it (hould be redeemable, but the agreement 
was omitted on the idea that if inferted the tranfadion woiyld be 
nfurious \ to this parol evidence was offered, but was not admitted 
to contradi£t the decdy the bill not charging that it was omitted 
by fraud, or miftake, i Bro^ Ch* Ca. 92. 17B5, Z'Ord Irnam T> 
"a Child* 

« 

i3Vin. 99. (R, a) Suppreffed Deeds. Relief ia Equity. 

I. TjOW far courts of equity h^ve gone in cafe of fuppreflion 
^^ oC deeds the reader is referred to the calie of C^wper v« 

Earl CvwptTy Mich.^iT^i^. 2 P. IVms. 748. 

2. A bill iies for theiecovtry of deeds, in trover plaintiff could 

only have damages for the detainer, in equity the deeds them« 

felves. Aik. 306, May 174a. Jackfin v. ButUr. 

Sed tit. {^ a) of infpeding deeds by order of court. 

MVin,ioT. ^s, a) Deeds direfted by Chancery to be delivered 

up or cancelled^ 

f , A Conveyance by a wea^ man for a fmall confideration was 
^^ dircfied to be delivered up. Clark/on v. Hanway £5" Otiers^ 
M'tch* *723« 2 Wms. 203. 

2. In this caufe it was fatd by Lord CommiQioner Jeiyll^ that 
there was a difference betwixt a deed and a will gained from a 
weak man and upon a mifreprefcntation or fraud : for if a will 
be gained from a weakman, and by falfe reprefentation, this is 
not a fuQcient reafon to fet it apde in equity ; but where a deed 
which is not revocable as a will, is gamed from a weak aaci 
ppon a mifreprefeptation and without any valuable confideration, 
the fame ought to be fet aGjde in equity. James y. Greaves^ 

3* Though a man is arrefted by due procefs of law, if a wrong 
yfe is made of it againft the perfon under fuch arreft, by obliging 
him to execute a conveyance, which was never under confide* 
fation before ; this court will cpnflrue it a durefs, and relieve 
againd a conveyance e}(ecuted under fuch circumftances* fiicicfi^ 
V. ffifMIs, Mich. Vac. 1737. ^ ^'** ^^9* 

4. Lord Chancellor faid in thif caufe, he did not remember 
thac this court ever decreed a voluntary conveyance to be delivered 
Vp to a purchafer upon a valuable confideration, unlefii it 
appears that there were fome circumftances of fraud attendiant 
Vf 9<? (V ch gonycyaflcc, Q^lr^ v. L^f^ \ Afk^ (^25. Hi/, j 736, 

I' A 
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c. A Tolantary deed kept by a perfon and nerer cancelled, la 
not fet afide by a fnbfequent will. Bougbtm t. Bwghtm, i Mk, 

62c. Dtcimbtr 5, 1739> r a 

6. It is no foundation for a court of equity to fet afide a 
deed that a peifon put an unguarded confidence in anotiier. 
LiMglej T. ^fottm, t Ath. aoa. , j j 

7. Miftakea and mifapprehenfions in the drawer of a deed arc 
a* much a bead of rdief as fraud and impofition. IM. 

8. Bill againft def:ndant Butltr for refuGng to deliver up 
deeds, the one a mortgage and the other an affignment o» a 
mortgage, which were put into his hands in order to fcceire 
the principal and intereft, and who had abufcd his truft by 
pawtung them to one Spring for 100/. for which £«*/«• bkewife 
fwre a note in his own name for the payment, and took a note 
tlfo of Spring to return the deeds upon payment of pnnciiwl and 
intereft on the loo/. The defendant Spring not appearing to 
hare aded diflioneftly, but indifcreeUy, was decreed to delnet 
the deeds to the plaintiff, but without cofts, and left to toa 
remedy at law againft the defendant Butler, upon the note to« 
100 /. Jaekfim v. Butltr and others, i Atk. 306. ,.-«*«? «4.» 74a; 

9. Plaintiff as heir at law to Sir John Leigh filed his MU, to 
fet afide a conveyance of his eftate to the defendant, upon a lug- 
eeftion of fraud and impofition and undue influence, all wtuctt 
going clearly proved, the deed was decreed to be delivered up 
to the plaintiff and poffeffion of the eftate likewife to be given 
him immediately, and defendant ordered to pay cofts. Mtnntt v. 
Fade and otbert, a Ati. 324. Junt 1742. , , . ^r ,v. 

10. Thomat Blood.\mn% poffeffed of a leafe of lands ot th« 
yearly value of 100/., in 1733 became a lunatic, and through tne 
remainder of his life, gave fuch ftrong proofs of mfanity, tliat 
although by intervals he might appear to be a perfon of uoier- 
ftanding, yet he was generally efteemed a lunatic and an affign- 
meot of the faid leafe made by him at an under wloe was fet 

afide. 4 ««• P- C. 557- Jnn. 11^6. ^"^^^^T" rA.\n,\9 
XX. Bill to fet afide a conveyance executed by the plamtiH 
foon after he came of age to the defendant, who had been 
receiver of his eftates during his minoritv under the «'*« «» 
the court. The defendant had applied to the plaintiff to add th« 
life of his fon in one of the tenements, which the plaintiff pro- 
mifed, and direAed defendant to prepare a deed for that pu«I>««» 
and declared that he fliould not take "OT <»?^/«""''" Jf" .**.; 
that defendant brought the deed ready engroffed, and <>««««« 
for exccutioii j that plaintiff executed k without ^no^^g «J« 
contents, and was impofed on therein, the deed ftatmg the wn- 
fideration, which was voluntary only, to be 180 /. As "o Jraua 
appeared to have been intended, the court did not »Mol«dy 
Kfcind the deed, but ordered tha defendant to y«»«»f« ** ~*'" 
Bants which had been inferted. Cray v. Mamfield, i^ej. 319- 

12. George Green, who was fervant to the plaintiff, prcvaueo 
wpott his waftef t^ coorey an eftate to him an pwtence of q«^ 
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Ufylog him to kill gaiM^ tho«igh there was a formal livery of 
feifin, yet dorgt Gran never was in pofleffion ; but the rent fttll 
continued to be paid to the plaintiff. . The conveyances were 
executed at fuch time as Grun had procured the plaintiff to live 
N apart fiom his wife, and imported to be for tlic confideradon of 
350c /. whereas no money was ever paid or intended to be paid, 
and a letter was read in the plaintiff's hand, dcGring to have 
3500 A infertcd as a confideration The defendant George Green^ 
in combination with the other defcnd>t.:ts. obtained the.fum of 
5000/. of the pUintiff, who had mortgaged his eftates for the 
purpofe of ra.ifing the fame, and had alfo got two promiffory 
notes from him for 105/. and 123/. one for procuring the 
money, and the other for the bill of colls of one of the defendants, 
who was his attorney. 1 he court ftt a fide the conveyance, and 
direded the defendants to account for and repay the. money 
received. Bridgman v. Gretn^ 2 Vef. 627. July 9, 1755. 

13. A voluntary bond given by a perion to a common 
proftitute, after be had cohabited with her for two years, was 
not ordered to be delivered up on behalf of the executor of the 
obligor, who filed his bill for that purpofc. Hill v. Spencer^ 
Amh* 6^1. Feb* 1767^ 

14. Mary and Sarah G$tt wer<* feifed in fee &mple of feveral 
eftates in the counties of Kent and Sttjext amounting to 
898 /. 3 /• 4 dm per ann, and upwards of 2000 acres of valuable 
woodland. Mary Gott died July 1768, having firft n>ade her 
wili, and. thereby devifed her m icty of the faid eftates to Henry 
Thomas Gott in fee, who prevailed upon Sarah Gott, who was 
then TT years ef age and bedridden^ to fell him her moiety of the 
faid eftates for the fum of 10,000/. the conveyance was fet afide. 
£ro. P. C 70. March 1773. Filmer v. Gott. 

1^. A deed entered into by parties appriaed of their rights, in 
order to put an end to a fuit, although upon an inadequate con« 
fijcration^ Iball not be fee afidc. Shpbens v. Lord Vifcount Bate^ 
man, i Br^. 22. 1778. 

i6. Bond given for filks taken up for the purpofe of. being 
fold to raife money, ordered to be delivered up, upon pay- 
* ment of the fum really raifcd. Barker v. Vanjommer^ 1 Bro. 149. 
1782. 

1 7. The hill was filed by the plaintiff as heir at law of Jehn 
Mofs^ againft the defendants who were his agents, to fet afide a 
variety of leafes granted by, the deceafed to them, as' obtained hv 
fraud and impoCtion, and for an invaluable confideration, which 
appearing to be the cafe» the court decreed accordixigly. Garifii/e 
V. I/bernvo9d, i Bro. 558. 1783. 

1 8. Deeds not delivered out of coprt to a devifee unlefs the 
heir at law of. teftator be before the court, i fi/.. /vit. sy* 
1 78^. Anon. 

19. Petition by affignees of a bankrupt partnerfliip for ao 
order upon a mortgagee^ whofe title was afie&ed by the bank^ 
iruptcyi to deliver up the title deed| and all dced^ r^aitipg to the 

eftatej 
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cftatf I but the Chancellor refufed to order deeds to h€ delivered 
up upon petition. iVff.jun.l6om June f/go. Ex parte Pooie. 

20. Bill (lattng generally that under fome deeds in the cuttcdy 
of the defendants plaintiff was intitled to fime intercit in fonte 
cftates in their poflVflion» prayed a difcovery and delivery of the 
title deeds* poflelHon of the eft^itirs and an account. Demurter 
to the whole bill allowed. 3 Kef. jun. 343. Ryves v* Ryves. 
March iigj. 

%i, A man cannot fet up an illegal n£l of his own in or()er 
to avoid his own deed. 3 Vef. jun. 613. Feb. 1798. Waits 
V. Br$oks. 

(T. a) Defers in Deeds fupplLsd ia Equity. isvinjoj. 

X. \ GREEMENT, in confideration of 5000 A of the portion 

*"^ paid to Edward Hcrvey (the father of the defendant,) 

on liis firft marriage, that he Ihould be put into immediate 

poflVflion of part of the eflates ; and as to the remainder, it was 

to be fettled on Edward Hervey for life, wiith power for him to 

make ^jointure of fuch ot the lands as: he thought proper, not 

exceeding 600 /• per ami. remainder to the fon in tail, remainder 

over, and the fettlemtnt was made accordingly. By deed 5th May 

^1^5» before his marriage with plaintiff his fecond wife, Edward 

Hervey conveyed all the premifes in the fett^ement contained, 

limited to him for life, of the yearly value of '900/. to trttflees^ 

to pay 200/. clear^ as pin-money to the intended wife; and i£ 

ibe furvived him to pay the 300/. per ann. rent-charge for her 

jointure after marriage. By a fecond deed, he gives her another 

300/. per ann, clear \ and by deed of the 15 th January 1731^ as 

a further proviGon for the wife, and in execution of the power, 

he conveys all the fame premifes to the fame truftees, to raife the 

further fum of 100/. for pin-money, and the neat fum of 600 /• 

per ann. as a provifion for her in cafe (he furvived her hufband, 

in bar of all other provifions before made : and in the fettlement 

was the following declaratory claufe ;--** It is hereby declared and 

'* agreed^ by and between^ Sec. that it is the intention of tins deed^ 

<< and of the preceding ones^ tofecure*a jointure to his then wife^ not 

*^ exceeding 600 1. per ann." Plaintiff having furvived her huf- 

band, filed her bill againft his fon and the truftees under the 

feveral deeds, to have the benefit of thefe provifions, all or fome 

of them. Though the co;urt thought the execution of the power 

void, both at law and in equity, yet it decreed the defendant and 

the truftees to convey to the plaintiff a jointure of 600 /• but 

liable to taxes and repairs * \ Atk. 561. Nov. X739« Htrvey v* 

Hervey. 

2. William Pitt married Mrs. ipeke^ and by the marriage 
articles it was covenanted, that if there (hould be but one fon^ 
Slid no yoi^cf childreiif and the wife ihould furrirc thd huf- 

band. 
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hmit fte ftoaU hare the power of difpofing of 4000 A hj deed 
or will, eiecuted in the prefence of thru wiaiefles, to any perfon 
Ibe fhouM appoint, and this fum was to. be a charge upon the 
real eflate of the hulband* Before her fecond marriage, bf 
articles executed in the prefence of Huo witnefles only, &e ap* 

Eointed 2000 /• of the 4000/. to be for the ufe of her intended 
ufband, the remaining 4000 A flic difpofes of hj will, not 
executed in the prefence of tiree witnefles. The court ^fupplied 
the defed in the execution of the articles, they baring been 
entered into for a valuable con fidcration, but the difpofition by 
the will being Wv///^jp, '^refufed to aflift it* 2 AtL 41a. 
5 O^. 174a. Sergifon v. SeaUy. 

3. Power to be executed in writing in the prefence of tbra 
witnefles, was executcc) in c9nfideration ofmarria^ in the prefence 
ivfo only, Lord Tburlonv faid, he was perfectly clear from all the 
cafes, that he muft confider this as a cafe fit and proper to be 

^ fupplied in equity, x Bro, Ch. Rep. 367* Eajl, 1784* Jf4kle 

▼. Paget. 

4. W here a deed is not fufficient to pafs the eftate out of the 
hands of the conveyer, but the party muft come into equity, the 
court has never yet executed a voluntary agreement, i Fi/I Jun. 
54. Nov. 1789. Coleman v. Savilie. 

5* By articles dated 4th 05fober 1788, it was agreed that the 
plaintiffs (houid convey fix acres and a half of land in fee to 
Maynir and Taybr^ or fuch perfons as they (hould appoint ; 
and that a rent of one penny a yard fquare (hould be referved to 
the plaintiff^ with powers of entry and diftrefe ; with covenants 
under penalties to lay out 1000 A in building, to be'worth double 
the rent referved, and to take no brick or clay till that fum fhouM 
be laid out. By deed of feoflTment, dated 25th March 1789, 
plaintiffs conveyed the land to Mayner and Taylor in fee to hold 
in moieties, and to pay to each ot the plaintiffs a rent of 35 A 
with powers of diftrefs and entry, and a covenant to lay out 
1000 A in building; the building to .be eref^ed to be of the 
value of 500 A a-year, and to ere£ted in three years. In July 
17899 Mayner and Taylor conveyed three-fourtks of the land fo 
acquired to Norman and one-fourth to Virgin. Norman fooh 
afterwards conveyed all his intereft to other perfons. Virgin 
ereAed buildings upon his fourth ; but upon the other tbire- 
fourths no other buildings were ere£bed that could be produAive 
of. any profit. Mayner and all the perfons who had taken 
intere its under him and Taylor^ became bankrupts, except Virgim 
and Norman. The bill which' was filed againft Virgin alone, 
prayed a fpecific performance, or that the whole tranfa£lion 
might \>t refcinded. The court was of opinion that if it were 
'only a miftake in form in a deed, purporting to be in execution 
of articles, that miftake might be rectified by the articles, but 
that additions could not be made to a conveyance from artfcles 
of wh)cb it did not purport to be an cxcc^ttonj aeitbcr could the 

court 



coint refctnd the tranfa£lion. 3 Vef^jun. Nov* t^^6s Mffeby 
r» Vhrpn. , 

See CtfijboUt Powers. 

(U. a) Aided or relieved at Law or in Equity. isvm.f04> 

\. IT^ALM&LET^ ia Jpril 1742, lodged money in the lh«p of 

^^ Mr. CbUd and company, for which he took notes, payabk 
to himfelf or bearer, and afterwards loft them. Seven years after 
a bill was filed by his reprefentative againft Mr. Child and com« 
pany, infifting on - payment ; but no affidavit was made of the 
lofs nbr any offer of indemnity \ the plaintiff was left to bring 
an action at law, which, if he did not proceed in, the bill was to 
be difmiffcd with cods* ,1 Vef. 341. Dec. 1749b WiJaifiijf 
▼• Child* 

2 Where a deed is deftroyed or cancelled by the defendant 
the plaintiff is intitled to have relief in this court ; and alfo where 
the plaintiff cannot recover at law without mTMng prrfert of the 
deed in pleading at law s as if a man has loft a bond, he may 
come into equity not onlf for a difcovery, but to have a decree 
for payment, becaufe he cannot declare without making prcfert^ 
the defendant being intitled to oyer, i Vef. 387. Feb. 174Jh5<^ 
Whitjuld V. Faujfett. 

3* Lord Hardwicie^ a copy of a bfi deed cannot be read in 
evidence at law, becaufe you muft declare with z frqfet^ He im 
curiat as the defendant is intitled to oyer of the original, fo that 
the plaintiff muft bring his bill to be relieved againft the accident 
pf the originals being loft ; the fame rule holds in the cafe of 
a bond : for thgugh a hundred witneffes could prove the fnb- 
ftance of it, yet it is not fufficient at law. 2 jiii* 61 • jtpril 
1 740. Anon. 

4. Though the court of King's Bench allows plaintiff to de» 
clare on a bond as loft, yet Lord Thurhw faid, the queftion was^ 
Whether this court was thereby oufted of its jurifdiAion, fo that 
a demurrer would lie to a bill, for a loft bond ; but it does po( 
follow that becaufe the court of law will give relief^ that thb 
9Purt lofes the concurrent jurifdiAion which it has always had« 
3 Bro. 224. 1791* Atkinfon v. Leonard. See alfo Mr* i%e- ' 

ilar^ue^s Treat, on Eq. i vol* 1 5, 16. 

(^. a) Of inf]pe£Ung Deeds^by Order of Court, aod ^irnm.^%. 

at what 



|. DlLL for difcovery of narking/^ demurrer, for that tlie 

^ plaintiff had not annexed the ufua( affidavit, that he had 

none of them in. his cuftody, over-ruled; and the Ch^nffl^ff 

fy^^ that the only ca{( yfi^i^ fiicb i($d»viti wefe ncceflary^ 
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va8» where the bill was for iitcoverj of a particular bond fag« 
gefted to be loft, or for a difcovery of a particular deed, for want 
of which the plaintiff could not recover his debt at law, or the 
pofieflfion in eje£lment : for in thofe cafes it is fit he (houM make 
oath that he himfelf has not the bond or deed, becaufe if he had^ 
his remedy is at law ; and then he is not to put another to the 
unneceflary expence of an ^nfwer to deny his having it. >Pre€m in 
Ch. 536. Trin. Terpt 1720. Anoti^ 

2. If a bill be purely for difcovery of a deed or to have it 
delivered up^ there is no need to annex an affidavit that the 
deed is loft ; but if a bill be for relief generally^ upon any deed 
or bond, as to recover the money upon the bond or the profits 
of the land under the deed, in that cafe an affidavit muft be 
annexed to the bill, that the deed is not in the plaintiff^s cuftody, 
becaufe fuch a bill feeks to tranflate the jurifdi6lion from a court 
of law to a court of equity. 2 Wms.Rep. 541. Trin. Term 
2729. WhUchurch V. GoUing. 

3. The defendant's witnefs proves a deed, and refers to it in 
hfs depofition ; the plaintiff cannot compel the defendant to pro- 
duce the deed at the hearing, the reference thereto not making 
it part of the depofition. 3 Wms. Rep. 35. HiL Fae. 1729. 
Hodgfin V. Earl of Wnrrtfigton. 

4. Sir Edward Bettifon^ deceafed, was tenant in tail of a con- 
fiderable eftate, remainder in tail to plaintifPs father, remainder 
to Sir Edward Bettifin, deceafed, in fee } Sir Edward Beitifon 
fuffered a recovery^ and declared the nfes to himfelf in fee : after 
which, on his dying without ifliie, defendants, his three fitters, 
entered on the premifes, and on the death of plaintiff's father, 
plaintiff filed his bill to difcover what title defendants had, who 
by their onfwer (hewed, that thdr brother the late Sir Edward 
Bettifin fuffered -a recovery to the ufe of himfelf in fee, and 
refmred to the deeds in their cuftody. The court befon hearings 
ordered the defendants to leave with the clerk in court the deeds, 
making the tenant to the pr^cipe^ and declaring the ufes of the 
recovery. 3 Wms. Rep* 363. Trrn. 1735. Sir Edward Bettijin 
t; AlUnia Farringdon ani others. 

, 5. Bill by heir in tail againft devifees, praying that defendants 
might be decreed to produce and (hew to the plaintiff all the 
feveral title deeds and writings, which (hauld appear to be in 
their poffeffion $ and that if it (houid appear that teftator was 
not feifed in fee, or if any of the eftates were copyhold not duly 
furrendered to the ufe of the will, or if the will was not duly 
executed, or if it (hould appear that the teftator was not af found 
mind ' at the time of execution, or if any fraud were praAifed, 
then that the feveral title deeds, fettlements, and inftruments in 
writing, relating to fuch of the faid eftates as the plaintiff (hould 
aippear intitled to either as heir at law, cuftom^ry heir, or heir of 
i&t body, might be decreed to be delivered up to the plaintiff. De- 
fendantSj by fchedule to their anfwer, fet forpi an abftra£l pf 

fevexal 



fevcral fettlements in their pofleffion. On motion^ an infpe£lion 
was ordered of all deeds of fetdement, admitted to be in the 
defendant's poiTefTion, creating efiatfs tail general ; but no farther. 
4 Fe/,jun» July ^> ^793. JCi^ Shaft/bury y/Amwftnith. 

For more of Faits or Deedsi vide Oyer^ and other proper titles. 
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Sec Perjury. 
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(A) The Effeft thereof, .dnd how difcountenanced i3v»a-u5> 
and puniflied in Law and Equity. 

i« /% Motion to fet afide a dcQiurrer to a declaration, where a ptea 
^ in abatement had been pleaded to the declarattoni and that 

plea demurred to ; yet Mr. Serjeant ^ had demurted to the de* 

chrationi and to the demurrer before pleaded to the plea in abate-^ 

snent: the courtjrefenting this behaviour in the ferjeanti ordered the 

a& * againft falfe pleading to be read, made a rule to fet afide the •Stat^E.r. 

demurrer, and ordered the ferjeant to pay the cofts of the motion. ^ *9* 

Richardfon v. Sutton^ HiL a GeQ. 2. Ca/, Prac. CB. 51. 

• 2. A bankrupt fued as executor pleaded a falfe plea,' and it 

being found againft him, the plaintiff had judgment for the cofts 

di bonis propriis^ after which he obtained his certificate; and the 

court held, that this judgment for the cofts was not difcharged by iBlackA» 

the certificate. Howard and Another v. Jemmei Efceeutor^ HiL ^*J^^^ 

3 Geo. 2- Burn 1368. ^ 

^ee Finer, title Executors (C. b). 
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See Suffl. 6u Reeovery, p^. 
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See Clergymen (C), NotirefideHee (D), ^rid (E. f ). 
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tjy|oj». ^^^ What A£don8 & Father, Ccfr. may hate on ac- 

couiK of his Child. 

f • f N sn tQion of trefpafs vi H armU for an aAok upon die 
^ plamttflF*8 daughteri and getting her with childj the deda- 
ration concluded, per qu9dj€rviHum amtfiu On the trial a ver- 
dfft was gtren for the plaintiff, fubjeA to die opinion of the court 
on the foHowittg cafe : The plaintiff's daughter, beng 23 years of 
nge, hired herfelf to one haul as a fenrant, with whom (he lifcd 
for fome time. During her fcnrice, (he was gotten with child bf 
die defendant 1 and becoming big with child, and unable thereby 
to pe r f or m her (Service as flic was ufed to do, (he was difcharged 

S&w/her mafter; and the ptatnttffreceired her when no one 
e would, and lodged and boarded her in his houfe, where (be 
lay in, and was maintained at his eipence. The emurt^ after 
hearing counfcl on each Cde, and it appearing that the par« 
tics were poor, propofed a compromife, vis. *< that all proceed* 
*< ings be ftayed, without cofts on either fide$'' which being 
accepted, no judicial opinion was gircn ; though the reporter addst 
that there can be no doubt but tiut thexourt were all of opinion 

that 
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that the z&im could fwt be maintained ; but in compai&on to the n^ 
plamtiflF, whofe daughter had been injured by the defendant, they ^'J^'^2 
wifliedto fave him from the payment of cofts: and Lord Mamf^ BR^ifsf' 
JUU, addrefling himfelf to the defendant's counfel, faid, << It is wbei« Avtf- 
** not upon any doubt in point of law^hat I propofe this com- *''» J* |*J> 
« promife.'' Pojltetbwaiti ▼. Pttria^ Eaft. 6 Gi». 3. Bt4rr. 1 878. *' * ^*^ * 



"to be 

« MtVf welt fettled (ince the cafe of PtfUttbvwti ▼. Pmrker^ that the edion will not lie by the fatbei^ 
<* aalcA the dsughter be proved in fome way or another hit iervint.** And in this cafe, it wai 4eier- 
Mined, that a father may bring an aAion of trefpafs for bivaking and entering hit boufe, anddebaiidi* 
log hit daughter, per ftioJ fi'vitUm amijhf though the daoghcer be above »i yeari of age. See aid 
liuiie book, p. 4. and « Ld. Raym. tojs* 

• 

a. Upon a declaration, which dated that the defendants made 
•n affiittlt on one J. J. then and ftill being the fon and fenrant 
of the plaintiff, and then being employed as the fenrant of the 
plaintiflF, in and about his bufinefs, per quod ferwiium amjiu a 
queftion was made at the trialy Whether it was neceflary for the 
plaintiff to (hew in eridence, that th^ fon, in point of hi£k, did 
any (enrice for his father in his bufinefs, purfuant to the allega* 
tion in the declaration : Lord Kenjm ruled, that it was fufficient 
to fiiew that the fon lived in, and was part of his father's family ; 
and that it alone would raife a fenrice by impKcation, and be fii tht 



fufficient to fupport the allegation in the declaration, and alfo to !^ 
maintain the a£iion. Jones ▼• Brawmt al. fittings at Nsfi Priut muJhimk 
in Mkb. Titm^ 35 Geo. 3. Efp. caf. 217. by Arffar^j. 

i€ ^QQ, of thii kind the flighteft evidence of fervice it fufficient ; even milking cowt.'* And it it ioi- 
BMlcftal whether the fervent be or be not hired for a year, or whether die hv any wagei ( it beiqg AiiU 
dettt that ihe ia a itmotdiftff*, 

(B) Inter Jc ; as to Legacies, fefr. to the Children _i^via.i|^ 

by others, 

!• DILL by the plaintiff for two legacies of 50 A, and 50/. left 
^ to himfelf and his fifter under the will of their grandfa^ther^ 
and for the intereft. Defendant, executor to the plaintiff's father, 
infifts on being allowed 105/. for putting out the plain tiff appren- 
tice, and 50/. for the maintenance of the fifter : but the court was 
of opinion, that where legacies are given by a relation, a father 
cannot ufe it in maintenance of fuch child } nor can he apply the 
money in putting him out apprentice. 3 M, ^99^ ^c. i^Afi. 
Darliy v. Darley. 

2. Bill by plaintiff, adminiQrator to his wife, one of the daugh- 
ters of William Bradfords which daughter was entitled to affth 
part of a legacy of 520/. left to her and her four fillers by the 
will of Thomas Tindale their grafndfather. Thomas TindaU made 
the wife of Bradford executrix ; Bradford as her huflmnd poffeffed 
himfelf of Tindale*% perfonal eftate, and applied it as his own till 
his death : in 1 740 there was ^ treaty for the marriage of plaintiff 
with one of Bradford*^ daughters: Bradford was to give 400/. as 
a maniage portion on the wedding-day : Bradford went up and 

fetched 
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fetched 4C0/. which was put by for the hufband's ufe. It ^pptvtd 

that the daughter was prirj to the right (he had to thts^i pan* 

^ It did not appear thac her hufband knew of it at that time ; but he 

knew of it a ye^t after the marriage, yet never made a demand of it 

in the life of his wife, who died in. 1742, nor in the life of Brad^ 

fird^ who died in 1746. The plaintiff's acquicfccnce during the 

life of his wife and Bradford w^s confidered evidence to (hew that 

the fum of 400/. was intended as a fatisfadion of the plaintiff's 

wife's (hare of the legacy. The bill therefore was difmiffed, but 

without cofts, on account of Bradford's not havini; been explicit 

enough in telling what the 400/. conCfted of. i Fef. 501. Ju/y 

1 750. Seed V. Bradford. 

3. Charles De lexet by his will gave to Hun^brey Sittborp the 
fum of 7000/. the better to enable him to provide for his younger 
children ; ** and if he (hould depart this life before, or I be ren* 
** dered incapable in cafe of accident to make any alteration, then 
** I give the faid fum of 7000/. to Sufannah SUtborp his wife for 
** the purpofes aforefaid ; and if both of them (hould die before 
«< me, I give the fainc among the younger children/* The father 
/ con(ented to fecure the capital ; but was held entitled to the in« 

tereft. 4 Vef.jun* 498. March 1799* Brown v. Cafanujor* 

>svin,n^ (C) Allowances to Parents for Maintenance out of 

Childrens' Fortunes. 

• 

I. tN this cafe the father of the plaintiff appearing to be fuflBci* 
^ ently competent, the court would not give any dire£lion with 
re{;ard to the infant's maintenance, as that depends always upon 
the particular circumftances of the cafe. 1 Atk. 515. Eqft. Term 
1737* Jack/on r. Jack/on. 

2. The refidue of a perfonal eftate being given by a grandfather 
to a grandfon upon a contingency of his attaining 2i, and nothing 
faid as to the application of the produce, he is not entitled to be 
maintained out of it, for the court will not dire£l the intercft of a 
contingent legacy to be applied for the child's maintenance, aniefs 
from the poverty of the parent he is in danger of peri(hing for 
want} for a. parent mutt maintain his own child, unlefs totally 
incapable, or by having many children borders on nece(Bty. 
♦3 Jti. 60* June . 1 743* Butler v. Biitler. 

3. The court does not allow maintenance where the parent is 
of ability, though it be dire£led by the wtlU snd where the parent 
is reported not of ability, the fums allowed (hall be only from the 
time of the report, not of the decree, i Bro. 3 86. 1 784. Hughes 
V. Hughes* 

4. Motion^ that an order of reference to the Mafter to conGder 
of a proper allowance to an infant for mainteilance (hould be va« 

.tied, by ordering the allowance to be from Chriftnuu laft, inftead 
of from the day of the rcferen>;e, the father not being able to 
maintain tho infant \ but the court faid| that the maintenance 

2 could 



tmild not be for time pad, that if the maftet faw the premire of 
* the^ar^nts' drctimftimdesy ' he might coofd^ritiir the rate*, of 
' the alldWatice. ^ 'a A^K li^u Juik 1 787. HUfv* Chapman. : 

5. M'ahit€hance i;iveti;^by a' wul \}oes not veft a iegacy*as , 
inier^ dibci; 3 Bro: Oh, Ca. 416.* 'ytfu. 1791. Puirfari Vk 

6. Although fortunes are given to children by the marriage 
arlictes of thts j^arems (li^itig the father) with provifiotisforsnain^ 

"ien^nce, yet mahitehanee fhall not be ratfcd Whilft the father is 
of ability' to maintaiti the children, yet where the woman's 
for^iic (oti a fecond nf^ilriage) Wais fettled to the ufe of heifclf " 
' for fifci remkinder ttf tho children of that marriage, making .a 
*'y>rdVT(ioxk fOrniaintenince out of the intar^ft of the fund, the 
tourt'ortlered an alldwatice by way bf maintenanctt* 4 Bro. Ch^ 
Ca. II3. ' Fet. 1793. Mandy y, EM H(^e. 

7. A l^glcy payable m futurio (hall not carry intereft before 
the time of payment, not even -if it be giveh to an infdnt by a 
ftranger, but otherwife if it be given to a child by a parent, or 
in-'cafeof a refidue, or where an intention to give it clearly 
appesfrs— ruled upon a bill filed on behalf of an infant to have 
itt^icft' Upon a legacy given to him by his • uncle, paid to< the 
father for maintenance. 4 ¥$/. jun. i.- 1798^ Tyrrtl r* 
Tjrreh' i 

, CD) Coercion. What Ada done by a Child {hall '3'^"'^*<* - 
be faid to be done by Coercion^ and fo relieved 




i; ISHili for a (peciSc perforrtailce of articled made on the 
" marriage of the defendant Richard Johnfift^ whereby the 
faid defi^dant afnd His wife covenanted^ in confideration of 2000 /• ' 
ihe wife'd lilarriage (>'ortion, to releafe all the right and tnteteft 
that might 'accrue to them out of her fathered perfonal eftate, by 
ihe cuftom of the city of London^ he being a freeman. And the 
iO0o /. betn^ given to the defendant's wife by the father for hef 
aivatuementva the world, the cOUrt declared, that by the arttclci 
the defendant Johnpm was to be confidered in equity,* as barred 
of any cuftomai^y inare in right of his wife, or othcn^ifc, of the 
perfonal eftate of the vifc's fathe^. i Atk. 64. yum 1747* 
JHeiftfaffe hftd Tvet: 

*'''y. ^'A' father having five children, three of aj»e, and two infant*,* 
enters into an agreement with them, that he would come to 
London and take Up his freedom,' provided they would releafe 
any right or demand they might be intitled to, in refpcdl of the 
father's perfonal eftate, by virtue of the cuftom of the city of 
London. The agreemeifit was executed by the father and the 
three children who Were of age. The bill was filed by plaintiff 
and his wife, ono of the daughters who was at a£e at the time . 
V01..IV. Bb of 



V 
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of the agreementi for her cuftomair (hare of her Cither'a eftate, 
he having in his lifetime taken up his freedom, and the court 
declared the agreement to be voluntary, and that the plaintiffs 
were intitled to. their cuftomarj (hare of the orphanage part 
of the father's eftate. i jtik. 399. Fei. t^2^• Moora v. 
Bumnigbs* 

3. "Where a father and diild of full age came to an agreement 
, to alter the limitations under a fettlement, there is no ground 

in equity for a child to fet afide fuch agreement, under pretence 
of being drawn into it by the power and authority of a fadier^ 
and to reftore the ancient limitations. In a cafe in Lord Coopif^t 
tioiCi where a father prevailed upon a fon» who was tenant in 
tail under a fettlement, to take an eftate for life only* with 
remainder to his firft and every other fon, his lordihip would not 
iet it afide upon the ffiggeftion of the father's having an undue 
influence over him^ <Sfc. 2 Atk^ 85. Nov. 1740. Tmiril 
T* Smith. 

4. A father taking advantage of his fon'a neceflities, to which 
he was reduced by his unkind ufage, prevails upon him, in 
confideration of a bond for fecuring to the fon annuity of 50/. 
per ann> to give a releafe of the (hare he might be intitled to in 
the orphanage part of his father's eftate, who was a freeman of 
the city of London : the father alfo prevailed on another of his 
font, to give him a releafe of his (hare of the orphanage part, in 
confideration of the like annuity, but there were not the Cune 
proofs of his being forced into the releafe, and the father had 
at times advanced him three or four hundred pounds- Lord 
Hitrdvnchi took it to be the rule of the cuftom of London^ that if 
a father would oblige a fon merely for the fake of maintenance, 
and not for advancetntnt in marriage or trade, to releafe his right 
to the orphanage (hare, that fuch releafe is abfolute void ; for a 
father by the laws of nature is obliged to maintain his children, 
and fuch an attempt by the father is a. fraud upon the cuftom; 
therefore, not only the plaintiff, but the other fon, who was a 
defendant, though he did* not appear to have been in equal diffi- 
culties with the plaintiff, was relieved. 2 Atk. 238* J^rU 1741. 
Hiron V. Herw. 

5. Where a father obtained an abfolute conveyance from a 
daughter in order to anfwer one particular purpo(e, and after* 
wards makes ufe of it for another, the court will relieve under 
* the head of fraud. zAti.z^^. Fit. ij^u Imov^v.Am^* 
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(A) Notes in general* 

Y ORlD C<?i^ in Ctf. ZiV/. 143. i. fays, that, If a rent he to the 
-*^ whole of the value of the land, or to the fourth part of the 
value, then it is called a fee-farm« Mr. Hargrave however, in 
ib. 144. a. note 5* has fubjoined the following note on this 
paflage : 

" The true meaning of fee^farm is, a perpetual farm or rent ; 
*' the name being founded on the perpetuity of the rent or fervice^ 
*' not on the quantutn. See Mad. Firm. Burg. 3« Here indeed 
** Loxd Coke leems to intimate the contrary, by confining the 
*' domination of fee-fartH to rents at lead equal to the fourth 
^' part of the value of the land } and the word is explained in a 
** like manner by Sir Harry Spelman^ and the author of the book 
*' of Old Tenures^ with this difference only, that the latter re- 
'f ftri^s the value to ^ third. See Spelm. Glofs. voce feodk-firma^ 
^* and Old Ten. tit. fee-firnu. But it would be wrong to under- 
*' (land any of thefe writers, as intending ahfolutely and univerfalh 
*< to exclude all rents of /^ value ; for the "wor A fee farm mod 
•* certainly imports every rent or fervice, whatever the quantum 
may be, which is referved on a grant in fee ; and fo Lord Coke 
himfelf .agrees, in another work, citing Britton and other books 
*< for authorities* 2 Inft. 44. Britt. 164. b. The fometimes 
*< confining the term 01 fee-farm to rents of a certain value pro- 
<< bably arofe, partly from the ftatute of Gloucefler^ which givea 
'* the ccffavit only, where the rent amounts to one-fourth of the 
** value of the land ; and partly from its being mod ufual, oa 
*< grants xnfee^fami^ not to receive lefs than a third or fourth or 
<< fuch value. See 6 B. 1. r. 4. P. N. B. a 10. c. ant. 14a* a. 
<* note a. — After the ftatute of quia emptores^ granting in fee- 
farm, except by the king, became impra£licable ; becaufe the 
grantor parting with the fee is, by operation of that ftatute, 
<^ without any reverfion, and without a reverfion there cannot be 
*< a rent fervice, as Littleton himfelf writes in feAion a 16. Tet 
<< I have feen a 'modern grant in fee of a large eftate in Ireland^ 
^< referving a perpetual rent of great value. But fuch rent, 
'* confidered as a fee-farm rent, I thought clearly void. How- 
^< ever, as the cafe I allude to, the conveyance contained a 
** power for the grantor, and his heirs and affigns, to diftrain for 
^* the rent when in arrear^ and alfo a power to enter and receive 
^ the profits till all arrears ihould be paid, the reat might be 
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" good as a rent charge ; and foj on being confulteda I kela 
" it to be.'* 

At the foot of this note Mr. Hargrove addsi that fince the 

writing of it, Mr. Douglases reports had been publtflied; and 

that in one of the cafes, the reporter had given a note which 

well deferved attention. — In this note Mr. DougiaSf after noticing 

the above ilated pafiage in Lord Coi/s commentary, and cor* 

reeling an inverfion of language, which involved it in fome 

obfcuri;y, proceeds to infer frorn it, that the defcriptjon ofy^^« 

Jarntf taken by itfelf^ does not imply -a ^ower of diftrefs* But a 

rent in fee, he fays, of thi proportion required, would not ceafe 

to be a fee-farm rent, becaufe a power of diftrefs was fupcr« 

added. A fu-farm^ he adds, may be either a rcnt-feek or a rent- 

charge ; and till th^ (latute of qui empUrts^ might have been a 

rent-fervice« But then, in pleading, he obferves, in order to 

: juftify the replevin, it would be'necefiary, not only to (hew that 

• the rent was Tifte-^farm-renU but alfo to Oiew it a rtnt^iarge, or 

. to ftate that a power of diftrefs Was annexe^^ to it. Note to 

Sradbury v. Wrighu DougL fiifcj. Mr. Hargravi however con- 

i eludes his remarks with obferving, that he fo far differed from 

this note, as to continue of opinion, that the term oi fee^arm 

was not properly applicable to any rentS| except rtnt-firvUe. 
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'illill^ (A) Fees of Sheriffs. 

I. pOr afccrtaining the fees foj executing writs of. iteglt fo izi 
^ as the fame relate to^the extending of real eiUtes ; and for 
afccrtaining the fees for executing writs of hahtri. facias p^ep 
fttmem autfijfinam^ be it cnaded, that from and after the laft.day 
of Michaelmas ttrm 1717, it Ihali.not be lawful for any*#ierifff 
under (heriff, deputy flierifi; or their bailiffs, or for the bailiff of 
any franchife or liberty, or any of them, by leafon or colour of 
their executing of any writ or writs oi ^haberi faciax p^i^fftma^ 
uui fiiftnam^ to demand, afk, or receive any other or greater 
coniideration for gratuity or reward therein hereafter, mentioned 
(which fiiall he lawful to be demanded and taken} that is to .fay, 
the fum of larf. for every ao j. of the yearly val|ic .of any 
manors, meffuages, lands, tenementS| and hereditaments, wliusreof 
poflcffion or feifin (hall be by them or any of them given, where 
the whole exceedeth not the yearly value of looA, and the .fum 
«f ^d* for every 20 /. ptr annum^ over and above the faid, yearly 
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value of 100 7. 3 Oeo. i. <•• 15, / 16. Sec alfo Tjifon v. Parh^ 
Z Lord Raytn. I2I2. 

2. A prifoncr was brought up . from Oxford gaol, in order to 
be turned over to the King's Bench, but the court refufed to do 
it, becaufe the (heriff was Qot paid the charges of bringing him 
up, and he was remanded* ^non, 1 Str. 308. 8ee the opinion 
of Forte/cue f J. Crompton v. Jf^ard. lb. 433, Pofi (B). 

3* Sheriff is entitled to four days on extent in aid ; and if the 
moi^ey js paid he is entitled to the whole poundage, though a 
venditioni exponas could not have liTued till after he wals out of 
pffice. Rex v^ Jetberel/, Parker 177. 

4. But he is not entitled to any cods and charges. Ibid. 

5. On a writ of falfe judgment, if no money is tendered or 
paifl for the return, he may execute s^ writ de ep^ecutione judidif 
Qale Y» Hooter^ Barnes 199. 

(A. a) Fees by Sheriffs upon Executions. i3v« h^. 

|. DY 15 Geo. I. c. 15./ 17. " Poundage (hall in no cafe be 
^ ** demanded or taken upon executing any writ of capias 
<' ad faiisfacienduntj or upon charging any perfon in execution by 
i* virtue of fuch writ, for any greater fu'm than the real debt bond 
<< Jide^ due and claimed by the plaintiff amounteth unto, which 
«< fum the plaintiff (hall be and is hereby obliged to mark and 
** fpecify on the ba<Jk of fuch writ before the fame be delivered 
•* to the (heriff to be executed ; and if any (heriff, ^c. (hall 
*^ take greater fees, he is guilty of extortion ; and being con- 
** vi£led (hall forfeit to the party grieved treble damages and 
<* double the fum extorted to be decreed by the court, out of 
•* of which fuch writ iffued in a fummary way. And every 
f< perfon fq offending fhall forfeit 200/., to be recovered by 
** bill, plaint, or information.'*' 

a. In ■ term 1785, a fpecial cafe was mtide by Lord 

Mansfield from the fittings at Guildhally and the queftion was. 
Whether a plaintiff (hould pay to the (hcriffi under the above 
a£l, poundage for his debt, the prifoner being in gaol, and not 
liaving made fatisfa£lion. It was held that the (heriff was entitled 
to his poundage, whether the plaintiff received the debt or not, 
and judgment was given for the plaintiffi^ Anon. Impefs OJJice of 
Sheriff x^x. 

3. The fceriff had the defendant in execution on a ca:. fa. 
plaintiff delivered him an kabtasarpus to remove him to the King'a 
s bench Prifon, He upon this infifted upon being paid his poundage 
on the execution before he parted with the body. But the court 
^id, they could not be making bargains with people to obey their 
process, which they would enforce obedience to, and leave the 
(heriff to his aftion of debt for the fees, which was his legal 
Remedy. U v^cnt off at laft upon the flieriff's Oibinitting to 
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carry him to t judge's chambers. Fojler^ J. faid» if he was 
brought to him he would not turn him over tHl the poundage 
was paid* White v. Haugb^ 2 Stra, 1262. See Hofman r. 
. barber, it, 814. ^ Ttd, Prac. K. B. X76. 

4. If the (heriiF levy he is entitled to four days, though the 
parties compromife before he fells any of the defendant's goods. 
Ak'hin V. Veils f 5 Term Rep, 470. 

After fuch compromife neither party ought to rule the (heriff 
to return the writ, if he do .the court wiU difcharge fuch rule 
with cofts. lb. Vide Parker's Rep. 177. 
yUtagtef 5. Nothing but the poundage can be taken by the (heriff under 
(A)^pi.4, 2g Eliz\ c, 4. for levying an execution, therefore it has been 
adjudged that he pannot be allowed the expence of an audioneer^ 
or even the levy fee of one guinea. But if the plaintiff chufe to 
have an auQion, he mud defray tHh expences out of his own 
debt, for there is no colour to charge the defendant with it. If 
the defendant wifli to have an auAion he muft pay for it out of 
his own pocket, but it makes no part of the (heriff's account. 
In iidiions on fimple contra£ls and judgments for a debt certain 
the expence of levying muft be paid by the plaintiff and not the 
defendant. But if the judgment be for a penalty, the plaintiff 
has a right to receive the whole of his debt, independent of the 
cxpecces of an executionr Per Bnller^ J, Wcod^oU v. Knatch^ 
tullf 2 Term Rep. 148. 

. 6. If the flieriff overcharge the plaintiff he is the party grieved 
entitled to the adlion under 29 Eli:i^. c. 4. li. 

7. A queftion arofe whether plaintiff could levy poundage and 
other neceifary charges beiides the cofts taxed cut of fL penalty f 
And the court held he might ; if the defendant (hould think him* 
felf aggrieved, the court, upon application, would refer the matter to 
the prothonotary, to enquire whether plaintiff had levied more than 
he ought to have done, or not. Dakeyne v. ThornhHl^ Barnes 199. 
7. If an adlion be brought for poundage it muft be by the 
Iheriff, and not by his bailiff, for the (heriff is the qnly officer 
known to't]ie court ; he piay employ whom he pleafes, but he is 
anfwerablf civiUter for the a£ts of all thof^ employed by him ; 
^\xt not criminalitfr for the a£}s of his bailiff | and the reafon if, 
becaufe the party who is damnified fliall have an oftenfible perfon 
aeeinft whpm he ^an prpceed. Saunderfon v. fiaker$ 3 Wiffi 316, 
Woodgate v. KuatchbttlL 

9. The fhpriff n^ay retain his poundage o\it of the money 
levied, fo out of money levied by a levari facias^ on an outlawry, 
though ordered to be reftpred on giving fecurity. ^e^ \. Burr^^ 
Jpunb. 305. 

10. An a£lion bro^Jght in the Exchequer by the (heriff of 
X»o*idont on bail bond taken in their own names for the appearance 
f)f defendants, who was taken on Exchequer procefs, on the 
profecution of the attprney. general on behalf of the crowri, for 
(\]llo{i>ho\2fe penalties and f9rfeit^res^ and ^ a tefiatcm ca. Jk^ 
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Sflued into Hereford/bin againft the bail, the (heriff of jHerefirJ- 
Jhire is entitled to his poundage^ for this is not the fuit of tne 
crown. Lake v. Tumerr, 4 Burr. 19R1. 

11. Bjr 7 Gio. 3. c. 29. the (heriff is^ not entitled to poundage 
for taking the body, in execution on procefs at the fuit of the 
fherifF, ifc, on bail bond taken for the appearance of a pcrfoa 
fued for duties, or for a penalty for fmuggling, or for any cafe 
where he would not be entitled if the fuit was direflly in the 
name of the crown. 

12. By 14 Geo. 3. r. 20. prifoners acquitted or difcharged by 
proclamation (hall be immediately fet at large in court, without 
paying any fee, and the treafurer of the county (hall, on the 
judgVs certificate pay the ufual fee not exceeding 13/. 4^. 

13. By (tat. 3 Geo. 3. c. 15. it is enaQed, that all (herifis 
who (hall levy any debts, duties, or fums whatfoever, except ' 
poft fines due to the king's majefty, his heirs or fucceflfors, by 
procefs to them dire£ted upon'the fummons of the pipe or green 
wax, by levari facias out of the court of Exchequer, (hall have 
zn allowance of 12 d. out of every 20 x. for any fum not ex- 
ceeding 100/. levied or coUeAed ; and 6 J. only for every 20 x.^ 
above the firil 100 /. and for all debts, duties, and fums of moneys 
except poft fines due to his majefty, his heirs and fuccefTors, by 
procefs ol fieri facias^ and extent, iiTuinfi: out of the court of 
Exchequer, i x. 6d* out of every 20 x* not exceeding 100 /• 
levied } and \id. only for every 20 x. over and above the firft 
loo/. ; provided, that fuch theriff (hall anfwer the fame upon his 
account by the general fealing-day of fuch term in which he 
ought to be difmiffed the court, or in fuch time to which he (hall 
have a day granted to fini(h his faid accounts, by warrant Ggned 
by the lord chief baron, or one of the coif of the faid court, for 
the time being. feB. 3. 

14. That when jny (heriff (hall, by procefs out of the Ex* 
chequer, feize or extend any goods, (9V. into the hands of his 
majefty, his heirs or fucceffors, for any debts due to the crown, 
and (hall die, or be fuperfeded before a writ of venditioni exponas 
be awarded to him for fale, or before fuch (heriff hath made 
adual fale, and a writ (hall afterwards be awarded to a fubfequent 
Iheriff, who (hall make fale, (2fc. of fuch goods, chattels, and 

Eerfonal eftate fo feized by fuch preceding (heriff, in cafe the 
arons of the Exchequer, if then fitting, and if not fitting, the faid 
barons, or any one of them, being of the degree of the coif, 
(hall order and apportion poundage due for fuch feizure and fale, 
betwixt fuch preceding and fubfequent (heriflfs, as to him or them 
(hall feem meet, with regard to the expence and trouble each 
fheriff hath had, or (hall have, in the exeoution of the faid 
procefs. feB. 9. 

15. No (heriff, \gc. in levying debts due to the crown by 
procefs out of the Exchequer, (hall take any fee, on pretence 
of fuch levying, ^d except 4 d* for an acquittance, which fuch 
officer is to give to the perfon on whom fuch debt, iiSc. is levied, 
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and the bailiff, bV^ recfivUig fuch iAt^fJc. (baUaccoynt for 
the fame to the (herifiv stnd may reauire.an acquittance from 
fnch iherifF without fee; from whicn debtSi the (heriffis Oiall 
difchargci the debtorsi by. tottiQg ,and anfvirering th^ fame on their 
9cc€>unta in the Exchequet ; and if any (herifF, iffc. ihall mchil, or, 
not duly anfwer the crown, any debt fo levie4f he (hall forfeit 
treble damages :to the party grieved» and double^ the fum» which 
ihall be decreed to the party grieved by the court, on con\plaint 
and proof of fuch abufe before the barony, jn fuch fummary way 
.a8.to ihcm niallfetm meejt } and if any fherifi*, (9'c. Qiall demand 
any money from any perfon* from whonv any debts is payable to ' 
the crown by procef* out of t^e Exchequer, on pretence of exe- 
cuting the proctfsi or in refped o£ fees due for colle^lipg the 
.fiime; or if any one of the officers aforefaid (hall demand .any 
ibm for forbearing to levy fuch debts, written out to them, by; 
^e faid proccfs, every fuch ofTcnder (hail be adjudged guilty o( 
extortion, and being convided, (hall forfeit treble d^n^ages and 
cofts'to the party grieved, and double the .fum extorted, to be 
decreed by the barons on complaint and .proof, in it fummary 
ypay; provided fuch conviction be within two years after the 
offence^ Stat. 3 Geo* i« r. iSf /* 13* And in cafe ^uy (heriff, 
i3fc0 (hall fti^kil or net duly anfwer to the crown, any debt oc 
fum, fo levied, collecled, or received, fuch (heriff, ifc. fqr every 
fuch offence (hall forfeit treble damages to tbq party grievcdj and 
double the fum fo mV^t//^r</, or not duly anfwered as aforefaid; 
which damages and penalty fliall be ordered, decreed, and given 
to the perfon grieved, by^ the court of ExchpquCr, upon 90m plaint 
and proof of fuch abufe, as aforefaid, made and exhibited betore 
the barons of the fatd court, in fuch (hort and fummary way and 
method as to them iliall feem meet. And in cafe any (hetitf , Vr. 
fhall prefume to demand, take, or receive any fum of money, 
of any jperfon whatfoever, from whom any debt is or fl^all be due 
and plyable to the crown, by procefs out of the court of Ex- 
chequer, for or in refpeft or upon pretence of fees for collecting 
01 receiving, the fame contrary to this aftj or if .any of the 
ofHcers, ^t*. (hall demand, take, and receive any fum for not 
levying or forbearing to levy any debts, duties, or fums of money 
which ara or fhall be due to his majedy, his heirs and fiH:ceiro^s, 
and written out to them, or any of tkem, by the procefs aforefaid, 
in every fuch cafe, every perfon fo offending and convided^ ihaU 
be adjudged guilty of extortion^ and 9II pcrfon^, b^iog thereof 
lawfully convifted, (hall forfeit for every fuch, offence trci>lc 
damages and cofts to the party grieved, apd double the ^m f^ 
extorted, which fliall be ordered, decreed, and given by the barons 
of the Exchequer, on complaint and proof made and e^^hibited 
before them, in fuch (hort and ^fummary way and method as to 
them (hall feem meet ; provided fvich convidion be had and 
xnadc within two years after fuch offence committed, fe^. 14, ij. 
Provided that nothing (hall be conftrued to deprive any fhctm 
of fuch poundage or allowance as is allowed and given to them 



by this tlB:', or of fuch poundage, allowance^ or reward, as maj< 
hereafter be made, allowed, and giren to them, by warrant or- 
order from the lord high treafurer or commilGoners of the trea« 
fury, chancellor of the Exchequer, or barons of the court of Ex- 
chequer for the time being, for or' in refpe£t of any extraordinary 
fervice to the crown, that may happen to be performed by thenl : 
but/that the faid (heriifs (hall and may enjoy the full benefit and 
advantage of fuch poundage} allowance, «and reward, without any 
impeachment or moleftation whatfoever. /f^. 15^ 
, 16. That whatever orders or decrees (hall be made by thtf 
barons, for cods, damages, and penalties, in the cafes afore- 
ipentipned, or of any of them, or in any other cafe in this aft* 
Hereafter mentioii'-d, by virtue of this a6^, in fuch (hort and fum- 
ipary way and method as is before dire£led and prefcribed, {hall 
have the fame cffecfc as any other order or decree of the fame 
court ; and the fame cods, damages, and penalties (hall beraifed, 
levied, and obtained, by fuch procefs, ways, and methods, as are 
ufed in the fiid court to inforce a compliance with any otheif 
prders or decrees of the fame court, fe^, 16. 

(A. 3) Fees of other Officers. ijVin.i4t> 

I, '^HE judices in their <]aarter-fe(nons have nt> authority to 
* fix the baillfPs fees for an arreft under 32 Geo. 2. c, 28. 
nor will the cqurt of B. R. on taxation of a bill 'of coils allow 
more than the ufual fee of a guinea^ though more was paid itx/ad^ 
In compliance with a table of fees fettled by the juftices at their 
quarter-feflions, and a£led upon in practice for many years. 
Boldero isf aK v, Mojfe i^ al. 3 Term Rep, 417. 

2* If bailiffs (houlil in future tx7i(k more after this opinion, 
they may be guilty of extortion in taking more than was allowed 
colore officii. Per Lord Kenyon^ C. J. lb, 

3. By 19 Geo, 3. c, 74. the cleric of aOize on each circuit it < 
entitled to receive a certain fee for every perfon convided of a 
tranfportable offence, (except petty larceny,} and fentenced to 
traufporration, hard labour or confinement in the houfe of 
jcorrv dion, and for perfons capitally convidied who afterwards 
have received the kii>g's pardon, on condition of being tranf- 
ported or imprifoned. Such fee on the Norfolk circuit is one 
guinea. FUctwosd v. Finch^ 2 H, Blachfl, 220. 

4. Plaintiff brought an adlion of the cafe for fees due to him 
asL uiher of the black rod and recovered. Saunderfon v. BrigneO^ 
cor, Pengellyt C. B. 2 Stra, 746. 

5. By agreement between the prothonotary of the palace court 
gnd his deputy, it was agreed what the latter was to have, and* he 
was to account for the reil. 12 Geo, r. e. 29. afterwards gave new 
fees, and it was held by Hardwicle^ C.J. that the deputy, though 
he did the buGnefs, ou^ht co account with the principal for the fee. 
for the deputy is entitled to no more tl^ i^e ftipi|latet for, 
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and any fubfequent addition to the daty will not vary the con* 
ifz£kf though it may be a reafon for coming to a new one. 
' Buljlrode y. Gilburn^ 2 Stra. 1027. S. P. Per Lord Kenjon, C J. 

Bill vv. Drummond, Fiokis NL PH. Ca. 45. 

'^^''^s. (A. 4) Of Coroners. 

I. dT 25 do. 2. c. 29. That for every inquiiitlon, not taken 
^ upon the view of a body dying in gaol or prifon, which 
(hall be duly taken in England by any coroner, in any townfhip 
or place contributing to the rates direficd to be levied hj 
12 Gio. 2. c. 29. he fliall have 20/., and for every mile whicn 
he or they (hall be compelled to travel, from the ufual place of 
his or their abode, to take fuch inquifition, the further fom of 
9^. over and above the faid fum of 20/. (hall be paid to him or 
them, out of the monies arifing from the rates before mentioned^ 
by order of the jufttces of the peace in their general or quarter 
fedions aiTembled, for the county, (sfc, wher^ fuch inqui(itiont 
fliall have been taken, or the major part of them ; and which 
order the faid juftices, or the major part, are authorized and 
dirtdled to make, for which no fee or reward (hall be paid to the 
clerk of the peace or any other officers. And by the fame ftatute» 
that for every inquifition which (hall be duly taken upon the view 
of a body dying in any gaol or prifon in England, by any coroner 
or coroners of a county, fo much money, not exceeding the fum 
of 20/. (hall be paid to him or them, as the juftices of the peace 
in their general or quarter feUions afiembled, for the county, 
riding, or divifion wherein fuch gaol or prifon is (ituate, or the 
major part of them (hall think fit to allow, as a recompence for^ 
his or their labour, pains, and charges, in taking fuch inquifition, 
to be paid in like manner, by order of the faid juftices or the 
major part of them, out of the monies as aforefaid, and for which 
order no fee or reward (hall be paid to the clerk of the peace or 
. any other officer. frB. 2. 

2. Provided that over and above the recompence hereby limited 
and appointed for inquifition taken a3 aforefaid, the coroner or 
coroners who (hall take an inquifition upon the view of the body 
ilain or murdered, (hall alfo have the fee of 13/. ^4^ payable by 
3 if. 7« out of the goods and chattels of the flayer, or out of the 
amercement impofed upon the townfhip, if the (layer and mur- 
derer efcapCy y!r/?. 3. Provided that no coroner to whom any 
benefit is given by this z& (hall by colour of his office, or upon 
any pretext whatfoever, take for his office doing, in cafe of ^he 
death of any perfon, any fee or' reward other than the faid fee 
of 13X. 4//. limited as is aforefaid by the faid a£t 3 /f, 7 and 
other than the recompence hereby limited and appointed, upon 
pain of being guilty of extortion, fe^. 4. 

3. To avoid a prefentment being made that the parifh has not 
made hue and dry purfuant to the ftatute, the conftable or pari(h 
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officers generally, pay the fee of 13 /. 40. upon the finding of 
the jory of a flight and no goods ; without a finding of a negleS of 
hue and cry ; which is a faving to pari(hes. IJn^ro. 261. tn n$t. 
Prorided that no coroner of the king's houfehold, and of the TCige 
of the icing's palaces^ nor any coroner of the admiralty, nor of 
the county palatine of Durham^ nor of the city of London and 
borough of Sonthwark^ nor any of the firanchifes belonging to 
the faid city, nor any coroner of any city, borough^ liberty, or 
franchife . which is not contributing to the rate direAed bf 
12 Gio» 2. e. 29. oi* within which fuch rates have not been 
ufually aflefled, (hall be entitled to any fee, recompence, or 
benefit given to or provided for coroners by this aA \ but they 
AibU have fuch 'fee and falaries as they were allowed before this 
a£i, or as (hail be allowed by the perfons by whom they have 
been appointed. feH. 5. 

4. The coroners of franchifes, who do not contribute to the 
county-rates, are not entitled to the fees given by ftat. 25 Geo. 2, 
c, 29. or to any fees to be paid by the county. Rex v* The Juf- 
tices of the Wefi Riding ofTorkJbire^ 7 Term Rep. 52. 

5* If the coroner requeft the feffions to make an order for 
his fees, and they refufe, he mag apply for a mandamus, but he 
mud allege in the writ all thofe fa£ls which are necefiary to (hew 
that he was entitled to the relief prayedy and that he had a right ' 
to call on the magiftrates to do that for their non-performance 
of which he fued out this compulfory writ. Am 

(B) By Officers in Court. Detainers of the Body ■}Vm>i49« 
till paid, juftifiable in what Cafes*. 

^N a motion againft the warden of the Fleet it was held, 
^^ th^t if an habeas corpus is brought he muft obey it, though 
the party refufes to pay his fees, for he has a remedy for them. 
Hopman v. Barber^ 2 Stra. 814. See ante^ (A) pU 2. (A. 2) 

See Vin. Gaoler (C) (D) Warden of the Fleet (B). 

(C) In Courts. [Marfliall, ^c] mV'"'4». 

See antey (A. 3) //. 5* 

(P) Puniihment for taking more than ufual Fees. »i^°-'5»- 

See C«rmtr% antf Extertian, 
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jfjrkuisx. fj)^ 2). In what Cafes they may not infift, and Puhifh- 

ment' of Officers infifting on prompt Payment| 
before they will do the Duty of theu: Office* 

See ante (B) and the references there. 

f3Vin.is4* (G) A6Hons and Pleadings for Adions for Fees* 

T. pLAINTIFFy as principal, having a remedy aprainft deputy 
^ by covenant to account, cannot bring affumfftt for money 
had and received, the firft being a remedy of an higher nature. 
Bulftrode V, Gilbum^ 2 Str. 1027. 

2. A phyfician cannot maintain an aAion for his fees. Cbarlrf 
. T. Bolcott, Executor, 4 Term Rep. 3 r 7^ ^ 

3. Nor a barriiler. Setnb. ii. 3f Blackft. Com. 28. 

4. An a£Hon for money had and received to recover fee^ ha< 
always been confidered as being fubftituted in ihe place of an 
aflizc. Per Lord Kenjon, C. J. ' Bajter v, Dodfwortby 6 Term 
Rep. 683. / 

5. Money given to A. for Oiewing the church, and claimed by 
B. the fexton, as a perquifice of his office, cannot be recovered 
in an a£tion for money had and received, uniefs fuch perquiGtci 
be known atid accuflomed fees, fince otherwife it is a mere 
gratuity which the giver might withhold, an4 for which dlo afl^^ 
will lie. Boyter v« Dodpworth. &. 
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(H) Adions fot Fees in what Qouit^ ^ 

LIBI^L in the fpititual court for pro£lor's fees. And a pro- 
' hibition was granted : for by the court, where there i^ 
remedy at law, the fpiritual court ought not to proceed ; anil 
this cafe depends upon a contra^ and retainer, which is triable 
at law. Davies v. JViUiatns, Bunb. 1 70. 

rtde Prohibition (F), . 

Tor more of the head of Fccs^^ fee under tl^e titles of ^ 
feveral officers^ 
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(A) Feigned Adiori, or Ifliie, in what bafes^ i3vifl*i5» 

^^npRYING a feigned iffue without the confent of the oburt, la a 
'*' contempt of the court ; and after fuch a tria}, tbtf will flny 
the proceedings. Hf/kins v* Lord' Beridey^ Mich* ^% Ot§. 3. 
' 4 TVriw if^^. A R. 402. 

For more concerning feigned ifiiiesj vi^i* Suppl. tit. Ccfi^, (A., 2) 
/A 2(7. and (B) pi. i. (s'r. 
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(E) Inijtoifitibn, by whom, and hdw to be taken, nv^n.i^;'^. 

A ^^^^'^^^ returned an inqutiition, finding a felo de ft tion 
^^ ctmpos. And it was moved^ that he might be pbliged to 
return the depofitions ; but the court rcfofed to make any fuch 
rule, there, b^ing nothing depending before them to make it 
neceifarjr. The cafe of the C»roner of Wejlminjler^ Eaft* 10 Geo. 2. 
a Str. 1073 
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Iv A T the Old B^iley^ !n May Seffions 1772, two pcffons wefc 

^^ convi£led of fteaKng fix pair of (ilk (lockings : but a doubt 

arSEng whethei* the offence was not rather a fraud than a felony f 

the judgment was refpitcdj and the quedion referred to the 

cohfidcntioa 



jSa jFelon^ utiDet Coldur of tm. 

confideration of the judges on the following cafe; which ftated^ 
thait 5. G.9 one of the prifoners, in the charader of ferrant to 
J, S. (the other prifoner) left a note at the'lhop of the profe- 
cutor, defiring that he would fend an aflbrtment of filk ftockingt 
to his matter's lodgings; the profecutor took a variety of fift 
ftockings according to the dire^ion ; 5. G. opened the door to 
hiniy and introduced him into a parlour, where J. S. was fitting 
in a dreffing-gown, his hair juft drefled, and rather more powder 
all oifcr bis face than there was any neceffity for ; the wares being 
opened, % 5« looked out fix pair, the price of which the profe* 
cutor told him was 14/. a-pair : % 5. then dcfired the profecutor 
to fetch ibme filk pieces for breecnes and fome black filk ftockings 
with French clocks \ the profecutor hung the fix pair of ftockings, 
•which J* S. bad looked out, 00 the back of the chair^ and went 
home for the other goods ; but no pofitive agreement had taken 
place refpe&iog the ftockings. During the profecutor's abfence, 
both the prifoners decamped with the fix pair of ftockings, which 
were proved to have been afterwards pawned by J, S. and one 
D. ap accomplice in fome other tranfafttons of the fame kind. 
The Judges were of opinion, that the convi£lion was right ; for 
the whole of the prifoner's condudl manifefted an original and 
preconceived dcfign to obtain a tor^o.us poflelfion of the pro- 
perty. The verdiA of the jury imports, that in their belief the 
evil intention preceded the leaving of the goods ; but, indepen* 
dent of their verdidl, there does not appear a fufficient delivery 
to change the pofleflion. Sharple/s and Greatrix*s Cafo, Leaches 
Caf. in Crown Law^ 2d edit, 88. 
SeeaifoMa- 2. If a man obtaining a horfe under the pretence of hiring it 
jor Scfspie^t to go to a particular place and back again, inftead of pur* 
bodc!iMa7. ^^^"S ^^ journey, goes into the market, and fells the horfe, 
and Charte- he is guilty of felony, if the jury find the hiring to be anitno 
^'t cM(tf' ^randi. Pears Cafe^ Old Bailey , in September fdfioa 1779. 

IndtheKing -/*• ' ^9' ^^^ *® ^^^^ *^^^ ^*^^*** 

▼.' Aickles> ibid. 139. and WiUuni* ca£cf ibid. 4x7* Fidt alfo i Hawkt pU 6. c 33.' C 5. 
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i3Vin,i5y , ^A) Capable of what. 



^ the office of hereditary (heriff of JFf/hnorland, and ezer« 
cifed it in perfon. At the aflizes of Appleby flic fat widi the 
judges on the bench. Barg^ n. 0$. IMt. yi6% 

2. A 



i 



, iFeme. 38^ 

2. A woman may be appointed overfeer of the poor. Rex v. 

A. StMsy a Term Rip. 395. 

3« There are many inftances wherein officers of an higher 
nature (i. e. than overfeers of the poor) women are held not to 
be difqaalified» as in the cafe of the office of high chamberlain, 
hiffh conftablcj and mar dial, and that of a common conftable, 
which is both an office of truft| and iikewife in a degree judiciaL 
Per J/bhurft,]. 3. 406. 

Noiff the cafe of Olave y. Ingram^ reported 13 Vin. 159. it 
better reported 2 5/ra. 11 14*1 the reporter then being of couiifel 
in the caufe. . ^ 

(B) Feme fole Merchant ; who is, and of her^beingf nv^n»>g*> 

a (eparate Trader in general. 

I. A CTION brought in B. k. by plaintiff, then a widow, for 
^^ goods fold and' delivered by her while covert, (he being a 
fole trader within the city of L^ndan^ and a nonfuit entered, for 
the right claimed by the wife only anifes by the cuftom of London^ 
of which the fuperior courts can take no notice in the a£lion ; 
and therefore the adion (hould have been brought by the re- 
fnefentativea of the hufband. CundiU v. Sbawe, 4 Term Rep. 

B. R. 361. 

2. Where a feme fole trader gave a bond and warrant of 
attorney to enter up judgment in S. R, on which the plaintiff 
afterwards took out execution, the court fet the judgment afide, 
as entered up without authority, on the motion of the affigneet 
of the wife, (who had become bankrupt) with* the confent of 
. the hufbaud, which was alfo entered in the rule. Read v. Jenufon^ 
13 Gio* 3. B. R. cited per BuUer, J. B. 36a. 

See anie^ tit. Baron and Feme^ ante^ i SuppL 446* C5V. 
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(C) Actions for want of repairing Fences* tavjii. i6«, 

1. A CTION on the cafe againft the defendant, who was 
^^ owner of the fee, for not repairing the fences of a clofe^ 
whereby the plaintiff was damaged, Isfc. At the trial, it ap- 
peared that another perfon was tenant in poffeffion under the 
defendant 1 wherenpon it was objeded that the aAion did not 
lie againft the prcfcnt defendants However a vcrdi£t was taken 

for 



. for the phintlflT, ^od leave given to ^tbe, 4c&n^9nt^8. .counCel ib 
move the court to fet that verdic): aGde, and to enter a nonfiiity 
if theyfliould be of .opinion chat the obje£iion was well, founded* 
A rule ni/! having been obtained for that pufpofe, Lord Kcnym^ 
. C. J« faid, it is clear that thi§ a£iion cannot be fupported agaiaft 
, the owner, of the . Inheritance) when it is in the pofleflion of 
. another perfon. It is fo noi^orioufly. the; duty of 'the aAual occtt* 
pier to repair the fences^ and fo little t;he.duty of thelaridlofd^ 
that without any agreement to that efFedii the landlord maj 
majintain an afiion againft his tenant for not fo doing, upon the 
ground of the injury done to the inheritance* And the otHer 
* ' judges concurring, the rule was piade abfolute. Cbeeibdm V; 

Hampfotif Trin. 31 Geo. 3. 4 Term Rep, ^iSn 

2.1 Where a man is b^und to niake fences againft another^ 

It is enough to fay, omHei occupatores ought to repair, He, becabfe 

that lays a charge upon the right-of another, which it may he: he 

k9tt\ In cannot particularly, know. Per Butler, J. in the cafe of Rider 

m a^ion for not repair'ng a private road leading throtigh the defendant** grmmd, and tiie dedantioa 
ftatedy that the defendant, by reafin of k'u fagiffion jf the Jaid fttfe cM4» ^c oilght to repair, ftc. tbfl 
tourt ^rttt clearly of opinioa that the dcclaiatioa /afficieotly charged^ th^ deilpdaat iy resJoH tf kit 
fojftjiui, ftc ' ' . . . 
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t3yia.t<T. (A) What ift a Feoffmcilt 

Ste BiOi. tiote n Co. Utt, 272. ti 

I 

(A. 2) Trtie Force of it. 

See Supph tit. Djfejfin^ anti. 
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IP there be an exclufive right of ferry from A. to B., it does not i3Vio.ao8, 

* prevent perfons from going by any other boat from jf. to C, ' 

though it lie near B.^ provided it be not done fraudulently, and 
as a pretence for avoiding the regular ferry. Trifp ?• Frani^ 
4 Term Rep. 666. 
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(A) Fidlions. ijVi«.2ixi. 

I. dY fi£tion of law, writs taken out in the vacation bear date 
^ as of the laft day of the term ; and it was held, that the 
fiction (hall not be contradi£led fo as to invalidate the writ; be- 
caufe the fiction was invented for the furtherance of juftice, and 
to make the writ appear right in form. But where the true time 
of fuing out a latitat is material, as on a plt^a of mn affumpfit infra 
fex annos, there it may be (hewn that the latitat was fued out after 
the fix years notwithftanding the tefie. Johnfon and Another v* 
&mith^ Executrix, lie. Eajlp 33 Geo. 2. Burr. 950. 

2. In an a£tton of trover, it appeared on the nifi prius roll that 
the bill was filed of Rafter term ; and on the trial the plaintiff 
proved a demand and refufal on the fecond of Maj^TitiA it was 
objeAed that this demand and refufal appeared to be fubfequent 
to the bringing o( the adion : for as the bill was filed of Eajler 
term, without any fpecial memorandum, ic mud refer to the firit 
day of that term, which was in the beginning of April \ in anfwer 
to this objeftion, the counfcl for the plaintiff produced the writ, 
which appeared to be fued out after the fecond of May. But the 
defendant's counfel objefting to this evidence as not being admif- 
fible, on the ground that they were concluded by what appears 
on the record, and that the writ could not be (hewn in contra* 
diAion to it, the point was referved for the opinion of the court, 
whether the writ was admiffible evidence. The court, after argu« 
ment, were all clearly of opinion that the writ was rightly admit- 
Vol. IV. C c ud 
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ted to be gifen in evidencei ind difcharged the rule. 'And Lord 
Mansfield^ in deli^tering his opinion on dbis cafe faid| << It is true, 
'<< if there be no fpecial memorandum, the bill, by fi£iion of 
<< law, relates to the firft day of the term. But fidlions of law 
<< hold only in refpeA of the ends and purpofes for which they 
«< were invented : when they are urged to an intent and purpofe 
«' not within the reafon and policy of the fidion, the other party 
«* may (hew the truth.** Morru ▼• Fugh and Another^ Mhb, 
1 Geo* 3. Burr. 1241. 

3. Inejedlment, the leflbr of the plaintiff claimed by defcent 
from his anceftor, who died on the firll day of January 177 it at 
five o'clock in the mcNrning ; the demife was laid in the declaration 
on the fame day, to hold from the 3 id day of December then l.id 
paft. After verdi£l, a rule was obtained to ili^w caufe why the 
verdiA fliould not be fet aGde, becaufe the anceftor from whoni 
the leflbr of the plaintiff claimed by defcent, was living on the 
firft of Janumry 1771, till five o'clock in the mornbg, and there 
is no fra£lion in a day, fo that in fi£lion of law he was alive all 
that day, and the leflbr of the plaintiff's title did not accrue until 
the beginning of the next day, the ad of January. But^r iotam 
curiam^ <* If my anceftor die at five o'clock in the morning, I 
**. enter at fix, and make a leafe at feven o'clock, it is a gcod 
'< leafe. It is faid there is no fra£tion in a day, but this is a 
'* fiftion in law, JiHio juris neminem Udere debet ^ but aid much it 
<< may, and this is feen in all matters where the law operates by 
*< relation, and divifion of an inftant, which are fi£lions in law. 
*< By fidlion of law, tlie whole term, the whole time of the aflizes. 
<< and the whole feflion of parliament may be, and fometimcs are 
<< confidered as one day, yet the .matter of faA (hall ovenurn the 
<< fidion, in order to do juftice bet wen the parties." R^ ex dem. 
Wrangham v. Herfey^ Mich. 12 Geo. 3. 3 JVilf. 274. 

4. In an a£tion of trefpafs for an affault and falfe imprifonment, 
the plaintiff declared, that the defendant on the firft day of &^ 
tember, in the year 1771, with fprce and arms, &c. made an 
affault upon the plaintiff at Minorca^ (t*wit,) at London^ &c. 
and after judgment for the plaintiff (in C. J3.,} the defendant 
aflSgned for error, upon a bill of exceptions, that no a£lion could 
be maintained in this country for an imprifonment committed at 
Minor cay upon a native of that place. But the court, after argu- 
ment, affirmed the judgment. And Lord Mansfield, in giving 
his opinion on this point faid^ that all a£iions of a tranfitory 
nature which arffe abroad, may be laid as happening in an Eng^ 
lifi county. But there are occaGons which make it abfoluteiy 
neceffary to ftate in the declaration, that the caufe of a£tion really. 
happened abroad^ as in the cafe of fpecialtiesj where the date 
muft be fet forth. If the declaration ftates a fpecialty to have 
been made at Weftminfter in Middlefeyt, and upon producing the 
deed, it bears date at Bengal, the adlion is gone ; becaufe it is . 
fuch a variance between the deed and the declaration, as makes it 
appear to be a different inftrument. But the law has in that cafe 
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invented a fi^ion ; and has faid, the party (hall firft fet out the 
defcriptton trulyy and then gire a 'i'enue only for form, and for 
the fake of trial by a videliaty in the county of Middfcfex^ or any 
othercounty. But no judge ever thought that whi-u tije lic'.i ra- 
tion faid in Fort St. George y viz, in Cbea^de, that the pl.tintifF 
meant it was in Cbea^e. It is -AJiEiion of forms every country 
has its forms, which are tnventeci for the furtherance of j ufticc ; 
and it is a certain rule, that a fi£lion of law (hall never be con- 
tradicted fo as to dcfrat the end for which it was invented, but 
for every other purpofe it maybe contradi^ed. Now, the fiiJln 5^r. Juft'a 
invented in thefe cafes is bnrely ioi the mode of trial ; to every ?UcPftor.e, 
other purpofe, therefore, it (hall be contradicted, but nut for the bock, cap. 4* 
purpofe of faying the c.iufe (hall not be tried. Mojlyn t* Fabrigas^ of his Cum- 
Micb. IS Geo. 3. B.R. Conop. 161. t^t^^* 

** that thefe fifiionsof law, though it firfl- they may ftartle the ftudent, he will find upon further con- 
** fideration to be highly beneAcial and uCeful: cfpecuily as this maxin h ever invariably obferved^ 
** that no (kOixoti fliaM extend to wuik an injury , its proper operation b<ing to prevent a mifchief, or 
*' temcdy an inconvenience, that might refalt from the general rule of law*** 
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(A) Of putting upon the File, and taking off. Mvin. «to. 

See Report (A). 
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(A. a) The Original of Fines. •i^"*"- 

See Harg. mte i. Co. LUt. lat. a. 

(D) Fine of Land. What Perfons, in refpcS of li^n^^ 

EJiate^ [may levy fines.] 

i« A Bill was filed for a fliare to which the plaintlA were en- 

-** titledunder a fcttlcmentinthc.Nif«^i?/v/r-ft;a/^r; thede« 

fendants pleaded a fine and non-claim. The defendants had claimed 

' C G a the 



' the profits at the company's oflS^cCf (who were in receipt of theni»)be-' 
fore the fine was levied^ but did not a&aally receive any until sJter- 
wards. Lord Hardwicke faid, that was not a fufficient Ceifin to fup- 
port the fine. Though hb lordOiip obfervcd, that the evidence of 
receipt of rent, if the jury had believed it, would be confidered 
as a fufficient poficilion to levy a fine. Town/end r. Afb^ 3 Ath. 

336- • 

2. The tenant in pofleflion will not be albwcd as evidence to 

prove the eftate of his landlord, who levies a fine; becaufehe 

^ would then' be a witnefs to fupport his own poieffion. Doe t» 

Williams ^ Cowp.621. 

T»ivio. ia7> (D 10.) Wbat Pcrfons may leyy a Rne. Idiots^ 
' Infants^ &c* And at what Time fuch Fine may 
be reverfcd. 

See ButL note a. Co. Liu, 247. a. and May v. HoA^ ftatcd ia 
^uppL tit. Faits^ (£. a. 2), ante. 

(D. 13) By whom Fines may be levied. Perfons 
under legal DifabilitUs^ by Crimes. 

A Tenant in tail being guilty of mufder, levied a fine before 
-^* conviAion, to the ufe of himfelf for life, remainder to M. C. 
for life, remainder over* After the ea^cution of ^., Ai. C. 
brought eje£tment againft the ifiue in tail, and the lord. On her 
behalf it was urged chat, under the exprefe words of ftat. aa H. 8. 
c. 36. A. was competent to bar the entail any time before attain- 
der. For the lord, one of the defendants, this was iillowed ; but 
• it was obje£led, that the operation of the fine vefted a fee in the 
cognifor, which inftantly became forfeited. But to this Goutd^ J. 
anfwered, that the deed to lead the ufes is a part of the fine itfelf ; 
and that the intention of the parties, which, in deeds of ufes, 
mud always prevail, was in this cafe clear, that a fee fhoiild not 
veft in the cognifor. And the court inclined to give judgment 
for the plaintiff i but a fecond argument was defired, and the 
cafe never came before the court again. Stevens v. Winnings 
• a Wlif. 219. See all the fe£l. to which this is » fuppkmeatj a^ 

Hurd V. Fletcher^ 1 Dough 44. 

nV'n^e. (P. 2) Certified. How Fine acknowledged £h«Il b* 

certified ; and when, and by whom# 

I. TN lieu of a former rule made in the couft of Cr & with le-^ 
^ fpea to the acknowledgment of fiaes> the UOsmmg nUe was 
Aiadci in HUarj term 1 7 Geo* a*- 



*** It is ordered that an affidavit in writing on parchment Ihali 
^* be made and annexed to every finC) in which the perfon making 
^* the fame (hall fwear that he knew the parties acknowledging 
*^ fuch fine ; that the fame was duly figned and acknowledged ; 
^' that the party or parties acknowledging, and alfo the com* 
^ miffioners taking the fame, were of full age and competent un- 
^* derftanding^ that the femes coverts (if any) were examined 
** apart from their hulbands, and freely confented to acknow- 
*' ledge the fame; and that the cognizor or cognizors knew the 
** fame to be a fine to pafs his or their eftate or eftates ; which 
<< fine, with fuch affidavit annexed, (hall be tranfmitted to the 
*« Lord Chief Juftice, or fome other juftice of this court* for the 
<' allocatur thoreon, and fuch affidavit (hall remain annexed to 
" fuch fine, and be left with the fame in the proper office : and 
*^ it is ordered, that every fuch affidavit, except where the per-^ 
** fons, at the time of their acknowledging the fine, are in Ire^ 
'< land, or fome other parts beyond the feas, (hall be made by 
<< fome attorney of the courts of WeflminJUr-balL'* 

2. Kdary 26 bf 2^ Geo. 2. " It is ordered, that in the affidavits Bat Mr. 

" made in purfuance of the preceding rule, the perfon or perfons ^^Mi'^ob 
<< fo making the fame (hall fwear thacthe fine was duly figned and Finei, f^H. 
** acknowledged upon the day and year mentionqd in the cap- obferret, 
«* tion J and, if there be any rafure or interlineation in the body h|5^J*b«„*" 
<^ of the caption of fuch fine, that fuch rafure or interlineation acknowiedg* 
** was made before the party or parties figned the faid fine, and eJouiof th« 
<« before the caption was figned by the commiffioncrs." Cruif^ diefod^w 

on Fines, 84-5. }fli/. 85—9. have remitted the ftrianers of thefe rulci. 

3. Thus, the Lord Chief Juftice, affifted by Mr. Juftice Clhe, 
made an order, that a fine (hould pafs, as to two of the cognizors^ 
confidering the particular circumftances of the cafe, notwithitand- 
ing the fame was not figned by them. One of the commiffionera 
attended and made oath, that this fine was duly acknowledged be- 
fore him ; and another commiffioner, by the cognizors of Naples ia 
Italy, that the parties were of full age and good underftanding : that 
the married woman was examined apart from her hufband, and 
freely confented. Fleetwood v. Calendar Barnes, 219. 

4. Two fines taken at Hamburgh, where the cognizors refided, 
were ordered to pafs, by all the four judges, upon an affidavit by 
a commiffioner, of the due execution of each fine fwom before a 
derk in Chancery of the city of Hamburgh, and authenticated by 
his certificate or atteftation as a notary public. Heatbcock v. i/a/i- 
iurj, Barnes, 217. 

5* A fine was taken before Prentice, an attorney, and Prentice^ 
a tradefman, as commiffioners. Prentice the attorney died with- 
out making the proper affidavit of the acknowledgment of the fine. 
One of the cognizors became a bankrupt, abfconded, and did not 
furrender within the forty-two days, as required by the ftatute. 
7he fine was ordered to pafs, on an affidavit of the due acknow* 
fedgment of it by Prentice the tradefman -, notwithftanding the 
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general rule requiring fuch affidavits to be made by attornies. Say 
V. Smithf Barnes^' 2\']m 

6. A fine was taken at Edinburgh^ and was regular in, every 
refpcA, except that it was not taken in the prefence of an attor- 
ney of any of the courts of WeJlminfitr4>aU^ who might have 
made the ufual affidavit of its having been duly taken. An ai&- 
davit was made by &tton the demandant, that- there was no fuch 
attorney in or near Edinhutgh ; and the court, on the motion of 
Serjeant Davy^ who cited Say v. Smith, fupra, allowed the fine. 
Seion v. Sinclair, 2 B/avifi. Rip. 88o. 

nvin >;3. (S. 2) Bound, who [hy the Fine\. Cognizee of a 

Rne, by Lcafe, &fr. preceding the Fine. 

^ S., tenant in tail«^ale, with remainder to his brother //. in 
^* tail-ma^e, remainder to his own right heirs, demlfcd lauds 
for three lives, with covenants for perpetual renewal. > C. S. died 
without iflue, whereby his brother if. became entitled to an efiate 
in tail-male, with thereverfion in fee in himfelf. In the year 
1697, H. S. levied a fine of thofe lands; and, in conCderation 
of his marriage, fettled them on himfelf for life, with remainder 
to his firft and other fons* The leflees having claimed a renewal 
on the death of fome of the perfons for whofe lives the Icafes 
were granted, //. 5. refufed to renew, alleging, that as his bro- 
ther C. was only tenant in tail, he had no power to make them 
the leafes, and that he was not bound by the covenants for rr- 
newal. The Court of Exchequer in Ireland decreed, that H, S. 
fliould renew thofe ^eafes. From this decree there was an appeal 
to the Houfe of Lords here; and, on behalf of the appellants, it 
was argued, that even by yj,H* 8. a tenant in tail has no po^&er 
to grant leafes to bind thofe in remainder ; and therefore the 
lea(es in queftlon were abfoluttly void, as againft the appellant C 
That the eftate-tail, out of which the leafes firft arofe, being 
fpcnt, and the appellant not claiming under it, but by a diilind 
limitation to himfelf in taiUn\ale, his fine could not let in C*% 
leafes upon that eftate, which came in lieu of //. S.'8 eftate-t>iil; 
nor could it, by confolidaiing the two eftates, let them in upon 
the reverfion ; both becaufe H, S. acquired a new efiate, and bc« 
caufe the ufes of the fine were never declared to him in fee« but 
dire£t]y to the ufes of the fettlement, by which, in confideration 
of his own marriage, he had an eftate for life only, and this 
eftate arofe out of the eftate-tail which he had before the fine, and 
not out of the reverfion.-- On the other fide it was contended, that 
by the fine which H. S. levied in 1697, the eftate-tail limited in 
remainder to him was barred and extinguiflied, in the fame man- 
ner to all intents as if he was dead without iflue ; and the rever- 
fion in fee which defcended to him as heir of C S. immediately 
took cSt(X, in pofleifioa* And| a^ the new ufes in the marriage^* 
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fcttlcmcnt of 1697, arofe out of that revcrfion in fee, they were 
therefore fubjedl to all antecedent incumbrances which could 
aiFed^ that reverfion. That, as this reverfion in fee, after it had 
t^ken cBcik in poflcilion by meins of the fine,, was fpecificaliy 
bound by the covenants for perpetual renewal \ and as fuch cove- 
nants are confidered as real agreements and go with the land, fo 
they are, in their nature, proper for a fpecific performance, and 
' would, in equity, affcA the legal intercft of all thofe who take 
the edate with notice of them. That all chofe claiming under the 
fettlement of 1697 had notice of tbefe leafes and covenants, and 
were as much bound by an equitable lien upon the lands as H, S, 
himfelf ; cfpecially in favour of Icflees who had made very great 
improvements, and were therefore to be confidered as purchafers 
of the right of renewal. After henring counfel on this appeal, 
the following queftion was put to the judges, viz. << Whether by 
** the fine levied by the appellant H, S. in 1697, ^^^ reverfion in 
<< fee of the efiate in queilion was let in, fubjedl to the leafes 
<' in queftion made by C & and the covenants therein contained 
" for a perpetual renewal ?" And the Lord Chief Juilice of 
^. R. having delivered the unanimous opinion of the judges to 
this tSc&t viz. *< That the leafes for lives tlien in being were 
<< good and efFe£lual, as b^ing ferved out of the reverfion in fee, 
'* which C. S. had when he made them, and which was then in 
<< if. 5. ; and that the covenants for renewal were binding on 
<^ H. 5., as a lien on the fame reverfion, whi<5li he had let in by 
<^ barring, and extinguifliing his eftate tail :" the decree of the 
Exchequer in Ireland was therefore aiErmed. Ear/ of Shelburtie 
V. Biddulph^ 4Bro. Par. C, 594. 

2. y. D. on his marriage fettled his eftate on himfelf for life, 
remainder to his wife for life, remainder to his firft and other fons 
in tail-male, remainder to himfelf in fee. There was iflue a fon. 
J. the father died, indebted by bond, and the fon afterwards 
died without iflue. The queftion was, Whether the reverfion in 
fee, which was come into pofleflion, (hould be aflets to pay the 
bond debt of the father ? Lord Hardwicke was of opinion that 
this reverfion was aflets; and his lordftiip faid, *< indeed the fon 
«« might have fufiered a recovery, and barred the reverfion in fee, 
** and there the father's creditors would not have come in 1 if 
<< he had levied a fine only, it would have barred the eftate-uil, 
<< but th^reverfion in fee would have been liable." Kinajlon y. 
C/arie, 2 AtL 204, 

(T) Fine of Land. What Perfon bound by it at m][|;^*^. 
Contimon Law, \Baron and Feme^ or Feme without 
her BaronJ] 

UPON a motion that a feme covert might levv a fine without 
her httfband, it appeared that the lands had been fold by the 
httlband^ who covenanted that he and his wife (when of age) 
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fliouU levy a fine. Wlien the wife came of age^ (he refufed to 
join in it, but it was levied by the hufband alone, who afterwards 
went abroad. The wife now confented to Itvy it, but the huf- 
band was abfent. It was faid, that it had been ufual in fuch cafca 
for the curfitor to make out a precipe to the wife as a feme fole \ 
but no example of it was produced upon the motion. The court 
would make no rule to authenticate fuch a fine ; but it was after-^ 
wards acknowledged di bene effe before the Lord Chief Juftice^ then 
in coi^rt. Moreatis^afe^ 2 Blaclft, 1^05. * 

See Hargn noU^ i Co* LiiU \2i.a. etfeq^ 

i3v?n. >7S. (Z) What Things arc barred by Fine. 

'nnWO fifters were tenants in tail by defcent ex parte materma^ 
^ with the reverfion in fee in them alfo as heirs of thdr mo* 
thcr's brother. One of them levied a fine with proclamations]! 
and then devifed her moiety and died before partition. The 
queftion was. Whether the moiety which the deceafed filler had 
in the eftate-tail (hould be confidered as the fame moiety as that 
in which ihe had the reverfion in fee ? fince, if it was not, but 
was different, her fine gave her a fee in a moiety of that moiety 
only, and uot in a moiety of the entirety ; as the remainder in fee of 
the other moiety of that moiety was not in herfelf, but in her 
filter : and the Mafter of the Rolls agreed to fend a cafe to the 
Common Pleas, to determine the point. Church ▼. Edwards:, 
%Bro, Ca. Ch. i&o. 

l(^^^;2]^^ (Z|« 5) I^imltations in Fines. What good or 

allowable. 

FORMERLY lands purchafed of different perfons were allowed 
to be comprifed in the fame concord, and every vendor war- 
ranted againd himfelf and his heirs only, fiut, by an order of 
the Lord Chancellor Hatton, reciting, that by thefe kind of fines 
her majefty was defrauded of the profit of her pod-fines, and of 
the feals on writs, and the Chancellor and other officers loft their 
fpfes, the curfitors are authorifed to (lay a writ where there is 
ipore than one demandant and one deforceant, except copar- 
ceners, joint-tenants, and tenants in common. But the curfitor^ 
^ill permit two fepatate purchafes to be comprifed in one fine, oa 
an affidnvit that the value of both together does not exceed t^Q\ 
hundred pounds. Cruj/e on Fines, 32. Jf^ilf' 47* 
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(D. a) Who fhall be barred by the Fine. i^vin.««f , 

XTTHERE there is a bar bf fine and nonclainii the court will 
^^ not enter into any difcuffion of the title till it be accounted 
for. Driver y, Zunvreftce, 2 Blackft. 12$^. 

(G. a) What fhall be faid a Claim or Entry to avoid '3v?n 290, 

a Fine. 

A BILL in Chancery, filed witlun the fire years, was held not 
^^ a fufiicient claim to avoid a fine levied of a /egal eftate, but it 
muft be by a£bion ; and De Gray, C. J. obferved, that the true 
rule is, that the claim muft be of a nature correfpondent with the 
eftate ; and thus, no entry, claim, or other Ugal a&, by a c^fiui 
que trufti will avoid a fine, or fufpend the bar by nonclaim, in a 
fine levied of a truft eftate ; but it muft be by bill in Chancery : 
though if you fue in equity for relief againft fraud, in the con- 
veyance of a legal eftate, a fine and nonclaim is a bar there. 
Glenndatclitch v. Lemon, 2 Blackft. 993. Sie ButL note, i Co. 
JJti* 252. ^. 

(H. a) How the five Years Non-claim and Entry 'jvio^. 

(hall be accounted, 

I. n^ HE following is a more circumftantial ftatement of the cafe 
* of Deighton v. GrenvUle, than that contained in 13 Vin. 
295. pL I4« under the name of Knight v. Grenville : 

Tbo, Lewis being feifed in fee, acknowledged a ftatute of 1 200 /• 
to William Knight, He afterwards acknowledged another ftatute 
for 1000 /. to Rich. Gerrariy and another for 5000 /. to Sir %/. 
JElwes, znd Rich. Burrows i execution was fued out on all thefe 
ftatutes, and the lands were extended. Tho. Lewis, being in 
adual poflelfion, fold the premifcs for 4000/. to John Lewi/, 
^nd levied a fine of rhem with proclamations. John Lewis de- 
vifed the lands to his brother Edwd. Lewis, and the heirs male of 
his body, remainder to his own two daughters. John Lewis died, 
and Edwd. Lewis being in aflual pofieOion, levied a fine with 
proclamations, to the ufe of himfelf in fee, and died without 
liTue ; whereby the lands defcended to the two daughters of John 
Lewis, who entered, and having married the Earls of Huntingdon 
and Scarfdak, they alfo entered, and were feifed in right of their 
wives. Adminiftration to Burrows, the furviving cognizee of the 
laft ftatute, was committed to Ann, wife of the defendant Gren^ 
ville, as to that ftatute and the extent thereon; and GrenvUh ancl 
his wife, who was alfo adminiftratrix to Gerrard the cognizee of 
the fecpud ftatute^ having acknowledged f«tisfa£Uon upon it, and 
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cauftfd it to be raeated« entered upon the Earls of Huntingdon and 
. Scarfdah as adminiftratrix to Burrow/f in whom the laft ftatute 
waa veftedf and claimed the money due on it ; whereupon the 
faid earls brought ejedment, in the name of Deighton^ for the re- 
covery of the lands. The queftton was» Whether Gnnvi/fe, as 
reprefentative to Burrows, the cognizee of the lad ilatute, which 
^as a reverfionary intereft to commence after the determination 
of Girrard% extent, was barred by the fine of Tho. Lewis ^ and 
fire yiears nonclaim, or was within the fecond faving of the fta- 
tute 4 Hen. 7. and fiiould be allowed five years to make his claim, 
from the time when fatisfaflion was acknowledged on Gerrard^s 
ftatute ? The cafe was argued feveral times in the court of King^s 
Bench J and in J^Jae. i. judgment was given for GrenviUe, that 
Burrowis interelt was not barred by the fine: And upon an ap- 
peal to the Houfe of Lords, after the cafe had pafled the Exche- 
quer-chamber, this judgment was confirmed. Crmfe en Fines, 
^d edit. 219. 

2. In a ColleiKon of Opinions, lately publfflied, there is one de- 
Kvered by the late Mr. Booth, which accords with the do&rine 
cxprcfled in pL 9 of the fedion to which this is a fupptement \ 
that, where a perfon dies under difability, his heir may enter at 
any indefinite period of time ; this being a cafe not provided for 
by the a£^. t Ca. ii Opin. 423. 

3. Where one, who was an infant at the time a fine was levied, 
came of age, and was (hortly after imprifoned, it was determined, 
that the five years allowed to 4nake his entry or claim, for the 
purpofe of avoiding the fii^e, began to run at the end of his mi- 
nority, notwithftanding his fublequent difability; and the dif. 
tin&ion between voluntary and involuntary difabilities, as taken 
by fome of the judges in Stowell v. Zouch, ftated in 13 Vin. 290. 
(F. a. 5), pL 3. was denied. Second point in Doe v. Jones, 4 Term 
Rep. B. R. 300. Doe v. Shane, ii. 306. note, S. P. in which cafe 
the fi^Uequent difability was infanity. 

^3v^" *97- (H. a. 2) Bar hj Non-claim. The Eftate being 

turned to a Right. In what Cafes the Eftate (hall 
be faid. to be turned to a Right. 

I. ^ was tenant for life, remainder to his firft Ton in tall, &r. 
•^* remainder to B. for life, remainder to his firft fon in tail, 
^Jfc. A. having a fon, accepted a fine from B. and then made a 
t feoffment in fee ; then B. had iflue a fon ; and it was refplved, 

that the acceptance of the fine difplaced nothing. Lloyd v. Brck^ 
ing, I Tent. 188. 

2. In Storfy. Windfir, 2 Atk. 230. Lord Hardwich laid down 
the following rules with refpe£^ to the operation of a fine and 
^ nonclaim as a barj at law and in equity : 

His 



illy His lordfliip obfenred, if a man has purchafcd an eftate 
under a ffui^e kgal title, which he fees himfelf has a defed upon 
the face of the deeds^ yet a fine will be a bar to the perfon, 
who had the right, and not affeft fuch purchafer with notice, fo 
as to make him a truftee for the rightful claimant ; becaufe this 
would be carrying it too far ; for the defe£t upon the face of the 
deeds is often the occaOon of the fine's bein^ levied. 

adly, If indeed, he adds, a man purchafes from a truftee and 
levies a fine, he ftands ifi the place of the feller, and is as much a 
truftee as he was ; fo in the cafe of a mortgagee, though he levies 
a fine, this will not difcharge the equity of redemption. 

3dly, His lordfiiip then obferved, that the operation of a fine 
and nonclaim is not by turning it into a right, but by force of the 
bar, arifing from the ftatute of ncncbim, (operating upon an 
eftate or imereft previwjly divcfted or turned to a right). 

3. Mr. Butler^ in note i C#. Litt. 332. h, takes up the confider- 
ation of the frequent exprellion in our law-books, that a fine has 
no operation upon any eftate or inrereft, which is not prcvioufly 
dive/led and turned to a right. He obfcrvcs that this expreflion, 
confidering it ftriftly, is inaccurate. That, by turning to a right, 
it is generally meant, that the perfon whofe pofTeflion is ufurped 
cannot reftore it by entry; and can only reftore ic by action. (See 
his note, 1 ib. 239.11.). fiut that, in the prefent cafe, the ex- 
pveflion, turned to a right^ muft be underftood in a more general 
fenfe. That the import of it is, that the parties to the fine, or 
fome of them, have, at the time of levying the fine, a pofleflion 
adverfe to and inconCftent with the eftate or right intended to be 
barred ; that the real owner, therefore, at the time of levying the 
fine, is difleifed of his pofleflion, but the right ftill remains in 
him. That, in this general fenfe, his pofleflion may be faid to 
be turned to a right ; but that this right may be fuch as enables 
him CO reftore his poflTeflion by mere entry^ without his reforting 
to an a£lion. Mr. Butler then proceeds to fliew (agreeably to the 
third obfenration of Lord Hardwicke^ already ftated,) that in thefe 
cafes the turning to a right is not produced by the operation of 
the fine, but by the previous oufter of the pofleflion, or divefting 
of the right. See Cruife on Fines, 2d edit, 243. etfeq. ^ 

4. Tenant in tail-male, with remainder over in fee, in con- 
fideration of a mnrrriage, conveyed his eftate-tail by leafe and 
^eleafe to truftees and their heirs, to feveral ufes ; and in die 
releafe he covenanted to levy a fine to the fame ufes. The mar- 
riage took eflFe£t, and the tenant in tail levied a fine purfuant to 
his covenant. On the death of the tenant in tail without iflue, 
remainder-man in fee made an a£tual entry npon the lands to 
avoid the fine, and then brought his ejcdlment. The queftion 
was, Whether the plaintifi^ could maintain an ejeAment ? It waa 
contended, that an eje£lment might be maintained, unlefs a dif- 
continuance could be proved \ that from the authority of Sey^ 
enouf's cafe, (ftated inph 2. of the fedion to which this is a fup« 
pleo^cDti) the fine did not operate as a difcontinuance^ becaufe it 
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pafied no freehold, the freehold having been conveyed bjr the letfe 
and releafe before the fine was levied, and it therefore onljr 
operated as a confirmation of the preceding eflate^ But the court 
of B.R. were unauimouily of opinioni that the leafe and releafe 
and fine operated as one affurance* and divefted the remainder in 
fee; fo that the pMntifF cduld not maintain his eje£lment; but 
was put to his formcdon, becaufe the operation of the deeds and 
fine ought not to be divided and confidcred ditlinftly, as that 
would defeat the intention of the parties^ and overturu a great 
number of family fctclements: that the deeds of leafe and releafe 
were incomplete until the fine was levied, and only operated as a 
declaration of the ufes of the fine ; fo that the eJlate-tail pafied 
by the fifie. That this cafe was quite different from Seymour^ \ 
for in that cafe Lord Cheney dad not levy the fine until a year after 
the bargain and fale was imolled % and it was exprefsiy found by 
the verdi£), that the bargainee entered and was fcifed by force of 
the bargain and falc only \ fo that the bargain and fale was totally 
unconneded with the fine : nor did it appear that any fine was 
intended to be levied tkx the time when the bargain and fale was 
ejcecuted. Doe v. WJ/itclieadf '2 Burr, 704. See Stepbem v. Win^ 
fiingy (llated in (D. 13), ante, 

5. A perfon, by a provifo in his marriage fettlement, gave his 
wite a powtr to difpofe of 100 /. by will, to fuch perfon as (he 
(liouid appoint^ to be paid to the wife within one year after his 

- death ; and in default of payment A. B. was empowered to make 
a leafe of certain lands to raife that fum. The wife, in. a year 
after the death of her hufband, made an appointment of the 100 L 
but it was not paid. 7 he heir of the hufband levied a fine of' 
the land, and five years pafTcd ; and afterwards the appointees of 
the money brought tlieir bill to be paid. Lord Hardwicie obferred, 
that although by tlie feveral statutes relating to fines, all right, 
claim, and tiitercft which (Irangers had were barred by a fine 
and non-claim,' yet that fuch a (Iranger as A, B,^ who bad no 
interdl, but only a bare naked power, and wbo could not have 
made an entry, and confequentty could not have any right of 
entry difplaced, was not afFeded by it. Willis v. Sborrallf 
I jitk. 474. 

6. By a fettlement executed in 1697, ^^^^' ^^^^ marriage of ^. 
with B, his wife^ the e dates of B. were conveyed to truftees in 
Uc^ in trull to fell ; and out of the purchafe-money to raife» 
ambngd other fums, 2o,cgo/. for the benefit of A. as the portion 
of B, There was iOuc of the marriage one daughter C* D. A. 
died in 1702, intedate, whereupon B. his wife and daughter 
became entitled to his perfonai edate, according to the ftatute of 
didribution. in 1703, B, married ^. i^. and foon afterwards, 
flie and her fecond huiband £. F. levied a fine of all her edates, 
to the ufe of £. F, in fee^ who continued in pofleflion thereof 
during his life. In 171 2, a decree in Chancery was made for 
fecuring the 2o»ooo /• by fale of a competent part of the truft 
irilate. The decree was never carried into executioii ^ 9Qd the 
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affair was permitted to lie nearly dormanti. during a courfe of 30 
years. In this time E. F., B.*s fecond hufband, had mortgaged 
a conGderable part of the eftates. In 173^ he died, having by 
his will created a truft, in parfuance of which the mortgaged 
part of the eftate was fold for a valuably coniideratiofli but with 
notice of the decree. In 1746 CD. the daughter, who was then , 
. marriedi and her hufband, filed their bill agatnft the mortgagee 
and puTchafors, for obtainingi amongft other obje£ls, an execu- 
tion of the truft for raifing the 20,000 /. One of the grounds of 
defence was, the fine levied foon after the fecond marriage^ and 
the non-claim thereon. But Lord HardvAcke rejefbed this plea» 
fince the parties to the fine continued in pofll'flion of the eftate 
merely by the permilEon of the truftees, who had the legal eftate 
in them \ and then this, in point of law, was only a fine by 
tenants at will to the truftees, s:nd confequently void, according 
to all the determinations ; and the fine being thus a nullity, the 
non-claim on it, notwithftanding the great length of time, had 
no eiFe£l at all. His lordfliip added, that he would go ftill fur« 
ther, and that if this had even been a bar at law, it would be 
none in equity, fince B. and E. F. were, with refpe£l to this 
incumbrance, in the nature of mortgagors of the eftate, continu* 
ing in pofleflion \ and it is a certain doArine in equity, that a fine 
by a mortgagor in equity cannot bar the mortgagee. Pomfrct v. 
Windfir^ 2 ^ez. 472. See Brereton v. Gamul^ 2 Ath. 240. and 
Shiiids v. Atkins^ 3 Atl, 563. in which laft cafe his lordfhip 
obferved, that it would be dangerous, where a perfon epters on 
the iz6t of a truft, and never makes any declaration of his having 
performed it, to conftrue this fuch an entry, that a fine and non- 
claim afterwards would be a bar. See alCo (O b) pojt. 

7* Lord wB. being feifedin fee of an eftate, fubje£t to a 21 Mr. CraSfe 
years leafe in fheyear 1770, in confideration of 3000/. executed ^^^ 
a bond to H. in the penalty of 6000 /. conditioned for the pay- trlde* chacm 
ment to her of an annuity of 500/. during his own life ; and, by nnccaaaat 
an indenture of the fame date, as a further fecurity for the an- }!* ^^^^^ 
miity. Lord B. demifed thi^ eftate to H, for 99 years, if he cenTcodit* 
Ihould fo long live, with a provifo, that H. (hould re-demife the careofARae 
feme to him fof 98 years and 11 months, if he fliould fo long J^ffiono?* 
live; which was done accordingly. Lord B. in 1773, fold and perfMwiiJ 
conveyed the premifes for a valuable confidcrotion to E. L who ^»no citit 
hacl no notice of the annuity. In 1 775 E. L UvxtA a fine of the i*!,"*-/*? 
premifes. M. the annuitant brought ejedment againft £". /. in LordchiJ 
1782, the annuity having been in arrear from 1 774. Lord Man/' Bama GU- 
JUUi " This is a queftion of mere law between two innocent ^,*^[^^ 
**- parties. Whether the right- of the lefibr of the plaintiff is barred of'a itnc- 
'< by the fine and non-claim ? This depends on one clear propo- charge. aa4 
" Ction, which is an univerfal rule of law, founded in good th^SjJJ^^J 
'< fenfe; it is laid down in 9 Co. Rep. 106. a. < Refolved^^r it coir., this 
<< Utam curiam^ that no fine nor warranty (ball i>ar any ellate in ^<^ »>t di. 
^* pofleflion, reverfion, or remainder, which is not divefted and ^|j| ri^ht 
f * put tp a ri^ht.' This general rule is illnftratcd and applied to becaafe the 
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wrongfoi << feveral cafes throaghoat the books ( and hence U follows, that 
FT^t^of it pQ collateral intereft can be barred by a fincy as a renc-charge» 
9ot titer the *' ^ ^^g^^ ^^ common, &c. ancl the authority cited from Carter^ 
nghtof the ^ 24. that a rent-charge may be barred by a fine is totally miF- 
SoefOTc V " taken ; for, in looking into it, it appears to be thus, the owner 

Ciymentia '* of a rcnt-charge levied a fine of the land, the queftion was, 
I own (( Whether the rent-chargt paflVd by the fine ? and a diftinQion 
^rnlfrc!!^ <* was taken between a fine's operating as a grant and as a bar. 
mint in ar- *^ Here the fine operated as a grant, and not as a bar. The rule 
xcir. Thit> « is univerfal, that a rent- charge in a third perfon is not barred 
AKiMche *' ^y ^ ^^^ and non-claim* Henee the parties to a fine, or one 
Afongeftcafe *' of them, muft be in, of a ft*iGn or pofleflion advene to that 
thatctnbe c« intereft which is to be barred ) for, if it be confiflcm with it, 
SiUca. <* the fine does not diveft it» and therefore is no bar. Now, at 
Ciib.Te]i. '* the time of the conveyance to E. L in 1773, Lord B. had no 
S04- *< adverfe pofleflion ; he had paid all arrears, and as the leflbr 

ffelliCT^ftae- '' ^' ^ plaintiff had no right to come on the land but for arrears, 
cdinSoppi. <^ (he had then no title in her. At the time when the fine was 
^^py- " levied, there was an arrear of a year and a half due ; but the 
^ (A.d}, «c 1^^^^ ^£ ^^ plaiiuiff was not bound to rcfortto the lands for 
^ her remedy ; (lie Iiad other fecurities ; befides, (he could not 
** enter on the lands, the leflee for years being in poffeffion ; all 
^* fhe could do was, by notice to the tenant under the ftatute 
** 4 £^ 5 Anne^ e. i6. which makes attornment unnecefiary, either 
<* to diftrain or bring an adion for the rent* In every (hape it 
^< is mod clear, that the leflbr of the plaintiflF's intereft was not 
*< divefte*d or turned to a right; and therefore it remained after 
^' the fine juft as it did before.** Judgment was given for the 
leflbr of the plaintiflT. Goodright ex dim* Han v. Boards Crmfi 
^an Fines, 2d edit* 249. 

See SuppL tit. y^int'tenants, (P a) pofi. 

Mvgft.i9». (I. a) Enuft) How ; not being direded hj Deed 

of Ufes.- 

A Tine was levied without any confideration, and there was 
^^ not any ufe declared thereof. Held» that it fhould enure to 
the old ufe, which in this cafe, was in the cognifor ; yet faid, 
that fttch a fine, after a five years' non-claim^ will operate as a 
bar. Armftrong v. Wolfej^ 2 Wilf. 19* 

asvifc 3oy> (Qj^a) Where there are feveral Declarations of 

the Ufes. 

A Covenant was contained in a mortgage by baron and feme^ 
of the feme's eilate in 1692, that they (hould levy a fine of 
it in die Eafter term then following. The fine was not levied till 
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Trittiij term 1695. Afterwarda, in conGderatioo of loA^morey ' 
the baron and feme joined in a conveyance of the equity of 
redemption $ and cpvenanted that the fine theretofore levied 
fhould be to the ufes of that deed. Lord Hardwicke was of opi* * 
nion, that as the covenant to levy the fine under the firft deed 
was confined to one particular term, and was not purfued, the 
baron and feme mighti by the deed of 1695,- covenant, that the 
fine fliould be to the ufe of the latter deed ; and that the deed in 
1692 might be laid out of the cafe. Fleetwood v. TempUman^ 
2 AtL 79, 

(S, a) Enure, how. Where levied hj fivetaly and ' 3v»n'309> 
the Ufes are declared by one onljr, or differently 
by each. 

I. A HuAiand and wife joined in a fine of the wife's lands to a 
^^ purchafor ; and afterwards the hu(band alone declared the 
ufes of it by articles. The wife acquiefced in the fale for 15 
years after her hufband's death, and then brought her bill for 
pofleflion. But Lord Hardwicke held, that as no other deed 
appeared declaring different ufes, and the ufes did not vary from 
what the wife intended, this declaration (hould bind her. Swanton 
V. Ravin^ 3 Atk, 105. 

a. A* was tenant for life, B. tenant in tail, and C reverConer 
in fee ; A. and £., on the marriage of the latter covenanted to 
levy a fine to certain ufes. Afterwards A,^ i7., and C. levied a 
line ; but C. never joined in any declaration of the ufes. It was 
held in B. R. that C.*s reverfiotv was not aflfe&ed by the ufes 
declared by A. and J9., but was ftlll in him after the fine, by way 
of rcfulting ufe ; though, it was admitted that the refulting ufe 
to the. cognifor might be rebutted in favour of the cognifee by 
parol evidence ; it being obferved, on the authority of Altham v. 
Anglefey^ II Mod. 214. (and dated in 21 Vtn. 503. fide note to 
pL 2.) that the daufe in 29 Cha. 2. c. 3. requiring declarations 
of trufts (or ufes) to be made in writing, extended in the cafe of 
fines to Jlrafigers only, and not to the cognifors and cognifees of 
the fine. Roe v. Poptam, i DougL 25. 

(B. b) By Baron or Vcmtjingly. iiVio.3T» 

T iPON a motion that a feme covert might levy a fine without 
^ her hufband, it appeared that the lands had been fold by the 
hufliand, who covenanted that he and his wife, (when of age,) 
(hottid levy a fine. When the wife came of age flie refufed to 
join in it ; but it was levied by the hulband alone, who afterwards 
went abroad. The wife now confented to levy it, but the huf- 
band was abfent. It was faid that it had been ufual in fuch cafesy 
for the curfitor to make out a fr^c^ to the wife as a feme fole ; 
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but no example of it was produced upon the motion. The coart 
woutd make no rule to authenticate fuch a fine \ but it was after* 
wards acknowledged de bene effe before the lord chief juftice then 
in cotMt. Moreatis cafe^ 2 Jalaci, Rep. 1205.. 

13VI11. 317. ^B^ \y^ 2) Amendment of Fines, and Writs relating 

thereto. 

J. 'T^HE court of C. B. refufed to amend the return of a writ of 
''' covenant which was, by miftake of the curfitor, made re- 
turnable in Trinity, inftead of Ea/ler term, becaufe the deed of 
ufes was fufpicious, the fine having been taken from a dying 
woman. But Sir fFiiUam Biactftsne obfenres, that the court gave 
no opinion as to the propriety of fuch an amendment^ in a fair 
cafe. Lindfay v. Gray, 2 Black. Rep. 1013. 

2. . In Pa/eL 10 Geo. 3. a fine levied in the reign of Queen Anne, 
was amended hy a deed of fettlement upon marriage, by altering 
the name of a parifli in the fine from Coxiey to Co/ley, upon reading 
the deed, the indenture of the fine, and an affidavit* that there 
was no fuch parifli as Coxley, in the county where the lands lay. 
Bohoun V. Burton, 3 Wilf. R. 58. 

3. A fine was 'taken on the firft of OSloher 1770, 10 Geo. ^^ 
and acknowledged before commiflioners, in which A. B. and 
others were cognifors, which was pafled, ingrofled, and recorded 
as a fine of the preceding Trinity term. A. ^. had nothing in 
the lands until a few days before he acknowledged the fine, and 
in the deed to lead the ufes it was covenanted that the fine (hould 
be levied as of the Michaelmas term then next eofutng, but by 
miftake the fine was recorded as of the preceding Trinity term. 
It was moved that the fine might be altered and made a fine of 
Michaelmas term, according to the covenant : but Lord C. J. De 
Grey and the whole court obferved, that this was not a motion to 
amend a fine, but to make a new fine; as -the tefte of the writ of 
covenant, and every fubfequent proceeding rouft be altered \ and 
he added, that no precedent could be fliewn of the altering of the 
term of a fine; therefore motion refufed. Heath v. WUmot, 
2 Blacl. Rep. 788. Wilf. on fines, 58. 5. C. 

4. Motion to alter the name of the demandant in a fine from 
Robert to John, on an affidavit by the attorney concerned, that 
John Dixon was the party meant, who had purchafed a part of 
the eftate, and that no deed to declare the ufes of the fine had 
beien executed. The court thought this equivalent to a new fine» 
and refufed the motion. Dixon v. Lawfon, 2 Black. Rep. 8i6. 

5. A motion was made to amend a fine levied by huiband and 
wife, by increafing the number of acres^ the deed of ufes being 
in general terms, and the intent only proved by affidavit of the 

* attorney who prepared it ; Lord Chief Juftice De Grey obfenred^ 
that amendments antiently were only of errors in the procefs o£ 
finesj pr miftakes in the defcription ol^ the premifci % «bd thef« 
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were amended by other parts of the fame record ; but the amend- 
ment then requefted varied tl>e extent of the premifes from fifty 
to eighty-four acres. This indeed might be done upon principle, 
provided it was intended by the patties : but what was the evidence 
of that intent ? The deed to lead the ufes could not be legal evl- 
dence of the wife's intent, becaufe (he was not examined as to the 
deed, as (he was to the fine, and fo there was nothing to amend 
by. Powell v. Peachy 2 Black. Rep. 1202. 

See SuppL tit. Recovery ^ (T. 3) poft. 

(F. b. 6) King^s Silver. What is, ^c. [and where '3^'°- 33» * 

payable.] 
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T ftatute 32 Geo. 2. f. 14. it Is ena£ied, 

&€^. I. *< That on every writ of covenant which (houldbe 
'* fued out for palling of fines in the Common Pleas at Wejlminjler^ 
*' the officer whofe duty it was to fet the pre-fine payable thereon, 
<* (hould at the fame time fet the ufual poft-fine, and inddrfe the 
'* fame on the back of the writ, together with his name or mark 
^* of office *, which pod-fine (hould be paid to the receiver of pre- 
<< fines at the alienation office ; and that fuch receiver (hould in- 
*< dorfe upon the back of every fuch writ of covenant a mark of 
<< office, as was then ufed by him on the receipt of pre-fines at 
** the alienation office, with his name, and the fum received as 
" the poa.fine.'' 

ZiB. 2. •* That the officer or clerk of the king's filver-office 
** (hould continue tp enter every fine upon record in the way 
<' hitherto ufed, and make the fame entries, and put thereon 
<< the fame indorfements, l^c. as had hitherto been the praAice 
'* of the faid office in palling fines; and that no' fine, until the 
*' fame were marked with the fum to which the poft-fine amounted 
<* in the king's filver-office, (hould be valid." 

BeSl. 3. <* Where no pre-fine was payable on any writ of co- 
'* vcnant, {yi%. where the lands were under the yearly value of 
" five marks,) the officer at the alienation-office, whofe duty it 
*' was to fet pre-fines, (hould fet, on every writ of coi^enant 
^* ^brought to the alienation-office, on which no pre-fine was 
*^ payable, a poft-fine of 6 /. 8i/., and (hould indoife the fame 
<< on every fuch writ of covenant with his name and mark of 
« office." 

&eEl. 4. <* That the officer or clerk of the king's- filver-office, 
" after the firft day of 3>im/y term 1759, (hould not receive 
<< any writ of covenant, unlefs it appeared, by the mark and 
^' indorfement of fuch receiver, that the poft-fine had beeo 
« paid." 

Sen. £. <<That if, after the payment of fuch poft-fine, the 
<< writ of covenant, by the death of any of the parties, or other 
caufe, (hould be prevented from paffing through the feveral 
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«< other offices^ fo as the fine was not completed, then the 
« receiver (hould repay to the cognifees, on prodiicing and filing 
<< with him, the writ of covenanti every fuch fum as had been 
*< before by him received for the poft-fine.'* 

Before the above ftated ftatate, when a year and a day had 
clapfed from the date of caption or acknowledgment of a fine, 
without enterine; the king's filver, an affidavit maft have been 
made, that all thofe who departed with any intereft by the fine 
were ftill living, otherwife the king's Giver would uot have been 
received. And now, that the king's filver is paid at the alienation 
office, if a year elapfes before the fine is carried to the king's 
fiWer-office, an affidavit mud be made that the parties were alive 
when the king's filver was paid. Gregory v. Croucber^ Bamij^ 

t3vuu337. ( jj. b^j Reverfed or ayoided by Death of Cognizor 

or Cognizee. 

A N application was made to the court of C B, to vacate a fine, 
^^ it appearing that the writ of covenant was fued ont and 
returnable, after the death of one of the cognifors. The court 
faid, they would not, in fo plain a cafe, put the parties to the 
trouble and expence of a writ of error, but vacated it ; for the 
concord or agreement is to be made at the return (tf the writ of 
covenant, and if the party dies before that day, there can be no 
agreement, but all mud be void. Waits v. Birktt, Barnes^ aao. 
a Wilfon^ 215. 

tivin.i43' (K. b) Unduly gained*. Equity. 

I. DILL for difcovery of title deeds, and of defendant's title to 
^ the eftate in queftion^ and for relief, and to be let into the 
. poiTeffion of the premifes. Plaintiff's title was a right to a rever- 
fion in fee, expeAant on the determination of a lea(e for 99 yean. 
After the term expired the defendant continued in poflcfljon and 
paid a referved rent of 10/., and taking advantage of the plain- 
tiff's ignorance of his title, levied a fine of thofe lands of which 
he was tenant at will only. Plaintiff having come to fome know- 
ledge of his title about a year before the fine was levied, applied 
to the defendant to deliver poffeflion, which was refufed, plain- 
tiff thereupon brought an ejedment, to which the defendant 
appeared, and nothing further was done upon it. Defendant to 
the prefent bill pleads the fine and five years' non-claim, as a bar 
to the difcovery of the title, and the title-deeds, and alfo to the 
relief. The court, after dating that if the plaintiff had left his rigkt 
by a legal bar, he could have no remedy; obferved that his cafe ftated 
in the bii], and not dented by the anfwer, entitled him to all the 
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favour the court could (bcfw him, and ordered the plea to ftafld 
foi'an anfwer, with liberty to except. 2 Atk. 240. Jan. 1741. 

2. Where a fine and non-claim is levied by one who got pof« 
feflion under a forged deed, a court of equity will decree againft 
the fine. Per Hardmcke, Ch. 2 -rf/i. 381. July^ 1742, Cart" 
Wright V. Pultney. 

3. Plea of a fine and non-claim in bar to the title fet up by the 
plaintiff*: but k appearing that the fine was fraudulent, inafmuch 
as the defendant had changed the pofTeflion by collufion with the 
tenants of the eftate, who entered into an agreement to deliver 
the pofleflion, provided they might pay their rents into a third 
perfon's hands, until the event of the fuit was over, the court 
was of opinion that it could not fuffer a fine, levied by a perfon 
having fuch a pofleiSon, to (land, and fo over-^ruled the plea* 
2AtL 387. Aug. 1742, Baker Vk Pritchardi 

4. If it is a mere legal title, and a man* has purchafed an eftate 
which he fees himfelf has a itltGt upon the face of the deeds, 
yet a fine will be a bar, and not zScfk him with notice fo as to 
make him a truftee for the perfon who had the right ; becaufe 
this would be carrying it much too far : for the defefl upon the 
face of the deed is often the occafion of the fine's being levied* 
Per Hardwckey Ch. 2 Atk. 631. Jti/yt 1741, StcfTy v* Lord 
Windfor and Others. 

5* Courts of equity do not fet afide fines for being obtained bj 
fraud and impofition, as the court of Common Pleas to a certain 
degree and with fome reftriflions may : yet on a conveyance fo 
obtained, equity never fends a plaintiff to the court of Common 
Pleas to fet it afide ; but confiders the perfon obtaining the e(late> 
even by a fine, as a truftee, and decrees him to re-convey, i Vef» 
289. harnejlgv. Powelf July^ 1749* 

6. A fine by a mortgagor in poflTcffion does not bar a mortgagee* 
Lady Wtndfor^ who was in the nature of a truftee of the fum of 
20,000/. to pay debts and diftrtbute the furplus, two thirds of which 
were payable to her infant daughtcr,to whom fh^ was guardian, Ic* 
vies a fine of the eftate upon which the faid fum of ao,ooo /• was 
charged : and though the fine might be good in law, yet, per 
Lord Hardwicke^ a court of equity will not fuffer a fine levied 
by a truftee to bar the equitable right creditors have to the fund 
for payment of their debts, and alfo the right of the infant. 
2 Ffj: 482. Earl of Pom/ret v. Lard Wind/or^ July^ 1752. 

[B] 

(O. b) Equity, and Defeds fupplied. '^^^-374- 

I. j4 B. being fcifed in fee of the impropriate reflory of M* 
^* and of the advowfon and vicarage of that church as ap« 
propriated to the re£lory, is ftated to have agreed with C. D. for 
the fale thereof to him ; and in purfuance of this agreement, (as 
it is faid,) A,B. and his wife and fon, in 1664 levied a fine to 
C. D. and thrte otbersj and the heirs of C. I>.» in confideration 
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, C( 1 600 /. therein mentioned to be the purchafe monej. Darinff 
an interval of 70 years the vicarage was twice vacant. The firft 
time in 1702, the heir of C. D. prefented, (the heir of A,B. 
being then a lunatic ]• The fecond time, in 17 18, the heir of 
jf.B. prefented. In 1734 the heirs of ^. B. brought their bill 
in the Exchequer againii the heir of C. D., infifting that the 
glebe land and part of the tithes only were intended to be fold to 
C. D. and not the advowfon» which was inferred in the fine 
only to clear the title of it ; and praying that the defendants might 
difcover whether there were not fome deeds, wherein the ufes of 
the fine were declared, and whether a fubfequent fine was not 
levied in 1667 by CD* of particular parts only of the re£lory» 
and ufes declared thereof. In bar to this difcovery were pleaded^ 
the puTchafe for a valuable confideration, and the fine and non- 
claim; and the barons allowed the plea. The plaintifis thea 
appealed to the Houfe of Lordsj and on their behalf it was urged, 
that the end of the bill was to difcover the intent and defign of 
the fine of 1664, and of a fubfequent fine, faid to have been 
levied in 1667 to C. D. of divers parcels of the faid reAory ; and 
by the difcoverv of this fecond fine and the ufes of it, and the 
confideration of fuch conveyance, to (hew that the ufes of the firit 
fine did refult to the conufors, at lead as to fuch parts of the 
re£tory as were not particularly conveyed by the fecond fine, and 
the deeds declaring the ufes of it ; and therefore the firft fine 
ought not to have been pleaded in bar to fuch difcovery, without 
a denial of the particular circumftances charged by the bill, as 
evidence of fuch refulting ufe. Th>t the refpondent, by not 
anfwering or denying the feveral charges in the bill, touching the 
fecond fine, and the declaration of its ufes, did implicitly admit 
that the fame were true, and that the advowfon of the vicarage 
was not comprifed therein ; and this admiflion was a ftrong evi- 
dence againd him, to (hew that the firft fine was levied only for 
the purpofes above mentioned, and that nothing more was intended 
to pafs to his anceftor than what was particularly comprifed in the 
fecond fine, and the declaration of the ufes thereof. That it did 
not appear by the plea what was the real purchafe-money of the 
advowfon, nor that the fine was paid by C. D. the refpondent's 
anceftor. That the appellants and the refpondent derived under 
the fame title, and the right of the appellants to the advowfon 
appeared from the refpondent's own conveyances ; the pretence 
therefore of his anceftor's being a purchafor without any notice 
of the appellant's title, was without foundation. And the order 
of the barons was reverfed, and the appellants were decreed to 
be at liberty to except to the plea, fo far as to compel the re- 
fpondent to difcover any conveyance from ji.B* and his wife and 
fon, or any of them, to C. Z)., and to difcover any deeds declar- 
ing the ufes of a fine levied in 16^4, or of a fine levied in 1667. 
Ho/t V. Laive, 4 Bro. P. C. 253. 

2. The efiate in queftion, among{( others, ftood limited, by 
deed, to j1. B. (a inairied woman) in tail, remainder to C. D. in 
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fee* C D» devifed all his eftates to one in fee. jt. B. (who was 
the heir at law of C. D.) difputed the validity of this will; but 
the fuit. was compromifed, and the devifee, for 630/. conveyed 
his intereft under the will to A* B. and her bu(band as joint- 
tenants in fee. A. B. furvived her hufband ; and having no iflue, 
devifed {int.aL)her eftate and manor of S. to E. F. in tail ; and died 
in 1772, leaving! amongft her eftates^ a farm fituate in M,, and 
not part of the manors of S., which did not therefore pafs by her 
will. In 17739 £> F. levied a fine and fuffered a recovery of all 
thefe eftates, to bar the intail. In 1776 the heirs at law of A. B. 
filed their bill againft E, F,f praying a difcovery and delivery of 
the deeds relative to the eftares, and alfo of what eftates A. B. 
died feifed, which did not pafs by her will, and an account of 
tents and profits. The defendant, by his anfwer, denied his 
being in pofTeflion of any but what were comprifed in the will. 
In "17781 however, the heirs, difcovering that this farm was not 
devifed by the will, brought ejeflment for it. Notice for trial 
having been given for the iummer alfizes 1778, a few days be- 
fore it was to come on the defendant's folicitor informed the 
plaintiff's of the will of C. Z)., and that the produdion of it, and 
letting up the title of his devifee under it, would nonfult the 
plaintiff; but he did not mention the fine, nor the deed by which 
the title of C. D,\s devifee was conveyed to A. £., that deed being 
in fa£^ not then difcovered ; and in confequence of this information 
they did not proceed to trial then ; they afterwards, however, gave 
notice of trial for Lent ^fTizcs i779,when£.jP. fet up the fine and 
non-claim, and there having been no entry, the plaintiff was non- 
fttited. Upon this, the plaintiffs filed a bill of revivor and fup-- 
plement, praying that, under thefe circumftances, the defendant 
might be reftrained from fetting up the fine a'gainft them ; and on 
their behalf it was contended, chat they fiiould have proceeded 
to trial in 1778, when the five years Were not expired, had they 
not been prevented by the information of the folicitor ; and they 
alfo infifted, that the filing of the firft bill was, of itfelf, fuSicient 
to prevent the bar from the fine and non-claim. But the Lords 
Commi(}ioners were of opinion, that there was not any fraud in 
this cafe, fince the folicitor communicated the truth, and the 
parties exercifed their own judgment upon his difclofure ; and as 
to the bill, it could not, they conceived, prevent the bar, fince 
the fine and non-claim operated upon a /tgal title, over which 
that court had no jurifdi£lion ; efpecially in this cafe, it being a 
mere bill for a difcovery : and they difmifled the bill. From this 
decree an appeal was brought to the Houfe of Lords. On behalf 
of the appellants it was urged, that the original bill was not only 
for a difcovery, but for relief alfo, fince here they prayed for the 
produflion and delivery of the deeds which were the evidence of 
their title, and were in the refpondent's hands; and they alf^ 
prayed an account of the rents ; beCdes, it came out tliat there 
was a fatisfied outftanding term, of years in the lands in queftion. 
'],liH9 the court had undoubtedly a jurifdidion, upon the ground 
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of which they (hould have decreed, at the hearinf^, that the bift 
fiiould be retained; with liberty for the plaintift to bring an 
ejeAmenti on the trial of which the defendants (hould be re- 
ftrained from fetting up the term ; and that they (hould alfo have 
ordered that the (ine and non^iaim (hould not be in(ifted upon 
at law, (ince the five^ears had elapfed pending the prigihal fuit, 
and a court of equity never permits the rights of the parties to be 
changed pending a fuit. within its jurifdi£lion» and where it can 
relieve. And the decree of difmiffal was reverfcd ; and the bill 
was ordered to be retained for 12 monthS) and the plaintiffs were 
to be at liberty to proceed in the mean time by a£lioo at law ; 
wherein the refpondent was reftrained from infifting upon the 
fine and non-claim. Pinie v. Thorrycroft, I Bro. d, Cb. 289, 
Crui/e on fines, 329. S. P. See Baker v. Pritchard^ 2 Atk. 387. 

Where a fine operates as a forfeiture or not, fee Supply tit, 
pJaU, (F. b), anU. 
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i3Vin.3«7' (I^j Rcftitution. In what Cafes, and at what Time. 

A Convifiion of forcible fcntry was qua(hed for the old excep« 
•^* tion of mefuagtum ftve tetiementum / but the reftitution was 
oppofcd, on an affidavit that the party's title (which wasbyleafe) 
was expired fmce the conviftion. The court faid, they had no 
difcrctionary power in the cafe, but were bound to award rcfti- 
tution on quafliing the convidion, Rex v. Jones, Mich. 8 G. i, 

^3V^»'39»> (P) Indidment j lies ; in what Cafes. 

|T feems a fettled point that an indiSment for a forcible entry 
-*• may be maintained at common lav>* And, per IVilmot, J. No 
doubt, an indldlment will lie at common law for a forcible^ntry ; 
though they are generally brought on the ads of parliament. On 
the adls of parliament it is neceflary to ftate the nature of the 
eftate, becaufe there mud be rcilitution : but they may be brought 
at common law. Re^^ v. Bake e( (il, Trin, 5 & 3, K^ B. Bm^ 
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( Q^) ladidlment. Good ^or not in refped of not 'a^'"^ 39« > 

fhewing what Eftate or Title. 

A N indictment for a forcible entry, dating that the premifes 
*^ were the freehold. and inheritance of the lady of the manor^ 
without (hewing what eftate the perfon expelled had in the pre* 
mifes, was quaflied. And by the court— It appears from the cafe 
of Rex V. Dgmy^ Salk. 260* and from an anonymous cafe in i Ventr. 
89* that an indi£lment for a forcible entry is bad, if it do not 
therein appear what eftate the perfon expelled had in the pre<* 
mifes: and it is abfolutely neceffary that this (hould appear; 
otherwife it will be uncertain, whether any one of the ftatutes re- 
lative to forcible entries does extend to the eftate from whic& the 
cxpulfion was. The ; R. a. c. 7. the 15 R.i. c. 2. and the 
8 if. 6. c. 9. do only extend to freehold eftates ; and the ^^^aifoRn 
21 Jac. I. r. 15. does only extend to eftates holden by tenants J[- Baihurft, 
for years, tenants by copy of court roll, and tenants by elegit, fta- iVe!!**^"* 
tute merchant and ftatute ftaple. Re^ v. Wannofs^Trin. 28 Geo. 2. imer (W), 
Sayer^ 142. W* 

(W1 Indidment. Good or not, in refpeft of 'av*" 396. 
OtnifHon of Vi et Armisy &c. and want of 
Certainty. 

I. |N an indiAment for a forcible entry, it was charged in the 
^ firft count, that the defendant did unlawfuHy and injurioufly, 
with force and arms, and with a ftrong hand, enter into a meflunge 
in the peaceable pofleflion of the profecutor, againft the form of 
the ftatute* In the fecond count, it was charged, that the defen- 
dant did unlawfully and injurioufly, with force and arms, enter 
into the dwelling-houfe of the profecutor. Upon a demurrer to 
this indi£lment, the court were of opinion that the firft count was 
not good upon the ft-atute for not (hewing what eftate the profe- 
cutor had in the mefluage. But Ryder^ Ch. J. and Fofter^ J. were 
of opinion, that although the firft count be not good upon the fta- 
tute, it is, notwithftanding the conclufion thereof, good at the 
common law : and Fofter^ J. mentioned the cafe of Page v. Har^ 
woodt All. 43* in which it was holden, that notwithftanding the 
oflFence charged in an indijiment be not an offence againft a fta- 
tute, and the conclufion of the indictment be againft the form of 
the ftatute, the perfon indicted may be found guilty of an offence 
at the common law, in cafe the offence charged be an offence at 
the common law. He added, that forcible entry is an offence at 
the common law, and not one created by the ftatute ; for that the 
ftatute docs only, by ordering pofleflion to be reftored, give a more 
fpeedy remedy. Denifon^ J. admitted, that a count in an indid- 
ment may, in fome ^afes, be good at the common law, although • 

D d 4 - , the 
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the conclufipn thereof be againft the form of the ftatute : but as 
the entry 18 charged.in the firft count in the prefem indiAment to 
be into a mefluage, and to be with a ftrong hand, which words 
are contained in the (latute againft forcible entry, he doubted 
whether that count, as it appears to be a count upon the ftatute, 
be good at the common law. He added, that in 2 H» H. PL C. 
cap. 25. it is laid down, that if a perfon be indi£ied upon a ftatute, 
and the charge in the indi£lment do not bring him within the fta- 
tute, he (hall not be put to anfwer upon this indidment for an 
offence at the conunon law. • An obje£lion was alfo taken to the 
fecond count of this indi£lment for not dating the entry to be 
vfith a Jirmg hand^ as well as with force and arms^ \ic* The 
court (aid, as we are all of opinion, that the fecond count is good, 
it would be to no purpofe, to let this cafe ftand over for confidera- 
tion as to the firft count, for whatever might be the ultimate opi- 
nion of the court as to that count, there muft, as one count is 

yiJeKtu good, be judgment for the king. Rex v. Bathurft^ Trin. 28 tt* 

Bafrr*,,. *9 Geo. 2. Sayer, 225. 

where this cafe w»i much commented upon : and fee the following fUcttum* 

2. Indi£lment for unlawfully entering a yard and digging the 
ground, and ere£ting a (hed, and unlawfully, and with force and 
arms, putting out and expelling one Sweet the owner^ from the 
pofie(&on, and keeping him from the pofleflion of it. An objec- 
tion was taken that this was only an adion of trefpafs converted 
into an indi£tment, there being no other charge of violence than 
the common technical term otvi et armis. And the court, after 
^^dRei T. argument, quafhed this, and two other indictments upon the like 
ikmc b'ik ^^J<^^»on. In this cafe Mr. Juftice JJon faid, «« In Rex v. Ba^ 
j7o6,auid' ^hurflf the ruling reafon was, that it was a dwelling-houfe. And 
Rex V. Gil- there would have been no occafion to have recourfe to that rea** 
^^ d i iJ^fo f^*""g> *^ **" ^^ armis alone had been fufficient. The degree of 
Rex*' Bake forcc ought to appear upon the indi£lment»" Rex v. Ziorr^ 

etai, ib, Trin. 5 Geo, 3. Burr, 1698. 
J731.S. P. 

1 3Vin. 399. (Z) Convidion of forcible Entry quaflied in what 

CafeSy and how. 

T. A N inquifition of forcible detainer of a copyhold meflti^ge in 
"^^ Sireathantf of which Henry Hampfon was feifed in fee, ac- 
cording to the cuftom, &c. was round againft th^ defendant, be- 
fore two judices of the peace in Surrey : and being removed into 
the King's Bench by certiorari, after feveral motions it was 
quaflied, becauie it did not appear that the jury, before whom the 
inquifition was taken, were of the neighbourhood, nor of the 
county, it being only faid, inquifitio, i^c. capta per facramentum 
Georgii Frankiyn, t^c, coram the two juitices, and did not fay of 
what place the jury were, nor proborum et legalium bominum comita^ 
tuspradiiii. Regina v. Cro/is^ Trin. 2 Anne, Ld. Raym. 926, 

2* Scvcr4 



jrorcible OBntre ant) Detafnet 409 

2. Several defendants were convided upon a view of three juf« 
tices of the peace in Kent of a forcible detainer, and were com* 
mitted by them to Maidftone gaol, till they (hould pay a fine to the 
king, upon which they fued out a certiorari to remove the convic- 
tion into the King's Bench, and a habeas corpus to bring up their 
foodies. The convi£lion being returned^ the adjudication of the 
fine and commitment were in thefe words, fuper quo nos prafati 
juftieiarii prafatos £. E, L B. et Z). M. ad tunc et ibidem arreftari 
facimus s et iidem E. E. L B> et D. M. conviSIi exiflentes^ et quilibet 

eorum convi&ui exiftens^ fuper vifus noftros proprios de manuforti A- 
tentione pradiBa utprafertur^per nos prafatos jujliciarios commitiunturp 
et quiltbet eorum committitur^ ad gaolum diffi domini regis committal 
tus pradiBi apud Maidftone in comitatu Kantia pradiBOf proximam 
gaolam ad pradiBum mejiiagium exijlentem^ ibidem remanfuri quoufque 
finemfecerint^ et quilibet eorum finemfecerit diBo domino regi pro offen^ 
Jis fuis refpeBivis pradiBis^ de quibus quidem pramiffis fupradiBis hoe 
fieri facimus r^cordum : in cujus rei teftimonium, bfc. Exceptioa 
being taken to this convidiion, that it was ill, becaufe the com- 
micment was of the defendants to gaol ibidem remanfuri^ till each 
fliould have paid a fine to the king ; and the juftices of the peace 
have aflelTed no fine ; fo that it amounts to an indefinite commit- 
ment to prifon, which is JUegal. Againft which it was argued^ 
that this court might aflefs the fine, and fo they did in the cafe of 
the King v. Cbahner^ i Keb. 585. But as to that cafe, ^he court 
faid, the party fubmitted to a fine, a very fmall one being fet, upon 
the circumftances of the cafe. And the judges were all of opi« 
nion, that the juftices might and ought to fet tHe fine, they being 
beft apprifed from their view of the nature of the offence, and that 
they need not eo inftanti fet it, but might adjourn for a little time 
to confider of the fine. And Juftice Page faid, Lord Chief Juftice 
Holt held fo in the cafe of the ^ueen v. Leighton, warden of the 
Fleet. They held alfo, that if a certiorari came to the juftices^ 
they might proceed to fet a fine, and complete their judgment^ 
an4 it would be no contempt. And therefore they all held, that 
this commitment being, that the defendants (hould lie in prifon 
till they pay their fine, and no fine was fet ; the convidion was Pidc%tr. 
naught, and was quaflied, and the defendants difcharged. Tie 7^' *^» 
King V. Sir Edmund EInvell et aL HiL i Geo. 2. Ld* Rayrn, 15 14. 38,39.5.0. 

3. A conviction for a forcible entry was quaihed, becaufe it ap- 
peared that a fine was fet upon the defendant, but there was no 
adjudication that he iliould be committed until the fine was paid. 
And by the court-^*^ There ought to be an adjudication, that the 
perfon, upon whom a fine is in fuch cafes fet, (hall be committed 
^Qtil the fine is paid." Rex v. Hord^ HiL 28. Geo. %. Sajer^ 1764 
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i 3riiL4ot. - (K. a) PuQifliment thereof, and what Ihall be 

recovered. 

A N inquifition of forcible entry found before a juftice of peace, 
**' was removed in the King's Bench by certiorari. And in ftay 
of reftitut^oni the defendant pleaded poileilion by three years be- 
fore the indi£tment found, according to the 31 Eliz. r. 11. and 
upon a traverfe to the plea, it was found againft the defendant. 
And upon motion to the court, that the defendant ought not to 
pay cods in this cafe,, the courts upon view of the ftatute, ordered 
' the mafter to tax cods. And Holt^ Ch. J. faid, that by the 
8 Hen. 6. immediately upon the finding the inquifition of forcible 
entry, the juftice was to award reftitution, and the defendant had 
no plea to it. And now the ftatute of 3 1 Eliz. had given the de- 
fendant the plea of three years quiet poflei&on in bar of reftitu- 
tion ; but in cafe the plea was found againft him, it had given 
cofts in exprefs words. As to the ftatute of 5 ^6W.lsf M. r. 1 1. 
he did not take it to be within the ftatute, becaufe the inquifition 
was not found at the feffions ; but if it bad been found at the 
feflions, and removed from thence by certiorari^ the defendant 
muft have paid cofts by the ftatute. Regina v. GooJenougbf EaJI, 
3 Ann. Ld. Rajm. 1026* 
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jjvio^ (A) Foreign Courts. Decrees, Judgments, t^c. there. 
' How far binding or regarded here. 

I. A BILL of exchange was drawn upon the plaintiff at Zi*^- 

-^ hom^ which he accepted j 'but by the law there, if the 

drawer fail, and the acceptor have not fufficient effcGta of the 

drawer's in his hands at the time of the acceptance, it is void. The 

plaintiff inftituted a fuit at L. to difcharge his acceptance upon 

this ground^ and it was vacated accordingly by the fentence of a 

court there. Upon his return to England^ being fued at law upon 

the bill, he prayed a perpetual injun^ion in Cane* which was 

granted, and Kingf C faid, that if he was to try the caufe at law, 

he would allow the benefit of this matter upon trial. Burrows v« 

Jemtno. In Cane, 2 Str. 733. Mofd. I. 2 Bq. Ab. 524. 8. e* 

2, A£lion on a charter party to go to C. and take in com for 5. 

, Plea that the fliip was unfit for the voyage, being rotten ; to fup* 

port which dcft;ndant offered to give in evidence the fentence of a 

foreign 
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foreign court of zdtAmXty^ condemning Uie (hip as unfif • But 
jL«f, C. J. refufed to let it be read, it being a contrail under feal 
at land, in which cafe, according to our law, the admiralty has 
no jurtfdidion. Burton v. Fitzgerald. 2 Str, 1078. 

3. In the e?fe of CbarUs Ratdiffe^ attainted of high trealbn, the 
court of K. B. refafed to permit his commiiGon, appointing him 
an officer in the French fervice, to be read* i Black. 3. 

4. In ajfumpjit upon a judgment obtained in the ChateUi of 
Paris ^ the defendant having (uffered judgment to go by default, 
the court refufed a rule to refer it to the mafter, to fee what was 
due for principal and intereft, and why final judgment fliould not 
be entered for fuch' fum without executing a writ of enquiry. 
Meffin V. Lord Majfareene isf Ux, 4 Term Rep, 493. 

In a caufe in Chancery, in which the validity of a marriage of a 
minor of the age of 1 1, was in queftion. Lord Hardwicke^ C* ob- 
ferved, <* It has been argued to be valid from being eftabliflied by 
the fentence of a court in France having proper jurifdi^ion. And 
it is true that if fo, it is conclufive whether in a foreign court or 
not, from the law of nations in fuch cafes, otherwife the rights of 
mankind would be very precarious and uncertain. But the quef- 
tion is, whether this is a proper fentence, in a proper caufe, and 
between proper parties ? Of which it is impoflible to judge without 
lookin)^; further into the proceedings, this being rather the execu- Net*\ TI17 
tion of a fentence than the fentence itfelf. When a marriage is ^\^^^^ 
in fadl had, or in a contrail in prafenti^ or in a fuit for the refti- port. 
tution of conjugal rights, a fentence in the ecclefiaftical courts, 
(unlefs there be colluGon, what will overturn the whole,) will be 
conclufive, and bind all, but not if given in a collateral fuit, as 
for a criminal z&xon, for it will only bind the rights of the mar- 
riage in the three cafes' above. This was in a criminal court in 
the Chatelec in Paris ; and it is ftrange if they have no other ju« 
dicature in France for marriage than a criminal court." Roach v« 
Carvan. I Fef, 157. 

For more on this fubje£t,jree ante voc. Evidence. (A. b. 13} 

(C) Foreign Laws and Cuftoms. How far regarded «3v»"-4"> 

here. 

I« ^HE law of the place (where a contraA Is made) can never 
'^ be the rule, where the tranfa£lion is entered into with f n 
ixprefx view to the law of another country, as the rule by which it 
|S to be governed. Per Lord Mansfield^ who cites huieri pralec^ 
fiones. Lib, i. Tit. 3. Pa, 34. Robin/on V. Bland, 2 Burr. 1078. 
I Blacky Rep. 258. b. C. 

2. In every difpofition or contradl where the fubje£l matter re- 
lates locally to England, the law of England muft govern, and 
mud have been intended to govern. Thus a conveyance or will of # 

)and| a mortgage^ a contraS concerning y7orl/| muft be all fucd 

upon 
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upon in England r tnd the local natanc of the thmg requires them 
to be carried into execution according to the law there. Id. Ibm. 

3* If an Englljb fubjcft reGdent tn England dies, learing debts 
due to him in Scotland^ or any foreign country, they are diftribu* 
table, when recoveredi by the laws of England, and vtce verfa if a 
foccigner dies, leaving property in this country, it is diftributable 
by the laws of his own. Thorn ▼. Waikins^ 2 Vef. 35. Per Lord 
Kenyon. Hunter v. PUU. 4 Term Rep. B, R. 192. (S.PO 
^ 4* The way of knowing foreign laws is, by admitting them to 
be proved as fads ; and the court muft aflift the jury in afcertain- 
sng what the law is. Per Lord Mansfield. Moftyn y. Fabrigas^ 
CoHvpn X74« 

i3Taa.4i>. JE^ Foreign Plantations. Barbadoes^ Jamaica^ &c. 

I. A N z6t\on of indebitatus ajumffit may be maintained upon a 
^^ judgment obtained in the mayor's court at Calcutta, and 
the judgment itfelf is a fuffictent confideration to fupport the im- 
plied promife, without faying any thing of the demand for which 
it was given- Crawford v. IVittaL Dougl, 4. note. Sinclair v. Fra* 
Jer^ (S.P.) lb. Plaijiow v. Fan^Uxem, lb. 

2. fiat it is open to the defendant to impeach the judice thereof, 
or to (hew that the fame was irregularly obtained. Sinclair v. 
Frn/erf lb. \ 

3. So an adlton of debt will lie on a foreign judgment, and the 
plaintiff need not (hew the ground of the judgment. IValker i^ 
#/. V. fritter. Doug. 1. 
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i^vrn.4f4 . (A) Suits by them, 

nLAINTIFF was a native of Germany, at that time in amity with 
' ^ this country, but was bken on board the Dutch fleet, with 
whom we were then at war. While a prifoner of war he was put 
on board an Engli/b merchantman, by order of the governor of Si. 
Helena, to namigate her to England, (he being in want of hands 
for that purpofe. He performed his duty as a feaman during the 
voyage, but after his arrival in England was treated as a prifoneip 
of war, and brought an a£iion for wages while in that condition. 
There was a plea of alienage and a fpecial replication of thefe fads^ 
and Qu tlie trial 9 verd\£^ wis fouQd for the plaintiQ^ and held in 
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C. B. that he mi^ht recorer. For not owing that permanent al]e« 
giance due by a native to the country with which we were at war, 
his charader of enemy only continued during his (late of aQual 
hoftility, and ceafed on his becoming a prifoner of war. He might 
therefore contrafl and fuc as any other perfon in confinement. 
Sparenburgh v. Bannatym. i. PulL iJ Bos, 163* 
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(B) What 18 foreflalllng ; and who a Foreftallcr, SsV . 'iv*msi. 

by Statute. 

1. 31 Gto. !• c. 40./ ii.enadSf '^ That no falefman, or 
^* other broker or fa£lor» who (hall be employed to buy or fell 
^ any fort of cattle for others, by commiflioii or for reward, to be 
'< paid or taken by himfelf or any fervant or agent, (hall, di- 
<< re£lly or indire£lly, for his own account, buy any live ox, bull^ 
^< cow, fteer, bullock, heifer, calf, (heep, hmb, *or fwine, in 
<' London,' or within the bills of mortality, or at any place, whilft 
** any fuch cattle (hall be on the road, or be driving, bringing, or 
<^ coming up, or offered to or for fale in London, or at any other 
<< place within the bills of mortality, (other than fuch cattle which 
<* any fuch (alefman, broker, or fa^or, (hall adually purchafe 
*^ for the neccflary ufj or provifion of his family, and (hall ac- 
'« tually ufe accordingly,) and that no fuch falefman, broker, or 
•< faAor, (hall fell or expofe, or offer to or for fale on his own 
*^ account, in London, or within the bills of mortality, either by 
*^ himfelf, or his fervant or agent, any live oz, bull, cow, fteer, 
« bullock, heifer, calf, (heep, lamb, or fwine, upon pain, on 
** every conviction, of forfeiting double the value of any live cattle 

'< which he (hall fo buy or fell' on his own account, provided the Sed. i4« 
** profecution be commenced within three days, after the offence 
" committed." In Mr. Serjeant Runnwgton*^ edition of the ftat- 
utes, a query is made in the margin of this a£i, whether this fec- 
tion is not repealed by the 12 G. 3. r. 71. 

2. By 2 G. 3. c. 14. " No brewer,* innkeeper, viclualler, or 1 
<< other retailer of ftrong beer or ale, (hall be fued, impleaded, or 

*^ molefted by indi£lment, information, popular aflion, or other* 
<* wife, for advancing the price of ftrong beer or ale in a reafon* 
" able degree.** # 

3: The (latutes prohibiting forcftalling, engroffing, and re- 
crating, depended chiefly upon the 3 £5* 4 Edw, 6. f. 21. 5 ^ 

6 Edw» 
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nvin.44»^ ^G) In Cafes of Felony. Eftates in Land. 

A Copyholder furrenders to the ufe of his will, the devifee is 
<^ convi£ted of felony and hanged before admittance ; the lands 
are not forfeited to the lord, but defcend to the heir of the fur- 
renderor. Rex v. Hicks et ai. -S. 27 G. 2. 2 Wilf 13. 

^ TTn.44>> (N) la Cafes of Treafon or Felony* Chattels. 

THE goods and chattels of a felon are forfeited to the crown, 
without being fubje£l to his debts ; unlets they are cxprcfsly 
made liable by letters of adminiftration granted with the confent 
of the king, iic. under the authority of the royal fign manual. 
Mcgii V. John/on et aL M. 2i 6. 3. Doug. 542* 

r F 1 
»3v«i.457. (A. a) Forfeiture. Relieved ia Equity. 

iLAINTIFF's father was leflcc for three lives, of which 
the plaintiff was now the only furviving one. In the leafc 
there was a provifo, that if the leiTee, his executors or ai&gns, 
fhould at any time leafe the premifes for more than feven years, 
(except it (hould be by his or their lad will, and to and for the ufe 
of any wife or child,) without the licence of the landlord in writ- 
ings it (hould be lawful for the landlord to re-enter and re-poflefs. 
In 1752, plaintiff being entitled under the will of his father, fub- 
jed to certain charges for his mother, brother, and fifters, and 
creditors, leafed for fourteen years without licence, which was 
held no forfeiture ; but Lord Northington^ Ch. faid, if it had been 
a forfeiture, he would have relieved. Amb. 511. June 1^6^, 
Northcote v. Dule, 
K 2. Equity will not avoid the zOt which works a forfeiture, at 
the inftance of the party doing" that a£l. , Tenant for life made a 
kafe of coal-mines amounting to a forfeiture ; on motion for an 
injun£iion againft the tenant, the court refufed to interfere, 
though the plaintiff, the leffor, ftated that the leafe was made bf 
miftake. 3 Vef.jun.^. Nov, 17951 Went'worth Y.Turner » 

i^vin/Asg. (B. a) How far Equity will aid the taking Advan- 
"* tage of a Forfeiture. 

I. jtDJFARD Cufacif who was born, bred, lived, and died a 
-^ Proteltant, made his will, 23d June 1753, *"^ therfeby gave 
his real eftates upon truft to John Hopkins £fq. to ftand feifed and 
poffeffed thereof, for the ufe of fuch child of his body as fliould be 
living at the time of his death, and if he (hould /die without leaving 
ifTue living at the time of his death, or if fuch child or children 

ihoutd 
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ft(0|iM die before 2 1» without leaving iflue of their bodies^ then 
in truft to permit hiB wife Diana Cu/aci to difpofe of 200 /• of 
hi^B i^erfonal eftate ; and to receive the clear rents and profits of 
all his eftate and fortune during her life ; and after her deceafe^ 
iii truft and for the ufe of the governors of the bofpital founded 
by Dr. Richard Stephens in the city of Dublin, After the death of 
Edward Cufack a bill was exhibited in the court of Chancery in 
Inlandf in the name of Daniel Swan^ as J^roteftant informer^ 
ftating the faid will and the zQts againft Popery, and that Edward 
Cu/aci was a Papift ; that he died feifed and poffeiTed of feveral 
eftates and intereft, which he was not capable of taking, but for 
the benefit of the firft Proteftant who would fue for the fame. 
The anfwers of the feveral defendants denied the fa£ts ftated in ^ 
the billi and the defendants adduced ftrong^roof of the faid Ed* 
ward Cu/acl^B being a Proteftant ; but the court directed an iflue 
at law to try whether the faid Edward Cufack was a Papift or not« 
Th^ defendantis appealed, and the decree was reverfed, and the 
bill difmified. 5 Bro. P. C. 454. March 1760, Tie Governors and 
Guardians of the Hofpital founded by Richard Stephens in the City of 
Dublin and others^ Appellants^ and Daniel Swan, Refpondent, 

2> John Mtade^ the eldeft fon of Dr. John Meade, a reputed 
Papift, who died in 1706, and oi Elizabeth his wife, who was a 
Proteftant* who furvived her huflsand and brought up all her chil« 
dren Proteftants, and died in 17 159 made his will 1718, and 
devifed to Meade Hobfin, the appellant, and his heirs, the eftates 
therein mentioned, charged as therein alfo mentioned, and he 
gave his right and intereft in certain othef lands in Palletjlown * 

and Ea/l Michaeljlown, to his nephew the rej^ondent, and ap- 
pointed Captain HobfoH and Charles Smith executors and died* 
Captain Hobfon proved the'will, and foon afterwards the refpond- 
cnt filed a bill in the court of Exchequer in Ireland^ charging 
Captain Hohfon with fraud in obtaining the will, and his uncle, 
the teftator, with exceflive weaknefs, and reprefenting that he 
^as eafiiy impofed upon, and praying difcovery of his real eftates 
and the fraud in obtaining the will, and that it might be fet afide. 
The anfwers denied the feveral fad§ ftated in the bill as to the 
fraud, Isfc* And the bill afterwards amended charged that John 
Meade* s father was a Papift, that John Meade was bred in that re- 
ligion, and attended mafs after he was of age, and that he never 
read his recantation, or enrolled any Certificate of his conformity^ 
and that therefore he ought to be deemed a Papift, and incapable 
pf difpofing of any real eftates. The appellant proved that John 
Meade, the teftator, was a Proteftant, and the will duly made, by 
feveral witnefles \ the court however dire£led an iflue to try the 
validity of the will, and whether ?i»&/f Meade was a Papift or not. 
Upon appeal the decree^as tothe iflue tti^GC\vi%JohnMeadt^^ bein^ 
a Papift or not, was reverfed : and it was ordered that the bill, fo 
far as it fought to impeach the appellant's title under any of the 
Popery a£lsj (bottld be xetained for twelve months \ and that the 
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icfpondait fliooW be at liberty in tke meao time, if h^ fhcaU 
think pcoper, to bringiiw aaian at law upon fuch title, wberela 
the appellant was not to fct np any Icafca or other incum- 
brances to bar the laid a£bon« 6£rp. P. C 197, F^. i7^» 
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i3vhl4S9« (A) At Common Law, or now« In refpe£t of the 

Deed or Writing, or Thing contained therein. 



^nd$ 



I. AT the OU Baiky Seffion 1737, JfWtam Rjiiffel was indiaed 

•** on the a G. 3. c. 25 •. for forging an acqmUance and re- 

ii viii.459. ^^ ttnckr a certain account, in the worda and figures following : 

^ Guinen againft BsnciJliofu 
« Bill/. 23 4 ivix.£.i% 10 5 &jf. 10 13 i 
«« Haltprofit £*S ^^ ^ 
«» Coils out of purfe if«i* 10 5 I /- 
•« My dividend jf- 5 6 10 J*'*' «7 3 

^ RecciTcd A 4 4. Due to me £* 13 13 3 
<< Keceived the above contenti^ 

«« R. GaUUy!^ 

with intent to defraud Roger GaUly^ one of the foKcitors of di6 
High Court of Chancery. But the court were of opinion thit 
the inftrument charged to be forged was not a reteipi or acqm9 
tanct for money within the meaning of v the a6i of parliament; 
they confidered it as a confufcd memorandum^ from which it was 
impoflible to colle£l with any certainty whether the word received 
referred to the item of cojfiSf or to any of the imtnaterial iiemt of 
which the note was formed^ RjuJfePs cafe^ Leaclfs Caf. in C* L. 

2. A woman was indi£led, and conviAed on the above ftatute, 
fior felonioufly uttering and publifhing a, certain falfe, forged, and 
counterfeit deed, purporting to be a power of attorney from 
* E. T**, admioiftratrix of her father R. T. deceafed, to ^<i A, em- 
powering him to demand and receive of the commiffioners of his 
majefty's navy, ail prize«money due unto her; with intention to 
N defraud one E. M. But it appearing upon the trial, that R. T. 
died childlefs and unnuirried, a doubt was conceivodi wketherj 
fince there never was fach a perfira in romtm fmktrd as £• T. the 
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daogiitcf of ii. T.f the counterfeiting a letter of attorney in that 
name^ and under that defcription^ be a forgery within the (latute : 
and upon this doubt judgment was refpited. But at a meeting of 
the judges a few days after Trinity term 1754, at Lord Chief 
Juftice Kjder*% chambers, eleven'judges being prefent, ten of them 
were very clearly of opinion that the prifoner's cafe was within 
the letter and meaning of the ad ; and in that opinion Chief 
Juftice W^ilUs^ who was abfent, fignified his concurrence by letter 
communicated at that meeting. Ann Lnois's ca/e, Fofier*s Rep, 
tl6. See alfo Bol/antTs ca/e, O. JB. Sejl 177a. Leaches Cafe in 
C Z, cafe 46, S* P. 

3. A prifoner was convi£led at NewcaftJe-upon-Tyne^ in the year 
1770, of knowingly uttering a forged and counterfeited writing^ 
obligatory, commonly called a Scotch banl note. The note was 
drawn in Aberdeen by the cafhier of the banking company there. 
It was fttbmitted to The Twelve Judges^ whether this note was 
within the meaning of the 26. 2. c. 25.? and iffo, whether the! 
uttering it in England was felony ? The judges were divided 
in their opinions upon both thefe queftionsj the 2 G. 2. c. 2$. 
negatively excluding Scotland^ and the note being payable locally 
where it was drawn* The King v; Dich^ Leach's Caf in C. Z. 

Cafe'iS' . . 

4. 31 G. 2. r. 22./ 78. after reciting that "whereas doubt 

*< may arife whether the piinifhment infii£led in and by the 

** 2 G. r. 25; on perfons guilty of the fcveral fpecies of forgery 

" therein mentioned, extends to the commifllon of the like for- 

<* geries with an intention to defraud any corporation^ ena£lS| 

" That if any perfon (hall falfcly make, forge, or counterfeit, or 

" caufe or procure to be falfely made, forged, or counterfeited, ^ 

** or willingly afl: or affift in the falfc making, forging, or coun- 

•* terfeiting any deed, will, teftamcrit, bond, writing obligatory, 

*' bill of exchange, promiflbry note for payment of moqey, in- 

'< dorfement or afiignment of any bill of exchange or promiflory 

** note for payment of money, or any acquittance or receipt cither 

" for money of goods, with an intention to defraud any corpora- 

" tion whatfoevcr, or (hall utter or publKh as true, any falfe, 

«• forged, or counterfeited deed, will, teflament, bond, writing* 

** obligatory, bill of exchange, promiflbry note for payment of 

*^ money, indorfement, or aflignment of any bill of exchange, or 

*' promiflbry note for payment of money, acquittance, or receipt 

•* either for money or goods, with intention 10 defraud any cor» 

•' poration^ knowing the fame to be falfe, forged, or counterfeited ; 

•' then every fuchpetfon being thereof lawfully convifled accord- 

" ing to the due courfe of law, (hall be deemed guilty of felony, 

•* and fu(rcr death as a felon without benefit of clergy." 

5* A man was indited for forging the laft will and teftament 
of E, S, with intention to defraud the South Sea Company : and 
upon the trial, E. S. herfelf appeared to prove, that the fignature 
to the'will was not her hand-writing : the jury found the prifoner 
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iilty ; but the judgment was refpited upon a deubti whether^ at 
'f, S. was living, the prifoner was legally convi£led of having for- 
ged her lafi iviil and tetiament, there being no fuch inftrument as 
a lad will and tedament in contemplation of law, until after the 
death of the perfon making it. But upon the authority of the 
Auif pl.a. cafe of Ann Lewis^ the judges were unanimoufly of opinioni that 
an inftrument may be the fubjed of forgery, although in fa& it 
fliould appear impoflible for fuch an inftrument as the in(lni« 
nd^Cogan*! ment forged, to exi(l| provided the ^ndrument purports on the 
c^f'-^L! ^^^^ ®' *' ^° ^ 8^^^ *"^ valid, as to the purpofes ror which it 
cafeiS4. ^*« intended to be made. SterRngs Cafe^ O. B. Seffions^ ^IIZ* 
& P. hiacVs Caf. in C. L. Cafe 56. 

6* It is forgery to indorfe a bill in zjicltti9us name, although 

the money might as well have been obtained by indorfing it in the 

real name of the perfon uttering it. Tuft*s Cafe^ i777- Leach's 

C^f. in C L. Cafe 8j;. See alfo the Cafe of Gib/on ii John/on v* 

Minet f^Feff^f in error, i if. Black, 588. 

PUe BcU 7* So alfo a receipti indorfed on a bill of exchange in ^JlM- 

lana*t cifie, /^n/ namCy is a forgery, although it does not purport to be the 

MftAaT'*' ftamc of any particular perfon. Taylor's Cafe 1779. Lead's Caf. 

in C.L, Cafe loi. 

8. A perfon having aflumed and been known by a fif^itious 
name, drew a promiffi>ry note in his real name, for the purpofes 
of fraud, and was indited for forgery : but the Judges were of 
opinion that this offence did not amount to the crime of forgery^ 
The King y. Aickles^ 0. B. Sef. 1787. LeacFs Caf in C. L. Ca/i 
i 79. Vide alfo Elixabeth Dunn*s Cafe^ fame Book, Cafe 3 1 . 

9. A bill <}i exchange for lefs thzn Jive pounds, if not drawn in 
the form required by the ftatute, 17 G. 3. r. 30. cannot become 
the fubjeji of forgery within the meaning of the (latutes, 2 G, 2« 
i. 25. and 7. G. 2. r. 22. The King v. Meffatt, 0. 3. S^s. 1 787, 
ibid. Cafe 177. 

yUtinit lo. A forged order to a (hop-keeper to let the bearer have, 

cafeof^thc g^^jg^ concluding, " And I will fee it all paid for,** is not a war- 
Qeo^Wtl- rant o'r order for the delivery of goods within the meaning of the 
liams, j G. 2. c. 22. unlefs the peifon whofe name is forged, and who 

L£ach*^c«f. pm-pofts to make the order, hath, or at leaft claimeth, an intereft 
cire67.S.P. in the mohey or goods which are the fubjeA matter of that war- 
rant or ordet. Mary Mitchell's Cafe, 1 754. Foflt^s Rep. 119^ 
' 1 Hawl. P. C. c. 58. /. 1 8. in notis. 

II. But Sit the Old Bailey SefTion in June 1772, a man was in- 
dicted on the 7 G. 2. c. 22. for forging an order for the payment 
of money, commonly called a banker's draught ; and upon the. 
trial it appeared in evidence that no perfon of the name of the 
jlrawer had ever kept cafli at the banker's houfe. The prifoner 
was found guilty, but th^ cafe was referred to the confideration of 
the judges, whether it came within the meaning of the ftatute 
lb September fefllon I774» the Judges declared their unanimous 
opiiiioni that die order was within th? meaning of the ftatute ; 
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for although no perfon of the name of the drawer had In fa£l ever 
kept ca(h at the banking-houfe, yet the nature of the order aflume^ 
that there was cafh there in the name of the drawer, which he had 
taken upon him to transfer to the perfon in whofe favour the or- 
der was made. Locket fs Cafe. Leaches Caf. in C L. Cafe 52. 

12. A forged order for the payment of money in the following 
words, •^Pleafe to fend ten pounds by the bearer, as I am fo ill I 
•* cannot wait on you,*' was held not to be within the 7 G. 2. 
for that aA of parliament means fuch an order for the payment of 
money, as, if genuine, the party giving it had a right to make % 
but this appears to be a mere letter, rather requeding the loan of 
money, than ordering the payment of it. Elior's C/f/e, O.B. Sefs. 
1784. ibid. Cafe 140. 

' ' 13. So a forged order for the delivery of goods is not within 
the meaning of this (latute, unlefs it be dircBed to the perfon who 
holds the goods. Ctinck's Cafe^ O. B, Sefs. 1791. lb. Cafe^ 217. 

14. An entry of the receipt of money or notes made by a ca(hier 
of the bank of Etigiand, in the bank book of a creditor, is an ac* 
tountabU receipt for the payment of money within the 7 G. 2- c, 22t 
and altering the principal fum by prefixing; a figure to increafe it9 
numeration, is a capital forgery ; but this (lAtute did not extend to 
cafes where this offence was committed, with intent to defraud a 
corporation, until the 18 G. 3.^. i8.* Harrifons Cafe^ 0. B. Sefj. • The 
1777. Ibid. CafeBS. "80-3- ' 

C» lo. CO* 

•^1 *< That if Kij perfon (hall forge, &c. any acceptance of any bill of exchange, or the number or 
** principal fom of any afccountable receipt for any ncTey bill, or other fecurhy for payment of money, 
<* or any warrant or order for piymene of money, or delivery of goods, with intention to defraud tfirjr 
** ecrfpras'tM sobstjatotTf or Ih^U utter or publifli, 4ec. he flull be dttmtd guHtj •f flinty vMhmt hweft 

15. 15 G. 2. c. 13./ j\. enafls, "That if any perfon ihall 

^< forge, counterfeit, or alter any bank note, bank bill of ex- ^ 

<^ change, dividend, warrant, or any bond or obligation under 

<< the common feal of the company of the bank of England, or 

''^ any indorfement thereon, or (hall offer or difpofe' of or ptit 

^< away any fuch forged, counterfeit, or altered note, bill, divU 

** dend, warrant, bond, or obligation or the indorfement thereon, 

'* or demand the money therein contained, or pretended to be 

'< due thereon, or any part thereof, of the faid compax\yi or any 

*^ their officers or fenrants, knowing fuch note, bill, dividend, 

*' warrant, bond, or obligation, or the indorfement thereon, to 

*^ be forged, counterfeited, or altered, with intent to defraud the 

'* faid company, or their fucceQbri, or any other perfon or per- 

** fons whatfoever ; every perfon fo offending, (hali fuffcr death 

*^ as a felon, without benefit of clergy/' 

16. 26 G. 2. ^1 33-/ 1 6. enadis, <<That if any perfon (ball, 
'< with intent to elude the force of this aA, knowingly and wil- 
<< fully infert, or caufe to be inferted in the regifter4>ook, any 
<< falfe entry of any matter or thing relating to any marriage ; or 
<< falfely make, alter, forge, or counterfeit, or caufe or procuve 
*< to be falfely made, altered, forged, or counterfeited, or %6t or 
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<^ aflTift in hlMj makings altering, forging, or counterfeiting any 
<' fuch entry or licence of marriage as aforefaid, or utter or ptt<« 
<< bli(h as true, &c. any fuch forged regifter or licence of marriage, 
** knowing the fame to be forged | or if any perfon (hall ^wilfully 
** deftroy, or caufe or procure to be deftroyed, any regifter book 
'f of marriages, or any part of fuch regifter book, with intent to 
•* avoid any marriage, or to fubjedl any perfon to any of the pc- 
<< nalties of thh> ^H ; every perfon ,fo offending, (hall fufier death 
** as a felony without benefit of clergy.** 

17. 31 G. 2. r. 10./ 24. cnaSs, " That whofoevcr willingly 
<* and knowingly fliall perfonate or falfcly aflumc the name or 
•' charader of, or procure any other to perfonate^ or falfely to 
*< alTume the name or character of any officer, feaman, or other 
*• perfon entitled or fuppofed to be entitled, to any wages, pay, 
^' or other allowances of money, or prize-money, for fervicc done 
f* on board of any (hip or vcfl'el of his Majefty, his heirs or fuc- 
«* ccftbrs} or the executor or adminiftrator, wife, relation, or 
• " creditor of any fuch officer or feaman, or other perfon, in order 
*' to receive any wages, pay, or other allowances of money, or 
*' prize-money, due or fuppofed .to be due or payable, for or on 
** account of the fervices of any fuch officer or feaman, or other 
*' perfon as aforefaid, or fliall forge or counterfeit, or procure to 
" be forged or counterfeited, any letter of attorney, bill, ticket, 
9G.3.C.30. " certificate, affignment, laft will, or any other power or autho- 
^' ^\l°\l^ '* l^^J whatfoever, in order to receive any fuch wages, pay, or 
trwfurer, *' othf r allowanccs of money or prize money, due or fuppofed to 
■nao herof- <« be due, to any fuch officer or feaman, or other perfon as afore* 
nav", w'la *' f*^^ » **' *^**' willingly and knowingly take a falfeoath, or pro- 
as juitices ^* cure any other perfon to take a falfe oath, to obtain the probate 
jn any of the « of any will or wills, or to obtain letters of adminiftration, in 
jie"io*ned- " order to receive the payment of any wages, pay, or other al- 
and by r. e! " lowances of money or pri^e money due, or that were fuppofed 

fi." "**** ** ^° ^^ ^^^ *^ ^y ^^^^ officer, feaman, or other perfon as aforc- 
^^^^J^p^^^ *« faid, who has really ferved, or was fuppofed* to have fcrvcd on 
iiih as true, '^ board of any (hip or veflel of his Majefty, his heirs or fuccef- 
any forged it fgrs i dvcry fuch pcrfon fo ofFLnding fliall fuffcr death without 
>.%: *r. " bcncfit.of clergy." 

1 8* Two men were indi£ted upon this a£l of parliament for 
forging the laft will and teftament of FeUr Ptrry^ late a feaman on 
board one of his Majefty's fliips : and the will began thus, << In 
•« the name of God, aipcn. I Pctir Perry ^' iffc. and l&goed and 

hit 

fsxecuted, f« John X Perry.** Upon the trial it appeared, tk^t 

mark 

one of the prifoners, on applying for a probate of the will, fwore, 
that he was one of the fubfcribing witneflcs \ that the name of the 
dcceafed was Peter Perry ; that the faid Peter Perry did* make his 
mark to, and deliver the faid will, -jnd thafhe (the prifoncr) had, 
by miftake, written the name of John Perry^ inftead of Peter 
^trrfn The prifoners v^r^ found guilty y \i\fi a aueftion wa? re- 






fexred for the opinion of Mr J^ges^ whether this was hi bw a 
forging of the wiU of Pettr Perry f And it feems to have been dc» 
termined that this offence did amount to forgery within the mean- 
ing of the ftatute 31 G. a. r. lo. Ftt%gsr§Jd ii Lt^s ^Cafip 
O. B. Sifs. 1 741. Lioch^i Caf. C,L, Cafe 9. 

iSN 31 G. 2.r. 22./ 77. and 4G. j.r. 25./ i;*ena£l, **That 
*^ if anjf perfon whatfoerer (haU forge or counterikit, or procure to 
*^ be forged or counterfeited, or knowingly and wilfully a£l or 
*' affift in the forging or counterfeiting any letter of attorney, or 
*^ other authority or inftrumenty to transfer, affign, fell or con- 
^ vejr any (hare or Qiares, or any part of any (hare or (bares, of 
'* and in any capital ftock or flocks, of any body or bodies politic 
** or corporate, which now are, or hereafter fliall be eftabliibed by 
** any a£t or ads of parliament ; or any (hare or Oiarcs, or any 
^ part of anr (hare or (hares, of and in any annuities in refpeA 
** whereof the proprietors of fuch annuities hare or (hall hare •# 

<' transferrable (bares in any capital ftock or ftocks now eftablifbed, 
** or which (ball, hereafter be eftabli(hed by any a£l or a£ts o£ 
'* parliament in proportion to their refpeftire annuities ; or any 
<< (hare or (bares, or any part of any (bare or (hares, of or in any 
*' other transferrable annuities, which now are or hereafter (ball b^ 
** efiabliflied by any a£l or a£ls of parliament; or to receive any fueh 
<' annuity or annuities, or any dividend or dividends attending fuch 

(bares, or any of them, or any part thereof, or (ball forge or coun- 

terfeit,or procure to be forged or counterfeited, or knowingly and 
^ wilfully a£l or aflfift in the (orging or counterfeiting any the nanie 
'< or names of any the proprietors of any fuch (hare or (bares in 
** (lock, or of any the perfons entitled to any fuch annuity or annui- 
'< ties,dividend or dividends as aforefaid,in or to any fuch pretended 
*' letter of attorney, inftrument, or authority ; or (hall knowingly 
*< and fraudulently demand, or endeavour to have any fuch (hare 
** or fliares in (lock or annuities, or any part thereof, transferred^ 
<< adlgned, fold, or conveyed, or fuch annuity or annuities, divi- 
<< dend or dividends, ox any part thereof to be received by virtue 
<* of any fuch counterfeit or forged letter of attorney, authority, 
<* or inftrument, or (hall falfely and deceitfully perfonate any true \ ' 
^* and real proprietor of the faid (hares in ftock, annuities, and 
*< dividends, or any of them, or any part thereof, and thereby 
** transferring, or endeavouring to transfer the-ftock-or annuities, 
*< or receiving, or endeavouring to receive the money of fuch true 
<* and lawful proprietor, as if fuch offender were the true and 
*' lawful owner thereof; then, and in every or any fuch cafe, 
<< every fuch perfon (hall fuifer as in cafes of felony, without be« 
<* ne(it of clergy.** 

ao, 32 G. 2. f. 14./ 9. enafts, *• That if any perfon (hall make» 
<< forge,, or counterfeit, or caufe or procure to be made, forged, 
« or counterfeited, the mark or baud of the receiver of the poft 
<* fines due to the crown or its grantees, whereby fuch receiver 
^ or any other perfon or perfons (hall or may be defrauded, or * 
%\ filffer any lofs thaebyi fuch perfou (hs^U be deemed guilty of 

£94 ** fclonyn 



N 



424 iTbrgerp* 

<< felony, and fliall faffer death as a felon» without benefit of 
*« clergy." 

21. 4 G. 3. r. 24./ 8. cnzCtSf ** That if any perfon fliall coun- 
*< terfeit the hand-writing of any perfon whatioever, in the fnper- 
" fcription of any letter or packet to be fent by the poft^ in order 
*< to avoid the payment of the duty of poftage, every' perfon fo 
** offendingi (hall be deemed guilty of felony, and (hall be tranf*^ 
** ported for feven years." 

22. 136^.3. r. 59. after repealing the i5thfeAion of the 
31 G^.2.*r. 32. enads ■< That whofoever (hall caft, forge, or 
*< counterfeit, or caufe, or procure to be cad, forged, or coun- 

(a) One of « terfeitcd, any mark or (lamp {a) ufed for the marking or (lamp- 
ihc «*"!"»* « ing gold or filver plate, in purfuance of any aft or afts now in 
fantfv^!' " force, by the company of goldfmiths ; or (hall caft, forge, or 
tbcrefoTc^ao <* coyntcrfclt, or caufe, tic, any mark^ (lamp, or impreflSon, 
indiencnt cc j^j imitation of, or to refemble any mark, (lamp, or impre(Eon.* 
lion to be ' made or to be made with any mark or (tamp u(ed, or to be 
ramf^rt, it « ufed as aforcfaid, by the faid company of gbldfmiths ; or (hall 
•Dd'the pri- *' ^^^^ OX (lamp, cr caufe, &c. any wrought plate of gold or 
ibner muft ** (ilvcr, or any wares of brafs or other bafe metal filverled or gilt 
be acquitted. €< oycTf and refcmbling plate of gojd or filver, with any mai[k of 

?H«wk!*^' " *^*"^P ^*^"*^^ ^^^^ ^^^^ Q^ ^^^^ ^^ forged or counterfeited at 

P.c. S08. ** any time either before, on, or after the a'pth day of September 

(Khedic cc jieit, in imitation of, or to refemble any mark or ftamp ufed 

<< or to be ufed as aforefaid, by the faid company of goldfmiths | 

<* or (hall tranfpofe or remove, or caufe, &c. from one piece of 

'* wrought plate to another, or to any veflel of fuch bafe metal, 

<^ as aforefaid, any mark, (lamp, or impre(Ii9n, made or to be 

<< made, by or with any mark or (lamp ufed or to be ufed as 

87240.3. « aforefaid, by the faid company of goldfmiths; or (hall feU| 

oMwuVac! " exchange, or ezpofe to fale, or export out of this kingdom, any 

tarei of' *' wrought plate of gold or filver, or any veflel of fuch bafe mcta( 

Sheffield are « as aforefaid, with apy fuch forged or counterfeit mark, damp, 

friMB the *' ^^ imprcfllion thereon, or (hall wilfully or knowingly have or 

operatioa of '* be po(rcflc4 of any mark or (lamp which hath been or (hall be 

this aa, un- u iV)rged or counterfeited at any time, either before, on, or after 

UdJnrihSi- " ^^^ '^'^ ^9'*^ ^*y °^ September next, in imitation of, or to 
in mcAtioo- '' refemble any mark or (lamp ufed or to be ufed as aforefaid. 
^ ^< by the faid company of goldfmiths ; every perfon offending in 

<< any or either of the cafes aforefaid, (hall be tranfported for the 
•* term of fourteen years." And by 24 Geo, 3. c. 53. f. i6. to 
commit the like offences in the manner therein defer ibed, is 'niad<| 
felony without benefit of clergy. 

n^^^'^^v (B) In refped of the making or proclaiming the 

Deed or Writing, fefr. 

!• ^H£ bare drawing a promiffory note or bill of exchange in a 

^ Jinitious name^ where the credit is folely giyen tp t^e iprty 

' offering ft, is not forgery \ but if ;the inftrumept be made in th^ 

^' ^ nam^ 



name of a perfon in ejji^ and credit is thereby qbtainedi which 
would not otherwife be giveni it is a forgery. ElizaMh Dunt^^ 
i^aft^ Old Bailey Seffl 1765. Leaches cafis in C. i. cafe 31. 

!2. If a bill of exchange payable to A. or order, get into the 
hands of another perfon of the fame name as the payee, and fucb 
, perfon, knowing that he i^ not the real perfon in whofe favour it 
is drawn, indorfe it, he is guilty of forgery. PenAjbhurJly Buller, 
and Grofet Js. in Mead^. Toung, Mich. 31 Gee, 3. BJk. Durnf. 
(gnd £q^/ Ref>. ^ K 20. 

(C) In r^fpea of the Altemion of th? Deed^ fisfr. <3V»>4^ 

A Man W2)S indiAed fo^r forging an indorfement of a promiflbry 
^^ note, and upon the trial it appeared tha^ the prifoner^ name 
{James Belland^) was indorfed oh the note; that the letters 
*• 0//jn^/'^ were fcratched out; and that the ptifoner afterwards 
filled up the blank with the letters << anks^* thereby making it 
appear as the ^ndoriement of James Banks: it alfo appeared iri 
evidence, that there was no l\icK perfon as James Banks ; the 
' prifoner was found guilty ; but it was fubmitted to the confider* 
atfon of the judge^, whether the prifo;ier wa^ guilty of forgery 
within the meaning of the a Geo.n. c. 25.? The opinion of the 
Judges was hot publicly communics^ted, but it feems from the 
report of the cafe, that they weVe of opinion that the offence did 
amount to forgery within tne meaning of the above zOt ^f parlia- 
ment. Bollanfs cafe, O. B* Sejl 1772. Leach's cafes in C.L^ 

(K) Indi^ment. Exceptions to Indidments, or »3Vin.47v 

Informauons. 

|. A N indictment for forging an aflignment of a leafe: the 
^^ indi£lment was, Juratores fesper feicramenium feium pr^en^ 
tant, quod cum tejlatum exifeit per quandam indenturam, quod J. S. 
dimififfet et conlcejiffet, et per eandem indenturam dimifii et concejjit^ 
&c. the defendaat^^ fabricavit quandam affignationemyfeveferip^ 
turn vel indorfementum in fcriptiSf tenor cujus quidem affignationis 
feqmtur. And then fets out the aflBgnment in h^c verba, and at 
the end was the mark of fuch a one, but no mark appeared upon 
the pb/feai The firft exception was, that the indidment was laid 
with a quod cum^ which was ill. But the court held, that was • 
well enough, being but inducement. The fecond exception was, 
that the indictment did not ftate that there was a demife, and if 
diere was no demife there could be no affignment, but only that 
by a certain indenture iejlatum exiJHt^ that J. S. demifed. But 
as to this excej;>tion the court were divided. Holt, Ch. J. and 
Powjs held, that the et per eandem indenturam cencejfit it dimifit, 
tvas a pofitive diftin^ averment of a Icafei aad had no reKtion to 

the 
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the fejlatum tnl/ltt. Powell and Gould on the contfarf, t&at ttrat; 
as- well as the iimiftjfet^ muft refer to the iefiatum extfilu The 
third exception wasi that there was no mark upon the fofiea, 
And fince the ftatute of frauds, 29 Cav. 2. ^. ). a leafe is not 
alTignablc without writing figned by the party. And thia was 
^rVf^Saik. agreed to be a good exception by the. whole court* Reginav* 
^u S* C. Goddard ij Carlton^ Trin, 2 -4w«. B. R. Lord Raym. 9i20- 

2. Upon an indi£lment charging the prifoneir with ^ fatfety^ 
^ making, forging, and counterfeiting a certain receipt for 
^ money, as follows, that is to fay; Rectivedj (^r. with intent 
** to defraud one J. 5., againft the form of the ftatute, ifc.** 
k was moved in arreft of judgment, that the words, ** as foUows, 
^ that is to Cay,'' do not fufficiently expre(s that the receipt is 
Jbt forth in the words, figures, and letters of it ; and fecondly^ 
that ihe manner how the fraud was to be committed was not fee 
forth ; nor the fa£ts which were necelTarv to (hew how the receipt 
jftdfcfaV was to operate fo as to defraud J.. S,\ but mer^^ the intent to 
fLn to a. defraud in general. But the judges (after two folemn argamenfs^ 
Sot of "the" »nanimoufty agreed, that there was no weight in cither of ^thefc 
jfirCon in. obje<Eiions : a certain receipt,, n/ follov^Sj that is tojaf^ being alto- 
2^!i«'d-^ gether as certain as if it had been faid^ in the words astd Jigwrts 
So fuffi-" jillovjifig^ that is tofajy ifc. and it is fufficient to aver a general 
<icot. 1^ intention to defraud a cenain purfon ; which intention mud be 
i*!di"c'f "**^^ o^* ^y f*^»i >w evidence, at the trial. The King \^ Robert 
ifl C. l/ Powell, Mich. 1 2 Geo* 3. 2 BlacL Rep. 757. 
«^cj]4. 3» l*wo men were indi£led for forging a certain paper nvriting, 

purporting to be the laft ivill and tejlament of Sir A. C. Knt, deceafed: 
and it was moved in arreft of judgment, that the indi&ment 
fhould have charged the prifoners with forging the the lajl wili^ 
\ic. and not, a paper writing purporting to be the will, OV. But 
the jndges held that the indidlment was perfeAly right, and over- 
ruled the exception. The King v. Birch et aL Mich^ 12 Geo. 3. 
Sfid* 790. 

4. In an indictment ior uttering a forged bani note, the words 
^ purporting to be a bank note," mean, that the note, upon the 
face of it, appoars to be a bank note ) and the want of fuch ap« 
pearance cannot be fupplied, ib as to fuppprt the indi£lment, by 
any reprefentations of the party when he difpolcd of it. The 
i^irtg V. Jones, Alich. 20 Geo. 3. Doug. Rep. 300.. * 

5. The word " receivd,^ inftead of " received," in an indiA- 
»ent for fori^ery, is not a nuterial variance ^ for both words 

- import the fame things and cannot be miftaken for any other word* 
fiarfs cafe^ 1 776. Leaches cafes in C L. cafe 75* 

6. But if in an indidiment for forging a will, the inftrument !% 
fet forth thus, ^' / jfames Gibjhn do hereby" ^Ck and the one pro- 
duced yn evidence begins " James Gibfon dp hereby^* ijc. without 
the pronottix «« I," the variance is fatal. Co^m*s cetfe^ 0. B^ Sejfi 
I7S7. Und cfi/i 184^ 

7. In an indiAmenI «p^ the ^ Gea 2. c. 22. f6r fovging a^ 
Oldei io^ (h^ 4^UTery of ^cfo45» i( mu^ »Bp^«r ^ ^^ fcstot^ 



wliofe name is fubfcribed to the ordefi had an authority to make 
fuch an order. Clinch* t cafe^ 0. B. Sfjl 1791* Hid- cafe 217* 

(O) Punifhcd in Chancery, and relieved* i3Vin.47^ 

THE Million Bank permitted a transfer of (lock under a forged 
power of attorney ; the company and not the fair purchafer 
iR^ere decreed to fuftain the lofs. Amh. 503. Junt 1765. Afiitfj 
v» S^^ciwiU and tbi Million Bank. 
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(M. 2) Plea by Tenant In bar* -i3Vifi.49*- 

n^ 2. feifed In fee devifed to his elded fon A. in tail^ remainder - 
J- • to his fecond fon 7*, in tail, remainder to his third fon E, in 
tail, remainder to his own right heirs. The defendant pleaded 
that Tbom^i the brother and heir of A^f made a feoffment with 
warranty, and that thereupon the defendant entered. The plains 
tiff replied) that at the time of the feoffment there was a leffee for 
years in poffeffton ; and to this the defendant demurred. But the 
court of Common Pleas gave judgment, ^uo4 bona et fufficiens re^ 
pHcaiio exjfiii. A writ of error was afterwards brought in B. R^ 
and it was affigned for error, that the plea was ill, for that it did 
not appear that A. was dead at the time of the feoffment bf 
Tbomah nor was foiiin alleged in Tbwuu at the time of the feoffs . 
ment : but the judgment of C. B. was affirmed* AJblef v, Brta^ 
mfood, JUL TGeo.2. KeL ifi part, 2oXw 



» . ** 
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8cc Viner, tit. Abatement^ (C) ; and tit. Bar^ f A) to (P), 13 ^'^^^ 
Sec al(o the Supplements ferric tides. ^ \ '^ '^ 
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i sVJB 49>. (A) Former Suit in Equity. In. what Cafes it is a 

good Plea. 

*!• I N this ca(e it was laid down hj the Lord Chancellor as a ruk, 
^ that where a defendant pleads a decree of difmiffion of a 
former caufe, for the fame matters^ in bar of the plaintiff's de- 
mand on his new bill, If the plaintiff does not apply to the couitf 
that it may be referred to the mafter to date, whether there be 
fuch a decree, but fet€ down the cauCe upon the new bill for hear- 
ing! it is a waiver of his right of application for fuch reference, 
and ihe court will determine it« i kit. $2^ Marci tj^^. Mor^ 
.. g^^ V* Morgan. 

2. Bill prayed that defendant Yaffall^ and the reprefeqtatiTes of 
the other executors of the plaintiff's father, may account to the 
plaintiff, and that he may' be paid what (hall appear to be due, and 
that he may be quieted in the poflei&on of thofe eftates come to 
him by the death of his brother John. To this bill defendant 
pleaded a fuit in the court of Chancery at Jamaica^ brought ag^idft 
him by the plaintiff, with the like matter of complaint relatmg to 
the executorihip : neither the term, nor eren the year in which 
the fuit was inftituted, being fet out for certain, there is not that 
averment, which courts of law and equity both require in pleas, 
and as it was defedive in form, it was over-ruled. 3 Ath. 587^ 
December 1 747, Forfier v. VajfalL 

3. Plea of a former fuit depending for the fame matter : before 
the plea was fet down to be Argued, it was moved on the pairt of 
the plaintiff, that it might be referred to one of the mafters, to 
certify whether the faid bill formerly exhibited, is for the £une 
matters as the complainant's bill in this caufe, and whether the 

'fame was depending; and the motion was granted; for if the 
pleas had been fet down, it would have been an admillion that the 
former bill was for the fame matter, 3 Bro. Ch. Rep. 544. jDe- 
wiil V. Mitchel^ j 7^^. I Vef.jun. 484. S. C. 

rule Plea. 
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(C) As to Timck isvtn. 500, 

K ejeflinent on the demife of an heir by defcent, the demife 
was laid on the id of January f the day his anceftor died. A 
▼erdi£l being found for plaintiflF, it was objeded» that there being 
no fra£iion of a day, the anccftor was alive by fi£lion of law the 
whole of the firft, and therefore the leflbr of the plaintiff's title 
did not accrue ti)l the fecond. But per cur* If my aoceftor die 
at five o*clock in the morninfr, I enter at Gx and make a leafe at 
feven o'clock, it is a good leafe. It isfaid there is no fradionof a iv^| ThoP 
day, but this is a fidiion in law, JlShjurU nermnem Utdere debet^ the Jaw' 



but aid much it may ; and this is feen ih all matters where the law ^Jj^|^^ 

operates by relation and diviGon of an ioftant, which are fiAiolks tlieftaaioa 

of law. Rotixdem. Wrangbam v. Herftu 3 Wllf. 274. ofadaxyvcc 

It admiti It 
In ctfes where it is neceiTiry to diftingviih. And I do not fee why the very hour nay not be lb Xa^ 
when It 11 neceflary and can be done. For It ii not ]ike a raadiemaciea] point which canaoC be dividcdL 
Ftr Lord Mansfield, in Combe v. Foti, 3 Burr. X434« 

^tutrt: Whether the acceptor of an inland bill is bound to pay ^ 
it on demand at any reafonable time of the third day of grace, or 
Lm the whole of the lalt day to difchar^e it, as in other pay« 
ments ? Buller^ J. of the firft opinion \ Ktnjou, C. J. of the latter* 
i^ftej V. Mills, 4 Term Rep. B. R. 17a. 

See pod. Voce Time, 
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(A) Fraight. How much. In what Cafes. . M^"-io«» ^ 

I 

TTPON a fpecial cafe referred, it appeared that the defend* 
^ ant fhippcd a cargo of fi(h on board the plaintiff's (hip to 
be carried from Nenjufoundland to Liflnm. The plaintiffs had alfo 
I cargo of filh of their own on board. The (hip had proceeded 

17 days 



43* iFrtfg^t 

ij days on her voyage^ and was taken within (oar days fail ot 
Lijbon. She was retaken within three days, and brought to Sidde^ 
Jord* The plaintiffs having infured the (hip and their part of the 
cargOi abandoned both to the infurers; The defendant had Us 
goods of the recaptors, and paid them 5 /. per quintal falvage, at 
the rate of 10/. per quintal value^ which was as much as it could 
be fold for in any part of jEii^^iiM/ dear dC all expences in bringing 
them to port. The prime coll waSx,i i /• and 6d. per quintal. The 
defendant fent it to Bilboa^ where it was fold for 5/. ^d 6d, clear 
of all expences. In delivering the judgment of the courts Lord 
Mansfield^ C. J. laid it.down» ift, that if a freighted (hip becomes 
disabled in \it voyage accidentally and without any fault of the 
mafter, the mafter has his option either to refit (in convenient 
time) or to procure another»(hip to carry the goods* If the 
fipeighter difagrees to this, and ^ill not fuffisr it, the mafter fliiH 
yit be entitled to his whole freight of the Mr hole voyage; and he 
cited Lutwidge and Hnue v. Gray^ in Dam. Proc. 2ad Fei» tJ33i 
as in point, ad, But the mafter if in no fault is at all eventSj ^nd 
. though he neither refits his own (hip nor procures another, enti^ 
tied to freight pro ratA itineris^ or in proportion to fuch (brmet 

£Bf t of the voyage as he has already performed. 3d, lit this cafe 
e had' performed \\ parfiB of it, and therefore -^^of the whole 
freight had been the ratSabh pMp^rtlon^ had thi wMe cargo teea 
pwd* 4th« But here falvage was paid for 4ialf, therefore half 
muft be confidered as loft, and half as faved. Confequeatly, the 
tateable proportion is 4^ of half of the full freights 5th, The 
value of the goods, or what they fold (or, or whether they aie 
fpoiled or not, was nothing to the mafter, becaufe the freighter 
took them ; and he muft take all that are faved or none. But die 
mafter has earned his freight by carryings them. 6th, If the owner 
{a) See aifo had abandoned all, he had been eiccufed freight {a\ ' ytb, Tlie 
^t![T?^ mafter is not bound to deliver the goods till after he is paid his 
Doug! 51). freight* Luke et aL v. Lyde, 2 Burr* 882. i Btacljfi. Repm 190* 

nvinjoi, ^B) Fraight due. In what Cafes. 

A^ OVEN ANT upbn an Eafi India charter-party of atfreightment 
^ for an Eafi-India voyage^ in which the company covenanted 
to load the (hip homewards within three months after her arrival 
in Indiaf with a provifo that theymight detain her in their fervice 
for another year at certain demurrage. There was alfo a provifo 
that << if the (hip did not arrive in fafety in the nrtrTbatMs and 
*• deliver her whole cargo there, the company (hould not 'be liable 
*' to pay any of the f<ims agreed to be paid for freight or for de- 
<^ murrage, nor (honld the company be liable to atiy demands foT 
<< the (hip's earnings for any other employments'^' The company 
did not lade her homewards within one year and three months. 
Towards the end of the 15 months the fliip being employed to 

carry 



cany ftores for tlie company to Fort Su JD., the mafter wrote to 
the preiident there, declaring that unlefs the compony would allow 
demurrage ^fter the rate of the charter-party, he protefted againft 
them for all damages, &c. Whereupon the prefident and cotm- 
cil agreed in writing to allow it for fo long as the (hip continued 
ia Inditu She remained there near a year afterwards, and was 
wrecked in a ftorm, not being loaded or difpatched fqr En^ani. 
In an a£lion for this demurrage under the agreemeiK, and for fa- 
tisfadion for the loCs of the &ip, and for freight, the principal 
bmaeh afigaed was, not lading the ihip homewards within the 
original year and three moadis. A verdid was found for plain- 
tiffs| (ubjed to the opinion of the court, ift. Whether plaintiffs 
were entitled to recover by reafon of the ihip's not being difpatched 
9r laden homewards ? ad. Whether they were entitled to 6q^ 
murrage ? But the Eafl-India company agreeing to pay die de« 
murrage, the matter was compromifed, and the court gave tio 
opinion, except that the plaintiffs were entitled to m more* Hume 
r« Eaft» India Company ^ l Blachfl, 29 z* 

(C) Who liable for Fraight or Lofles. 

!• TTTHERE goods are delivered to a perfon claiming them 

^^ wrongfully, and he pays freight and other charges, he 

cannot detain them for thefe expences againft the rightful ownen 

Lempriere is^ al ajfigmesof&ycols^ v. Pajley^ 2 Term Rep, B. R. 48 J« 

2. Freighters of (hips under charter parties with the Eafi India 
Company^ are not anfwerable for damage or lofs occafioned by the 
a£l of God. Ship damage in thofe charter parties means damage 
from negligence, infufEciehcy, or bad ftowage of the (hip. ift- 
tiiam T. Tie Eaft India Company, DoagU 259* 

3. If a fa£tor hires a Qup and executes a charter party^ fay 
which the goods to be put on board are made liable to the mafter^ 
and fome merchants load the Ihtp and agree with the fa£ior at 
9 L per ton for the carriage, and the faSor becomes bankrupt, 
^he merchants are not liable to the owners demand, nor their 
goods, but they are liable to pay the faAor the freight of the 
cargo ; and as the mafter has a fpeciGc lien on the goods, he muft 
be .paid before the aflignees of the bankrupt take any thing. Faui 

?• J&tA, 2 Atk. (J21. 

■ • » 

&te HypQtkfaUUiii Majler of a Ship^ Sec* 
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See Cotirff Firry, Pre/criptioii, and other proper titles. 
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• i^Vm. ^HERE 18 a cafe in Salkeld {Cuddm t. Ea/hvkk^ SalL tpz.)^ 

SH' P^- 3* '^ where it is faid that a corporation may make a fratemttj : bat 

~ no notice is taken of that point in the other reports of , that cafe, and 

I cannot conceive that they hare fuch a power \ it Can only be 

efiedied by the legiflature, or by the crown. Pir Lord Kenygn^ C. J. 

Rex V, Tie Wardens of the Coipers Company of Newcofib'4ipM>^Tjiii^ 

7 Term Rep. B. R. 543. 

* 

See 2 &upp* Voc. Corporations^ 339. 
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ijviflujis. (A. 2) Fraud. What is in general. 

I* j4 By his intereft with the commiffioners of excife^procaitd 
-^* for his brother B. a fapervifor's place in that omccj and 
in confideration thereof, B. gave a bond for the payment of 10 A 
per annum to J. by half yearly payments, as long aa B. (hould con- 
tinue in the office. B. died, having for fome years omitted the pay- 
ment of the 10/. whereupon ji. fued the bond againft the widowand 
executrix of & who filed her bill to be relieved againft the bond: and 
the court confidering the bond as a fraud upon the public, decreed 
the bond to be delivered up. 3 P. JFms. 391. Mici* 1735. Law 
V. Law* 

2. Though a man be arrefted by due procefs, yet if he is in- 
duced thereby to execute a conveyance, which was never under 
confideration before, this court will relieve, i AtL/^og. Mkb.fjyj^ 
Nkbolls V. Nicholls. 

. 3. In a cafe of fraud, the evidence of a perfon who joined is 
granting away her eftate, was admitted, though it invalidated her 
' right to the eftate. 2 Atk. 228. Dec. 1741. Man ▼• Ward, 
4. Collufion, which ia the fame as fraujd, eftabliflies the autho- 
rity .of a court of equitv often contrary to and beyond the rules of 
law. Per Hfirdvf. C*» 3 JUk. 755* 757* Fet* 1753* Gartb r. 
Cotton. 

. 5. yotn 



j. John SpenciTf of the age of 30, borrowed 5000 /. on bond, 
to pay '10,000/. if he furvived the Duchefs of Marlhrough, John 
Spencer did furvive about a year and eight months, having on the 
death of the Duchefs of Marltorough, confirmed the bargain by a 
new bondy &c. The court diredled the bond to be delivered up 
tt) the plaintiff upon his paying the money due for principal ac- 
tually advanced, and the intereft thereon. And in this cafe it was 
faid per Lord Hardwicke^ Ch. that a court of equity would relieve 
againft any fpecies of fraud ; that fraud which was doli/s malus^ 
Alight be a£iua], ariGng from circumftances, and'facils of impofi- 
tion, which was the plaineft cafe. 2d, It might be apparent from 
the intrinfic nature and fubje£t of the bargain itfelf, fuch as no 
man in his fenfes and not und<;j: deluGon would m^ke on the one^ 
hand, and as no honed and fair man would accept on the other ; 
which are unequitable andunconfcientioushargnins. A/^/V</kindof ' 
fraud is that which may be prefumed from the circumftances and . 
condition of the parties contra£ling. Pi fourth kind of fraud may 
be colle£^ed or inferred in the coniideration of this court from the 
nature and circumftances of the tranfaftion^ as being an impoG- 
tion on perfons not parties to the fraudulent agreement, as in the 
cafe of marriage-brocage contraAs, &c. 2 Vef, 155. T^rin. 1750. 
Earl of CheJIerfield v. Janffen. 2 Atk. 301. S. C. 

6» Where the plaintiff releafes the principal in a fraud, he 
cannot proceed againft the other parties, though they would have 
been fecondarily liable. 2 Bro. Ch. Ca. 164. 1787. Thompfon y* 
Harrifoti, 

7. Old age alone not a fufTicient ground to prefume impofition. 
I Vef. J, 19. 1789. Lewis v. Pead^ 

8. If a judgment at law be obtained, a bill (hewing that it was 
obtained againft confcience by concealment, would open it to re- 
lief in this court. 2 Vef. J, 135, 1793. ^^^^^l v. Harris. 

9. One partner retired, the others continued in partnerlhip, 
and failed ; in the interval large fums were paid to him who re- 
tired, in refpe£l of a balance due to him on account : under the 
bill of the alTignees of the laft partnerfhip, upon circumftances of 
frauds an account was decreed againft the partner who retired, 
with refpe£t to the period of the laft partnerfhip, and refufed as 
to the previous time. 2 Vef J. 244. 1793. Anderfon v. Maltbj. 

(A. 3) Fraudulent Cotiveyatice. i3Vm.5i6. 

pATHER maltes a fecrct convcyafice to his daughter, not 
" intending to give her the eftate, but as a means to avoid being 
(herifFof London : he keeps poffcffion of the eftate, and pays the 
ufual fine to be excufed being ftierifF: held the conveyance had 
no cffedl. Amt. 264. 1755* Birch v. Slageam. 
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isYin. sig* . (B) Fraudulent Conveyances df Lands fct a(i 

!• qIR Jobn Barnadljlan having a remainder in tail in the elUte 
^ in queftioo, being diftrefied, conveyed two manors tJt the 
yearly yalue of 300/. ezpedant on an eftatc for life va his uncle 
Sir Samuel Barnadjfton for the fum of 300/. to the defcndantt his 
heirs andafligns for ever, from and after the deceafe of Sir 
"Samuel Barnadtftofi'wixhoMlxfCMt male. Bill by Sir John Bamo' 
di/lon to be irelievtd againft this bargain, as unconfciontble. 
And the conveyance was held void ; the plaintiff* having only a 
remainder in tail, could only convey the eftate he had, which 
^8 an eftate for life, and not difpofe of the inheritance. 2 Jth 
133* P'ft- 9f ^740* Sir' Join Barnadlfion v. Lingood* 

2. A judgment creditor of Mufgrove having an execution hy 
elegit again ft the land executed, and an inquiGtion takeiij brought 
a bill to fet afide a fraudulent conveyance made to die other 
defendant Bradley^ And there being fufficient evidence of a 
fraudulent and colIuGve conveyance to deceive the plaiatiflF and . 
the other creditors of Mufgrove^ to prote£l this eftatc againlV 
them, the court fet it afide as fraudulent againft the plaintiff's 
debt by virtue of the elegit^ whether he would have recovered 
at law or not ? 2 Vef. 52. Nofv^ 1750, Burnett y. Mufgrovt* 

3. Conveyances made upon a pecuniary conl^eration inserted 
in the deed, cannot be afterwards fet up as a gift» And though 
in this cafe (the confideration being fif^itious, and ioferted by ue 
grantor himfelf,) a jury had found the conveyance to be .% gift, 
yet it was fet afide in equity. % Vef. 627. J^J% 17S5> BrU^ 
man v. Green* 

4. A daughter entitled to 6000 /. by her mother's marriage 
fettlemeiit, marries clandeftinely : the father afterwards fecufe» 
the 6000 L on his eftate, and the hufband makes a fettlement on 
his wife, which was held good, and not a fraudulent conveyance 
againft creditors. Amh. \%u 1751, Wheeler s. CarrfU 

^^^'"' ?»7> (C) Fraudulent Conveyance of Goods fet afide. 

A N executor advanced fums of money to his daoghters : to tw& 
^^ of them Oh marriage, to the others as a voluntary gift ; and 
afterwards died infolvent, having received affets: on a bill by 
the legatees under the will of which he was executor, the volun^ 
tary gifts were conCdered fraudulent. Amb^ ^^6, 17549 P^v^* 
tridge v* Gopp and Others* 
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(F) Frauds as to Creditors.^ Cafes in Law and Equity isv^n-vp. 

upon the feveral Statutes. 

X. A Settlement^ though voluntary, is not fraudulent if the 

^^ perfon makUg it were not indebted at the time the fettle- 

mentwas made, and fubfequent debts fliall not (hake it. But 

where a. father took hacjf an annuity to .the value pf the eilate 

.cooiprifed in the fettlen^enf, it is tantamount to a continuance in 

jx>fleflloa ; and creditors will be relieved again (I fuch fettlement. 

1 Mk^ 13* Nov. 1738, RuJJill V. Hammond. 

a.fJLord Rivers by will gave an annuity of $0/. a-year| during 
life, to Catberin^ Jdair, now Fitzer, the plaintiff in the caufe, 
payable quarterly: the plaintiff afserwarda married defendant 
FitzeTf and in 1738 they agreed to part ; and by a deed of fepa« 
ratipii, the bu(band covenanted to allow her 14/* fer ann. out of ; 

his own eftate, and 14 /. more to be paid quarterly out of the 
annuity of soL^ and la/. to his daughter by the plaintiff for her 
maixuenance. Bill again (t the hufband and ^tephens^ a creditor 
of his, finite the, -execution of the deed of fcparate maintenance^ 
^|o have the txufts of the deed performed. The court decreed 
according to the prayer of the bill againft the hufband : and as to 
SiephinSf that he (hould not releafe his claim upon the annuity 
tin the plaintiff had paid him his debts. zAtk. 51 J. Feb. aaif, 
1 74a, Fitzir V. Fitter. 

3* Bill by an executor for fatisfa^ion out of the eftate of the 
detendant's late father, upon a judgment given by him to the 
plaintiff's tcilator for 120/.; the defendant, the eldeft fon of 
the conufor of the judgment, proteds himfelf under a fettlement 
made after the marriage of his father and mother in Miy 1694, 
in which the father was tenant for life, and the defendant firft 
tenant in tail: and the court was of opinion chat the fettlement, 
though made after marriage, yet as it was in confideration of a 
portion, (which for any thin^ that appeared was paid at the timej) 
could not be impeached by fubfequent creditors. AnA per lA. Hard" 
nuick^-, Ch« 'It is not neceffary a man (hould be adlually indebtol 
at the time he enters into a voluntary fettlement to oiake it fraudu- 
lent $ for if he does it with a view to his being indebted at a 
future time, it is equally fo, and ought to be fct afide. 2 Atk. 
177. Dec. X742, StiJeman v. A/bdown and Others. 

4. In this cafe it was faid,/fr Ld,i/ar^ix;fVI^,Ch. there is no cafe^ 
where a perfon indebted make^ a conveyance of a real or chattel 
intereft, for benefit of a child, widiout the confideration of mar- 
riage or other valuable confideration, and dying indebted after^ 
wards, that that (hall take place. There is certainly a difference 
• between the ftatutcs of frauds of the 13 £/i2., which is in favour 
of creditors, and the 27 \£//2«, which is in favour of purchafors ; 
but that difference was never fuffered by way of general rule, to 
go farther than this: oa the 27 Eliz. every voluntary conveyance 
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tnadfy where afterwards there is a fubfequent conveyance for 
valuable confideration, though no fraud in that voluntary con- 
veyance, nor the pcrTon making it at all indebted, yet the deter- 
minations are, that fuch mere voluntary conveyance is void at law 
by the fubfequent purchafe for valuable confidcration, but the 
difference between that and the 13 Eliz. is this, if there is a vo- 
luntary conveyance of real eftate or chattel intereft, . by one not 
indebted at the time^ though he afterwards become indebted, if 
that voluntary conveyance was for a child, and no particular 
evidence, or badge of fraud to deceive or defraud fubfequent cre- 
ditors, that will be good ; but if any mark of fraud, coUuGony 
or intent to deceive fubfequent creditors appears, that will make 
it void ; otherwife not, but it wilt Hand, though he afterwards 
becomes indebted. But if a man indebted at the time makes a 
voluntary conveyance to a child without confidcration, and dies 
indebted, it (hall be conGdered as part of his eftate for the benefit 
of creditors. 2 Fef, 11. July 1750, Lord Tow/end v. Windham. 

5. Mrs. Caryl was entitled, as ^daughter of Lord Molintux, to 
a moiety of 12,000/. fecured by her mother's marriage fettlement, 
fubjed to the contingency of being leflened by the birth of another 
daughter : a marriage was clandeftinely had with Mr. Caryl^ after 
that Lord Molinemc fecures the 6000 /. on his eftate, and Mr. 
Caryl made a fettlement upon her ; the fettlement was not fraud- 
ulent againft the creditors of the hufband. Amb, 121. O/?. 175X9 
Wheeler v. Caryl. 

6. A fettlement after marriage, by a perfon not indebted is 
not within the ftatute of fraudulent conveyances ; and on a deed 
of feparation, the truftees indemnifying the hufband againft the 
wife's future debts^ is a valuable confideration, and takes the 
conveyance out of the ftat. 2Bro,^o, 1786. Step/yens v.*0//w. 

7. A purchafe of an eftate in the IFefl Indies' by a creditor 
under his own execution was, nnder the circumftances, held only 
a fecurity for the debt, the expences, and the incumbrances and 
intereft; and a reconveyance was decreed. 3 ye/, J. 170. 1796, 
Lord C ran/} own V- Johnjlon, 

8. Devife by William Mynd the teftator to William Mynd his 
fon, charged with legacies to his daughters. He left other eftates 

' to George Mynd and John Roberts^ in truft to pay debts, and 
appointed them executors : they renounced and conveyed their 
intereft in the freehold eftates to William Mynd^ fubje£l to the 
truft. He got pofTeffion of the perfonal eftate, wafted it, mortgaged 
the truft eftate for his own debts, and became bankrupt, and a 
(hort time before the bankruptcy he mortgaged one of the eftates 
devifed to himfelf to George Myndy the truftee, to fecure a fum of 
money, the greateft part of which was due from teftator, the 
reft from himfelf. The court decreed, that George Mynd*! intercfl 
"in this property fhould be fubjeS to the claim of the fpecialty 
creditors, and to the legacies to the daughters. I Anfir^ 109. 
Mich. 33 Geo. 3. Hardwick v. Mynd. 

9. A. 
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9* jI» executed a deed by which he conveyed chattels to B. in 
truft as to one moiety, for certain fcheduled creditors^ as to the 
other for /f.*s own benefit. C a creditor not in the fchedule, 
fued ^., and recovered and took out execution againft the chat- 
tels in the hands of £.. B. fued the (herifFand recovered at law. 
Bill for an injun£tion on the ground that the deed was void againft 
creditors for the moiety. The injundlon which had been 
obtained was diflblved. 2 Anjir. 381. Hil. 34 Geo, 3. Caillaud v* 
Eaftwick. 

(H) By Conveyance or Gift to Perfons not Cre- 'sv^"- s»3- 

ditors to fcreen. 

/^NE partner retired; the others continued in partnerfliip and 
^^ failed. During the interval large fums were paid to the re* 
tiring partner in rcfpe£l of a balance due to him on account ; 
upon a bill by the aflignees of the laft partnerfliip under circum-> 
(lances of fraud, an account was decreed againft the retiring part- 
iier with refpeA to the period of the laft partnerfliip. 2 Vef.jun. 
244. 1793* Anderfon^* Maltby. 

( I ) As to Purchafers. Cafes in Law and Equity ysVui'S*?* 

on the feveral Statutes. 

it'T^HE plain tifis were aflignees under a commiflion of bank- 
^ ruptcy againft the father of the defendant, who in 1739 
conveyed all his Oiop goods, &c. by a bill.of fale to defendant his 
fen, and in 1 740 becomes a bankrupt. In the year 1 7 1 8 he, after 
marriage, conveyed to truftees his real eftate in cooGderation of 
fiveJbilHngs^ and other Suable confideratiom in truft for himfelf for 
life, to his wife for life, then to his eldeft fon if he furvived his 
father and mother, and fo to the next fon, &c. Bill to fee a(ide 
the bill of fale as fraudulent, and that the deed of 1718 might be 
either fet afide as void, or trudees decreed to convey to the aflignees 
under the commiflion again ft ^i/rr^Tu/ the father : the court con- 
fidered the conveyance as falling dire£ily within the claufe of the 
firft of James the Firft, cap. 15., and therefore decreed the truftees 
to convey to the aflignees under the commiflion againft the father 
of the defendant. And it was faid per Lord Harawicte^ Ch. that 
it was neceflary on the ftat. 13 Eliz. to prove that at the making 
a fettlement the perfon conveying was indebted at the time of the 
execution of the deed. But upon the 27 Eliz. which relates to 
purchafors, there indeed a fettlement is clearly void, if voluntary^ 
that is not for a valuable conGderation, and the fubfequent pur- 
chafors fliall fet afide fuch fettlement. x Atk. 93. Nov. 1745. 
Walker atid others v. Burrows^ 

2. A widow who had two cliildren by a former hufband, and 
no proviCon made for thern^ and thefe two children each of them 
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a chfld^ and being in poSeffion m her own rSglit, of fr^oM» 
copyhold, and leafehold eftatesi by articles before the fecond 
marriage, to which her hufband was a party, and, by his eonfent, 
conveys the whole to truftees, that they (hould divide the freehold, 
copyhold, and leafehold, if no iffue of the marriage, in moietiea; 
one to the plainti6F9 her gratidibn, his heirs and afignees ; tiie 
other to her inrand-daughter in fee, provided if there Oiooldbe any 
child or children of the marriage, that child or chHdren to have 
an equal (hare of the faid eftates with the grand-fon and grand* 
daughter. The huiband and wife afterwards mortgage the eftates 
to perfons who bad notice of the fettlement. The court declared 
that the fettlement was not fraudulent, but binding, and that there 
was no inftance where fuch a limitation had been held fraudulent 
and yoid againft fubfequent purchafers or creditors, i Jtti. 265. 
March 1737- New/lead and oihemgTiititi SearUu 

3. An exetutor advanced fums of money to his daughters } to 
two of them on marriage, to the others ai voluntary gifts -. and af« 
terwards died irifolvent, having receive)! aflets : on a bill by the 
legatees, under the will of which he was executor, the voluntarf 
gifts were confidered fraudulent. "Amb. 596* 1 754* Pariridgt v. 
Gopp and others^ 

4. Slight confiderations moving from a parent to a child fufli- 
cient to fupport a fettlement, even againft a purchafen a Vif^ 
Jun. 4 to, 1794* Middleion V, Ld. Ken^on^ 

(K. 2) Voluntary Conveyance^. In what Cafes they 

fball be faid to be fraudulent. 

I*T ORD Chancellor faid in this caofe, he did not remember 
^ that this court everdecreed a voluntary conveyance to be 
delivered up to a purchafer upon a valuable conKderation, unleb 
it appears there ate fome.circumftances of fraud attendant upon 
fuch conveyance : a cafe was mentioned to be determined by tho 
late Mafter of the Rolls, where a voluntary conveyance was de- 
creed to be delivered up, though no circumftance of fraud ap% 
peared. t -^/4. 625. BilL 1736. Ox/eyy, Lee, 

a* A voluntary deed kept by a perfon, and not cancelled, will 
not be fet aGde by a fubfequent will, A father by fettlement 
grants to his five daughters 4000 A a-ptece, but to provide againft 
the event of the refidue being of greater value, binds himfelf in 
25,000/. to fecure to them the furplusover and above the ao^oooA, 
this is a deed folemnly executed, Ggned and fealed, and mnft 
therefore be looked upon in the nature of a bond to the dangliiers, 
and will certainly take place againft all voluntary claimants 1 but 
creditors for a valuable confideration would be preferred to it« 
I Atk. 626* HiL 1739. Bougbfon v. Bougiion, 

3. Voluntary conveyances fr.iudulent againft puMhaftrs* 3 Jbi% 
4U« F^* 174^1 Whitby, San/om^ 
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4« A fetdcment after marriage by a perfon not indebted is not 
within the ftat. of fraudulent conveyances. On a deed of fepanu 
tion^ the truftjees indemnifying the huiband againft the wife's fu- 
tttre debts, is a valuable confideration, and takes the conveyance 
out of the (latute. 2 Brc. 90. 1786. Stephens v. Olive. 

5. A. by fettlement afier marriage (not being indebted) con^ 
veys to truftees to family uTes, referving a power to felK but co- 
venant^g thaf the pnrchafe-money (hould be paid to truftees to 
family ufes. He fells to B. who has notice of the covenant, bnc 
pays his money to A,^ who dies infolvent. B.*s reprefentative 
ifaall not be obliged to repay the money, the fettlement' being vo- 
luntary and fraudulent agatnft a purchafer. 7, Bro. 148. 1787. 
Evelyn v. Templar. 

6. A creditor impeaching a fettlement for fraud, muft ftate, 
that be is defrauded by it, and ^t judgment for his debt, i Vefi 
y* l6x. 1790. Coleman v. Groker. 

7. Settlement after marriage of ftock (landing in the name of 
tlie wifid, the hu(band being infolvent, and foon after becoming 
bankrupt, fet afi4< upon the bill of the ai&gnees after the hulband's 
death: the ftock did not furvive, but was decreed to the aOignees, 
fubje£l to a provifion for the widow; 3 Vj^ J^^ij. 1798* 
Pringle v. Hodgfon. 

(O) By Perfoas intrufted. t%v^n^^%^ 

I. A Father intrufts his heir apparent, then an infant, to the 
^^ care of a fervant, the heir comes of age, the fervant takes 
a bond from the heir, which bond is fecreted from the father, and 
the heir has not wherewithal to pay the bond ; equity will fet 
aGde the bond as obtained by fraud and a breach of truft. 3 IVms. 
rep. 129. Mich.iT^x. 0/mond y. Fitzrty f^Dvkc of Cleve/andi 8cc. 
centra. Vide tit. C. A. 

2. Truftees who joined with a remainder man to eje& ceflui 
que truft for life, not excufed from making good the whole rent 
referved by fubfequent accidental deficiencies, i Vef^jun. 408. 
1791* Kaje V. PowelU 

3* An agent who was to have no emolument beyond his falary, 
deereed to account to his principal for profit made by a dlandeftine 
fale on his own account, a Vef.jun. 3 1 7. Majfey v. Davies. 

( Qw) ^7 Conftruaioa, as to Mortgagees. '3^°'S3^- 

1. 1TI7HERE there is a fubfequent mortgagee without notice, 
^^ who has poffeflion of the title-deeds, the firft mortgagee 
.ihall not compel a delivery of the writings from him, without pay- 
ing him his mortgage money, inafmuch as by permitting tlie mort- 
gagee to keep poflei&on of the deeds, the firft mortgagee enablexl 
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him to draw in the (econi. 3 P. t/^ms. 280. 1734. Head t. Eger^ 

ton, 
« 2. In this cafe it was declared by the Chancellor, that upon 

producing a bond or mortgage, this prima facie is a good evidence 
of a debt ^ but that wherever there are figns of fraud in the obli- 
gee, &V, in fuch cafe, he ought to be put to the proof of aQual 
payment : and though he may happen thereby to lofe fomc part 
of the money reaUy due to him» for want of being able to make 
fufficient proof ; this is but a juft punifhment pf him for the fraud 
which he appears to have been guilty of, and will be a proper dif- 
couragement to others from committing the like. 3 P. }f^mu 289. 
Jri/i. 1734 

3. A mortgagee was prefent when the mortgagor was in treaty 
for the marriage of his fon, with the father of ji.^ the fon's in- 
tended wife ; and the layds incumbered being agreed to be fettled 
upon this marriage to the hufband for life, to the wife for life, re- 
mainder to the ifiue male and female, it was not oppofed by the 
mortgagee, but he fraudulently concealed his mortgage, and at 
the fame time privately aflured the. father of the fon» that he would 
^ truft to his perfonal fecurity : it was decreed that the fon and his 
wife, and the iflue of the marriage (hould hold the lands quietly 
and peaceably againft the mortgagee and his heirs* 2 At^, 49. 
July 1 74c. Berrisford v- Millard, 

ijVm.537. (R) By Conftrudlion, relating to Marriage* 

I. j4 Treats for the marriage of his fon, and in the fettlement 
-" • of the fon there is a power referved to the father, to join- 
ture any wife whom he (hould marry, in 200 /. per ann. paying 
1000 /. to the fon. The father treating about marrying a fecond 
wife, the fon agrees with the fecond wife's relations to releafe the 
1000/. and does releafe h, but takes a private bond from the fa- 
ther for the payment of this looo /., equity will not fet afide this 
bond, becaufe it would be injurious to the fird maniage, which 
being prior in time, is to be preferred. 3 P. fTnii. 66. Trin. 1730. 
Roberts v. Roberts. 

2. Bond for adding in promoting a marriage, which after- 
wards took cffcCtf fet afide. 3 ff^ms. Mich. 1795. Law v. Larv. 
^ 3. Defendant having paid his addrefles to the plaintifFt and ha« 
ving been rejefted by her father, met the plaintiflFand prevailed 
upon her to execute a bond in the penalty of 600 /. with a condi- 
tion, that if the plaintiff fhould on or before the expiration of 13 
months after the death of her father, efpoufe the defendant, or 
if it (hall happen that the plaintiff fliould not marry the defendant, 
but ihouid marry any other perfon, then the plaintiff (hould pay 
the defendant the fuin of 500 /. ; but if the plaintiflF (hould die be- 
fore the time limited for the faid marriage, (he (hould leave defen- 
dant iqL for mourning, then the obligation to be void* Therq 
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. WIS ftlfo a bond executed by the defendant»t:onditionedthat if the 
defendant (hould refufe to marry the plaintifFy he was to forfeit 
and furrcnder up to the plaintiflF for her own ufe all his real and 
perfonal eftate* The execution of the bonds remained unknown, 
and the intercourfe continued between plaintiff and defendant till 
the father died. After the 13 months expired, plaintiff filed her 
bill to have her bond fet afide, and the court ordered it to be deli* 
vered up to be cancelled, and difmiffed the crofs bill of the de« 
fendant« 2 Ath.^/^\. March 1742. Woodhoufiy, SAeepj. 

4. Plaintiff gave the defendant a note for 2000/. for under* 
taking to procure him a marriage with a lady ; the hCt being £up« 
ported by an affidavit, the court made an order on the defendant 
to keep the note xxr his poffeffion, and not affign or indorfe it over^ 
but would not grant an injun£);ton to prevent his proceeding at 
law. 3 Ati* 566. MicL 1747. Smith v. AykwelL 

5. In this cafe it was faid by the court, that the law has in* 
trufted the father and the guardian with the marriage of his chil* 
dreniand ward ; and according to the old law they ought not to 
do it to their difparagement; but fuppofing they ihould zGt 
fraudulentl? or corruptly, the marriage agreement is not therefore 
to be fet afide, or the children to be ftript, but th6 father or the 
guardian may be decreed to make fatisfa£kion, and the hufband, 
if a party to the fraud, (hall do it like wife. 2 Atk. 21 1. March 
1748. Hervey fjf Ux. v. Afiley. • 

6. In 1733 on a treaty of marriage between Phillip Bennet and 
Mifs Hallam^ then about 20 years old, articles were entered into^ 
to which were made parties the intended hufband and wife, the 
defendant, and Mr. Ralph Allen^ The firft claufe t)K:rein was for 
fcjcuring an annuity of 100/. to the defendant out of the wife's 
eftate : but every other provifion therein for benefit of the wife and 
iffue of the marriage was made revocable by the wife, after the 
marriage (hould be had. About the fame time with the articles 
a bpqd was given by Mr. Bennet before the marriage to pay the 
defendant 1000/., which bond was afterwards delivered up to be 
cancelled ; but at -u'hat particular time did not appear. A recovery 
was afterwards fuffered to the ufe of the articles. In 1736 a new 
grant was made to defendant of this annuity ; which was continued 
to be paid for fome time after the wife's death. Upon a bill to fee 
it aGde, iffues were dire£led to tx^ tlie confideration of the bond 
and annuity. 1 Vef, 503. July 1750. Cole v. Gibfin, 

7. Bill by hufband after the death of the wife to be relieved 
a^ainft a bond given by her to her aunt juft upon the marriage. 
f^er cur* — If a woman about to marry parts with her property, or 
gives a fecurity or alGgnment, they are relievable againft in this 
court. But where a debt is contracted for valuable confideration^ 
^ough concealed from th^ hufband, it is no fraud upon the mar« 
riage *, and as (his caufe comes on upon bill and anfwer, and a con* « 

^deration is ppfitively fworn to, the bill muft be difmiffed* 
i Vef 264. April 1 75 f . Blanchct V. Forficr^ 
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8'. Bin fo be relieved againft an annuity bond entered ntor OS 
the marriajre of plaintiff's fon with Rebecca Grofvenor, by which 
the (plaintiff was to pay 150/. peranm to the hafl^ind and w«fe 
if flie funrivcd !um« She did furvtve* ' The bill was to reduce dl9 
payment to 100/. fer ann , upon an agreement /aid to be entefed 
intb between thcfe parties previous to the marriage ; whenrbyj 
though the bond was to import payment of 150/;, yet fbrreafontf 
([iven on the tranfaQion the atiuai agreement was for \ooL onlys 
but as a court of equity confiders private ftipulations made be^ 
tween fome of the parties with a view to deceive others and conn- 
terad an open agreement in the light of fraud, the bill was dif» 
iniOed. a Fef. 375. July 1 75 !• Pitcaim v. Ogbottrm. 
On • treaty 9* hi this Cafe an injundion was granted to reitrairr the defencU 
of marr'iige ^g^ ftem recovering a demand from one of the plainti A, he baviiig 
/SuSoot* reprcfentcd to the agent of the other plaintiff, (on a treaty of mar* 
then a mi-' rtage with His daughter,) that there was no fudi demand "^' 
iiof,*ndt^ , J,.^ ^^j, /jr^, iy83, Neviitey. WUkinfim,, 

Hlorrifon, it WM igfted that Morrifon /KooU pay 50 000 marka as a portion with his daughter: aatf a 
fei clement waf agicctf opoo to be m>4e by Lord Arbuthnot a^^d hit friends in confideration of that for- 
tune. 1 he night before the eaecutioo of the articles^ Morrifon prevailed on Loid Arbothnoc pfivatclf 
to fign a wr'tingi purporting that the rval agreement was for 4o,co^ marks, and that Moritfon ha4 
^rccd to the contraA for 5O1COO n»tks» apon the exprefs graaring of this priyaie obligatido, by 
which 10,000 marks were to be rdeafed. Lord Arbuthnot^ on coming of age, inllitvttdiiis fairtv 
have the obligation reduced, and the Lords of Seffion held it null ; and upon appeal by Morrifon to the 
Noufe of Lords, the decree was affirmed* ftfbrrifon y. Aibuchnot, H. L* 1 7»S> Note to the fortjgoiAg 
cafie* 

10. Lady Strafhmorez widow conveys her property to truftees to 
her feparate ufej without view to h^r marriage with Mr. JSnwx, 
who afterwards married her without 2ny previous treaty as to her 
property. The deed good againd him. 2 Bro. 346. 1788* 
itrathmore v. Bowes, i Fe/.Jun, 22. S. C. 

1 1. Bill by a wife againft.her huiband to compel execution of 
an agreement, enteied into upOn their marriage, by a transfer of 
ftock, and alignment of other property, to which plaintiff was 
entitled under her fettlement, to truftees for her ufe. It was 
proved by a clerk in the Bank, that the plaintiff being brought by 
the defendant to the Bank, darted at hearing the word *< transfer i* 
and f<)id, {he came to receive a dividend ; and complained of the 
duplicity of her hu(band. The court ortlered the ddfendant, the 
hufbjnd, to f/ransfer the ftock, and afligi) the reft under ^e di* 
reflion of the mafter to truftees to her ufe, who (hould receive 
the dividend due, and to become due till the transfer and aflign* 
menu*, and defendant to pay cofts on account of the frand, 
1 Vef,jun. 2T. Feb. 17 89. Lamput v. Lamput. 

12. Refufai after marriage to perform a previous agreement to 
fettle, is a fraud, againft which equity will relieve, l Vef.jun^ 
199. 1790. Dundafs V, Dutens* 

13. If a woman conveys her property before marriage without 
* the privity of the intended huft3and, it is fraudulent and will be 

fct Afide. Per Lord Chancellor, a Vef.jun. 194^ 1793* BdO 
v. Montgomery. 
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(S) By Conftruaion, as to SettlenMfttt or Poitions, '^yjisst, 

|N cafet of fraud in marriage fettlementSi or miftakei cotirts will 
^ relieve by ftriking out the miftake or fitting afidd the fraud. 
3 Ml. 190. OSober I744f Gcring v. Na/b 

(T) By Conftruaion, as to Settlements or Portions^ 13^10.539. 
ia refpe£t of Promifes, &fr. for refanding, ifc. 

Vidt letter (R> 

(U) By ConftraAion, in Breach or Prejudice of a nvja-s^*- 

Truft. 

A Breach of truft is conGdered but as a Cmple contraft debt« 
^^ and can only fall upon the pcrfonal eftate of the truftee^ and 
the particular circumftances of the cafe ought not to vary the 
rule. 2Atk. 119. Jan. 1740, Vernon "9. Vavfdrjm 

(Y) To avoid Decrees. «3Vm>- $♦*. 

'. '^HE coiirt allowed the profits of a lunatic's eftate to the 
^ committee for the maintenance of his perfon. The luna- 
tic dies, his adminiftrator brings a bill for an account of thefe 
profits ; the defendant the committee pleads this order of court 
of the allowance of the profits for the lunatic's maintenance, the 
plea ordered to ftand for an anfwer \ but the court declared they 
trould not relieve in fuch cafe without grofs fraud. Shildon t. 
Mr. J. Forte/cue Aland^ 3 P. Wms. 104. 2 £;. Ca. Ah. 74. 
^.27. 281.//. 3. 

2. No appeal lies from an order of the lord chancellor tottcbtn|( 
lunatics, to the houfe of lords, but only to the king in counciL 
3 P. Wnu. 107. 2Vi?/.(A). 

3. A decree gained by fraud may be fet afide by petition f«), («) tu^iik 
as well as a judgment at law by motion ; a fortiori may fuch a 3 ^"^ ^^* 
decree be fet afide by bill. 3 P. Wmu 1 1 1. See alfo i fy. 120. ^- '^^ 

(Z) Purged* How. 

^O time can bar a fraud. 2 T^/. 28o« 17931 Fickaring^ ?. 
^^ lordStttUffrri. 
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yjviii. u^ (A. a) Difcountenanced and fet afide ; ia what Cafes. 

An6perLd* I. pER Ld. Ch. King. A decreci much more an interlocutory 
Hsrdwicicc j X^ ordcr, if gained by collufioni may be fct afide on petition^ 
Imnltnt t^ fortiori by bill, 3 Wms. iii. Etift. 1731* Sheldon v. 3fr. 

Aances of Jujl'tci Fortefcue Aland isf aL 

fclirf, not- 

withiUnding a farmer decree, if obtained by fraad and impofitioOy wb'ch infcdi jodgmcnts at law, and 

decrees ot ill courts, and aonult the whole in the confidcratioo of ei)uity. t Vef. 201* 174S. Baroefly 

V Pow'el. But a decree, though obtained by fraad^ cannot be tet afide upon petition. 3 Bio. 74* 

April 17909 Muirdi v. Morgan. 

* 

2. William Hall, an extravagant young nian, prevailed upon 
LowfiMf the defendant, to raife him money on promiflbry notes 
indorftd bv Lowfield, who alfo got notes apd bonds from lUt 
for a very large fum. Hall was afterwards fued by his creditors, 
difcharg(;d by an infolvcnt a£l, and his effefls afligned over. 
Lowfield^ who, had been three times a bankrupt, and the lad time 
without any dividend made of his effeds, and not two years 
before his dealing with Hall^ being a principal creditor, brings a 
bill againft Hall^ the aflignees and perfons in whofe hands the 
cftate was ; and a general account was decreed to be taken o( 
what was due. The creditors of Hall procured him to make 
affidavit that Lowfield had obtained an acknowledgment and ad- 
miflion of his debts from him, without confideration, and appli- 
cation was made to the court, that Lonv£eld might not be allowed 
to produce a paper to that purpofe, as oeing under the hand of 
debtor to creditor, the mafter could not fet it adde \ but LowJUld 
confented to lay it out of the cafe. The mailer being dire£led to 

' take an account purfuant to the former decree, and to enquire 
what was really due, Lowfield produced two other papers of the 
fame import, though not of the fame date with that given up. 
The mader allowed them : and on his report it came before the 
court; which, to give further light to the bufinefs, gave liberty 
to HalPs reprefentative to bring the prefent bill to be relieved 
againft Lowfield'^ demand, and to enquire into the legality of 
thefe papeVs. In cafe of proof of pofitive fraud, the court will 
not dire A an allowance of any fum not a£lually proved to have been 
p^id \ and in this cafe gave liberty to the plaintiff to falfify thefe 
two papers> and if he could (hew fome of the notes, lie. to have 
. been for the debts of defendant, or for intercit wrong computed, 
he Oiould have allowance, which would prevent the conclufivene(s 
of the notes, Wr. 1 Fef* 35. July 1747, To^vnfend v. Z.«w- 
feld. 

3. Fraud in obtaining a probate relieved againft in equity, and 
a deed importing a confent thereto, by means of which the [fro- 
bate was granted fet afide ; and defendant decreed to confent to 
a revocation of the probate, i Fef. 284. 1 749, Barnejly v. Powel. 

4. In cafes of fraud ^e remedy never dies with the perfon^ 

buv 



JFrauDt 445 

but will follow the eftate of the party liable to the' demand* 

1 Vef. 557. Garth T. &tr John Hind Cotton. 

5. A.^ tenant for life, with remainder to B. in tail, by fraud 
gets B.^s authority to levy a fine \ he fells the lands, and invefts 
the money in the funds, where it is clearly identified : B, has no 
lien on this money againft the other creditors of A*j though the 
court confidered him as a truftee to the amount. 2 Anftr. 343. 
MicL 34 Geo. 3. Nnmcomb v. Burdon. 

(C. a) By Circumvention. 

^^APHET Crook, in 1 728 being under profecutxons for perjury 
^y and forgery, employed the defendant as his attorney to get 
bail, which he did accordingly, and during this tranfadiion drew 
Crpok*s w'Mf who dire£ted a legacy of 1000/. to defendant, and 
5«o /• a-piece to the bail, and afterwards the defendant got a bond 
for the fecurity of his legacy : Crook afterwards revokes the will^ 
and by another appoints the plaintiff executrix, and makes her 
refiduary legatee ; after the death of teftator, defendant brings an 
a£iion on his bond, and has a verdi£k and judgment. A bill to 
be relieved againft it for frand. Lord Hurdwicke decreed for the 
defendant, by reafon of Crook*s having lived fix years after having 
executed the bond, without having filed any bill for relief, which 
was confidered a ftrong circumftance in defendant's favour* 

2 Atk. 25; June 1739, Walmeflfy v. Booth., 

2. Where money is Xttt to two perfons, and either through 
fraud, or for want of flcill, the bond is made a joint only, inftead 
of a joint and feveral bond, thefe are heads of equity and reliev- 
able* zAtk. 34* February 1739, Simp/on r. Faugban. ^ 

3- John Walker J the eldeft brother of the family, applied to 
T'homas Walker the plaintiff, and to his fifter, who had folicited 
him to do fomething for them, and told them, if you will fur* 
render your copyhold eftate, as you have no children of the mar* 
riage, for the benefit of your brother R$lph Walker, (the defend* 
ant,) I will fecure an annuity of 5/. for your life, and an annuity 
of 2 A lo/. for your fifter: the plaintiff agreed to the terms^ 
and promifed to furrender his copyhold eftate ; upon which John 
Walkir furrendered his copyhold eftate, charged with thefe annui- 
ties* Defendant refufed to pay them, unlefs the plaintiff would 
furrender his own copyhold eftates, according to his promifo. And 
the plaintiff's bill for the annuities was difmiffcd, 2 Alk. 98* 
December 1740, Walker y. Walker^ 

4. If a perfon will enter into a hard bargain with his eyes open^ 
equity will not relieve him unlefs he can fhew fraud in the perfoa 
contrafting with him, or fome undue means ufed to take him in. 
2 Atk. 25 u February 1741, Wil/is v. Jernegan. 

5* A folicitor making an abfolute conveyance to himfelf of 
1000/. from the plaintiff's wife, whilft fhe was parted from her 
^lufliand ; the confideration cxpreflTed in the deed being for fer^ices 
donci and favours fiiewn } the bill is brought to fct afide the 

deed 
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deed as obtained hj liraud. Lord Hardwich decreed the deed t# 
ftand as a fecuritv only for fuch fiim as was juftlf dqe to tbe 
defeodant. a JUi. 296. May 1 742, Sir IFiUiam Sauadetjim T 
Gia/i. 

6. BUI by plaintiff as heir at law to Sir JMiy Lu, to4et afide a 
4Don?eyanee of his eftate to the defendant, upon a fuggi^ftion of 
Iraud and impoCtion, and undue influence, which being proted, 
the court decreed the conTcyanoe to be delivered «up, a^ pofieC- 
Con of the eftate alio. 2 Att. 324. June 1742, Bennet v. Fade 
mnd others, 

7* A mortgagee, Urhere the intereft on the mortgage was only 
four apd a half psr cent., compelled the mortgagor 4o tnm the 
intereft into principal, atfivepi#r Mrr/., at the end .of every fix 
months, and at the time the mortgage was paid off, tnfiftedoa 
on advance of fix months intfteft, over and above .the interelk 
which was due. The bill was brought for relief againft At 
jnortgagecy and to let afide the grant' to the defendant of the 
place of fteward to a manor of die plaintiff's, as obtained by 
fraud* And the court rolieved the plaintiff both as -to the mor^ 
gage and alfo 03 to the ftewardfliip. 2 ^ti, 400. jf»dj i74a, 
fkombUi V. £vafUm ^ 

8. One pretended to €<Nivey an eftate to a wonvui as frtmium 
fuditkUf but in fa£t he had no fuch eftate. On biUbrought^ 
JiOfd Chief Baron Pm;//^ ordered fo much to be conveyed of 
the bcft part of his eftate. Jmi, 520. Mhb. IJ39* Catjt, 
SW^Ihrd. 

9. A deed entered into by parties apprifed of their rights, in 
order to put an end to a fuit, although upon inadequate confident 
lion, not fet afide. i Bro^ 22. Stepbem v. Lord VlJimuU BaU^ 

to. Bill filed to ladeem a grant of an annuity, Ai^fting that 
it was part of the agreement, that it ftiould be redeemable, but 
that no fuch claufe was inferted in the deed,oothe.mtftaken idea, 
that if it were inferted, the tran(a£kion would be nfurious: parol 
evidence offered to this, but not admitted to pontradid the deed, 
98 the bill did net charge that the claufe was omitted by-fraud* 
I Bro. 92. 1 781. I^rd Irnam v. CWd. 

1 1. Taking an annuity worth nine years purchafe, for five years 
puvehafe only ,( is an unconfcientious bargain, and a court oi equity 

. will give the taker no aififtance in a bargain for a re^-puichaie. 
I Bro. 556. ORn 1 783. Vaugham v. Thstnas. 

12. An annuity purchafed for four years purchafe on a life ef 
JO (fubjc£t Sightly to the gout, fet afide for inadequacy oS pike* 
4 Bro* 167. 1787, Heatbcoie v. Paignon^ 

1-3. A truftee for the fale of eftates, for payment ^ debtSj vi^ho 
purchafed them himfelf, by taking undue advantage of die oon&* 
dence repofed in him by the plamtiff^and pvevious to the conaple* 
tion of the contra£i| fold them at a highly advanced price: d^ 
«reed to be a truftee, as to the fums produced by (iich iiecond firie» 
for the original vendor. 2 JBrv* 4og.^. a768« Mw Vt MaAnA. 

1% \\. The 
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14. Tbe tenant baving^bf inirreprefentatlon and collufiofi with 
the plaintiflr^s ftcwarclf obtained a renewal of the leafe for lives, 
as if one only bad dropped, and two were to be exchanged, when 
in hBt two lives had fallen, was decreed to pay the value of the 
two lives, and was not fufferei to have the option of delivering 
up the new, and abiding iby his former Icafe. 3 Bro. 1 la. 1790. 
Earl of Abingdan v. ButUr and others, i Vef. J. a j5. S. C. 

15. Defendant, agent .to the plaintiff, was employed to fell a re- 
vecGonacy legacy given to the plaintiff by the will of the late Lord 
Lidafidi^ jthe defendant bought it for himfelf in the name of ano- 
ther, and afterwards fold it. to the legatee for a bond payable after 
the death of his father, and then obtains a money bond : the whole 
tranfa£kion was held fraudulent, and he giving the money bond 
and payment ofintereft no confirmation. 3 Bro. 117. iyvo. 
€itow€ v. Bdlari* 

x6. If a.fervant will, by coUufion, take greater profits tban.be* 
Jong to Us office, it is a fraud, upon which an account may bed Ci* 
Bumded. I Vff. J* 289. 179X* -Eajl loJia Company v. Hench^ 

17. Where a fsAor -buys goods which he ought to furnifii as ^ 

la&or, and ioftead of charging fadiorage duty, or accepting a (li- 
pulated iahry, be takes the profits, aud deals with his ccxifti- ^ 

tuents as a merchant, that is a fraudi, upon which an account is 
due. I Fef. J. 289. S. C. 

1 8* An agmi employed to fell eftates, took them to himfelf un- 
der colour of a fiditjous purchafe, and fold p^rt : after bis death, 
an inquiry was direded to afcertain the real value, according to 
which bis cftate was to be charged. The principal having an op«< 
tioif to take what remained unfold, and the agent haviog fraudiv* 
If ntly prevailed on his principal to execute a leafe at a rent undev 
the. real wdue, tbe agent's eilate was charged with the lofs, though 
it was contended that it was a new equity to a(k damages againft 
theeftate in refped of a lofs arifing from a tort, which died with 
the perfon, the Chancellor obferving, that it was a fraud, and 
the ground of jurifdi£Uon in equity is, that it is a debt. 4 Fe/,. J^ 
418. 1799* LordHardwi^itv. FmuHm 

(D. a) By Qrcumvention, in refpeCk to young »iv»«» i4^ 
Heirs, ^c. and relieved. On what Tero^s. 

!• 'T^HE Duke of Cleveland being about to fend his eldeft (on Hd^aifothe 
* the liord Soutbampton, then about 17 years of .age, to ««^«»fCoi^ 
Frauce, intruded him to the care of 0/mond, as .by the anfwer he j'p^iJt?".*' 
admitted, to prevent his being impofed upon : the heir comes of age, 290- wbeiv 
and 0/mond obtsLins from him a bond for the ps^yment of looA, «*n»wfo««^i« 
which bond was prepared by 0/moml, apd kept feciet from the ™Sctith 
D.uke and Ducbefs. The bond was decreed to be releafed. . l»>n in the 
3 P. ITmi. 131. Mid. 1 73 1 . Ofmond v. Fitzroy end Duke «/• Cleve- *lf*?^ ?** 

A>*t// ftf^ ^*s»^ /./ ^ • J , their farhfrr 

taaa^ <ffC. contra. .,e relieved ig>inft 5 and wb/. 

2* Afchool 
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2. A fchool boy contra£led a debt of 59 L fbr Burgandf, Cfaam^ 
paign, claret, 8ccl with Gaiiy^ a viftualier> in the fpace of five 
months : in a feir days after he came of age, GaUy prevailed upon 
him to give a note for the 59/. without producing any account, or 
deliveriog him a bill. The note was decreed to be delivefed up 
to be cancelled. 3 P. JVms, 34. jtpril 1740* Brooke v. Gai/j. 
Barn. Cb. i S>C. 

3* An heir of about 27 years of age^ and who had a commif- 
fion in the guards, borrowed 500/. on condition to pay xoooA if 
he furvived his father and his father-in-law ; but if he died before, 
the lender to lofe the 500 A The heir furvived, and was relieved, 
though after he had paid the money, it being for fear of an execu* 
tion. 3 P. Wms* 93. Note^ June 31. Cutnvyn v. Miller. 

4. In this cafe. Lord HardwUke^ Chancellor, laid down the 
following rules :— That an heir of 22 or 23 years of age, if im* 
pofed upoq by a dealer in horfes, or other tradefman, oy felUng 
at extravagant prices, in many inftances fliali be relieved; 
otherwifc if in ^JlngU inftance only : that in relieving him againft 
'fraud, the court does not confider whether the eftate in ezpe^ancy 
comes to him as heir to his father, and by defcent, or from any 
other relatbn, but from the neceflity which young heirs are ge<« 
neraily in, which naturally lays them open to impoficions of ^^ 
kind. Where an extravagant price is charged for goods fold, and. 
a mortgage is taken to fecure it, the heir may be relieved, fo far 
as it (lands a fecurity for the Unjiift gain ; but after it is deter« 
mined upon a quantum meruit^ what was the real worth of the 
I goods, the mortgage will fttU be binding upon the heir, for fo 

much as is found by the verdi£l. 2 Atk. 39. Jpril 1749. Berkley 
Freeman v. Bijbop. Barn. Ch. 15. S. C* 

5* Plaintiff had confiderable gifts or provifions left to him by 
the will of Philippa Downs^ his aunt, and Charles Paltner, his 
half brother* The defendant, his uncle, was afiing executor and 
truftee in both thefe wills, and alfo a£ied as -guardian to him du- 
ring his minority, he having neither father nor mother. Coming 
of age in April 1746, in Odiober 1747, he entered into a tranf- 
a3ion with his uncle, whereby he granted to his uncle an annuity 
of 60/., gave him a general releafe and two written difcharges, 
all figned the fame date with the grant, upon bis delivering up 
feveral papers. Bill to'fet a(ide the annuity, which was decredd 
accordingly. 2 Vef. 547* July 1754. Hyltony. Hyhon. 

6. Grant of a revcrfionary rent-charge by plaintiff of the age 
of 23, after the death of his father, who was 8 f years of age, and 
inBrm, upon unreafonable terms, fct afide, and per cur4 The 
heir of a family dealing for an expeQancy in tliat family, (hall be 
diilinguiflied from ordinary cafes, and an unconfcionable bargain 
made with him ihall not only be looked upon as oppreiEve in the 
particular inftance, and therefore avoided, but as pernicious id 
principle, and therefore repreffed. 1 Bro^ i. Trin. 1778. Ovfynne^ 
V. Heaton and othersi 

.7. BUI 
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7. Bill to fet aHde an agreement for an annuity^ upotl payment 
of a fair conGderation. Plaintiff was 23 years Oid, and entitled to 
an eftate upon the death of his uncle, who was 52, uamarried^ 
and a lunatic. The defendai^r gr,\nted to bifti ;yi annui».y of 200 L 
during the joint lives of himfelf and his uncle, in confiderstioii of 
6000/. to be paid by plaintiff to defendant, (ix cionthd aftei the 
, death of the uncle, without ifTue ; and \\\ cjfe of i lalnti^'s death 
before the uncle, or of the uncle leaving ifTue, the aefendant was 
to lofc his money. The annuity was paid during the life of the 
Uncle, who was now dead. Bill di/mijfed. 2 Bro, 17. 1786. 
Henley v. ABon. 

(E. a) By Circumvention, in refpeft of a prefent hVmi. 54^ * 
Want or general Weaknefs of Underftanding, 

X. JpER Lord Chancellor Hardiuide. There was a cafe in 
t •* Lord Harcourt^s time, where, though one could not be 
proved a lunatic, yet from the impofition upon his weaknefs, the 
court relieved againft a deed obtained from him. Immediately 
after the decree the grantee in the deed got a releafe from him of 
the decree ; againfl: this alfo the court relieved : and I have heard 
it faid, that Lord Harcourt ordered that he fliould not execute 
any future deed but with content of the court. 2 Vef, 409. 1 75 u 
Lord Donegars cafe> 

2. LiCafes for lives, obtained by agents of a deceafed perfon of 
weak intelle£ls, upon an inadequate confideration, ftt afide as 
fraudulent, i Bro. 558. 1783. Gartfide v. IJberiuood. 

3. Where there is a. conveyance, and poffemon is retained, to<^ 
wards all third perfons the ownerOiip is not diveiled i but where 
deeds are fet afide between the parties themfelves, and the heir of 
the party conveying, it mud be upon a£^ual fraud, and the re-* 
taining is only evidence, which, with reafonable proof of weak 
capacity, will be fufficient. 2 Vef.jun. 292. 1794. Bate^ 
V. Graves. 

Vide letters (C. a) and (D. a). 

(F. a) Ignorance of Title or Value. iiHiJ^ 

I, \ N agreement relating to diftribution of perfonal eftate fet where one 

-^^ afide, though afterwards ratified, the value appearing to he **'^^ *"'*'; 

greater than was known at the time of the agreement, i VTf. 400. two'fiftcri"* 

March 1750* Cocking H. Pratt. the plain- 

tiff *« wiftf 
and the inteftate*a wife: the Utter firft got adminiftrition, ao^ prevailed on the other to accept an 
agreement fot her ihare. There was a further agreeinent» that the ptaintift'i wife ih uld have a fur- 
ther iSarey recldiif that it was intended flie (hould have aa equal fliace, and that there flioold be a de- 
cree for that. The plaintiff tfcerwarda difoovered the eftafe to be a great deal tnore, and bf^ught a 
bill of review $ and both the decree and agreement wete fet alide* GrifHth v, TrapweU, June 6j 1732. 
Kotc to the above cafc^ 

Vox-. IV- G g 2. Bill 
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2. BUI to fet a£de a bill of falo of plaintiff's prize*Tnoney tnyde 
' for 15 c)/, and a fubfequcnt agreement confirming it. The origU 

nal fale was to Dr. Denmfon s the fecond agreement recited the 
bill of fale for' 150 /. Sterlings then recited that a bill in Chancery 
had been filed to fet it afide, which the plaini|j|ff' agreed (hoidd be 
difmiftid with cofts; and in confideration of 60 L paid or fecured 
to be paid, the plaintiff confirms and eftabliflies the bill of fale, 
and renounces all claim on account of the prize or other demands* 
and all fuits at law or in equity. Fitzgerald^ one of the defend- 
ants^ gave his note to pay the 60/. out of the fecond dividend. 
Inftead of 150/. Sterlings only Irj/b currency had been paid, and 
the plaintiff had been prevailed upon, in confideration of that, to 
fell what was worth 40c/., though not then known to be fo : 
tlierefore the court relieved. 2 Vef. 282. May 1 75 1. Tayhur 
r. Mochford. 

3. The plaintiff^ was a landfman on board one of the (hips 
which in 1745 made the great capture which put into KinfaU in 
Ireland \ and for, 123/. 15/. Sterling, agreed with Weldon for a 
fale of his intereft, which, as tiow cotifejjedf amounted to 457 /• 
The bill of fale by plaintiff to Wcldcn was fet afide for fraud and 
impoGtion as an abfolute aflignment, but was to ftand as a fecu- 
rity for fo much as was paid ; and the defendant, Edwards^ to 
whom Weldon had afligncd his intereft, was to be in no better 
condition. The decree for payment was ag-aind both jointly ; 
and if fatisfa£lion were made by Edwards^ he was to have re- 
medy over, and liberty to profecute the decree againft Weldon^ 
1 Vef. 516. July 1754- Weldon y. Edwards. 

3. Plaintiff and defendant came to an agreement for the fale of 
plaintiff's land to defendant at an halfpenny per yard ; at this price 
the purchafe*m.oney amounted to 500/.., the real value of the 
eftate was 2600 A, and the defendant knew it, having got his at- 
torney to calculate the amount, and defired him not to fay how 
Httle it was ; which concealment is a fraud, and avoids the tranf- 
aflion. 1 Anjlr. 64. 32. G. 3. Deafie v. Majlfon. 

• 

t3Vin.55Q. ^C. a^ Mifapprehenfion relieved In Equity. 

^* A Having 500/. given him by his uncle, in cafe he (hould 
-" • furvive the teftator's wife, fells it for 100 /., to be paid by 
5/. a-year; but that if the teftator's wife (hould die before ^., 
and the legacy become due^ in fuch cafe the red of the money wat 
to be paid within a year then next. A. funrives the teflatoi'ft 
wife, and knotus the legacy was hcome due, and being fully ap« 
prifed of the whole fa£l, confirms the bargain : he (hall be bound. 
3 P. Wms. 290. 2Tn>. 1734. Cole v. Gibbons. 

a. Where a daughter of a freeman of London accepts a legacjr 
of lo^ooo/. left her by a father, who recommended it to her to re* 
teafe her right tp her orphanage part, which (he rcleafedj y«t if 



(he did not know that (he had a sight to inquire into the value 
of the perfonal eftate» and the quantum of her orphanage part, 
before (he made her eleftion, the releafe may be avoided ; and 
therefore a plea of the releafe by her brother was over-ruled. 
3 P. JfTw/. 316. %rin, l^24^ Pu/ey x. Sir Edward De/bouvrie» 

3* A conveyance obtained from perfons uninformed of their 
-TightSt fet afide, though no a£kual fraud qr impofition. 2 Bra. 150. 
March 1787. EvafU v. Llewellyn. 

(H, a) By Mifinformation^ and what fliall be fuch. 'i^"ss'^ 

.ntlLLjfor a fpecific performance of an agreement to grant a leafe 
^ Xo tliic plaintiff, would, on evidence of his fraud, mifrepit^ 
fentation, and infolvency, have been difmifled with cofts, if it 
had not been compromifed. 3 Fef, jun* 268. 1 796. WllJingbam 
V. Joyce. 

(L. a) In what Cafes, and where 9ie Fraud fliall be 'sv^n-ss^ 
tried, and whether by Jury or by the Court. 

I. p'OURTS of equity and courts of law hvtt ^ concurrent ]n» 
^ rifdi£lion to fupprefs and relieve againft fraud ; but the 
interpofition of the former is often neceflary for the better invefti- 
gating truth, and to give more complete redrefs. Per Lord 
Mansfield^ in the cafe of Bright v. Eynon, i Burr, 396. See 
alfo I BL Camm. 431. Bates v. Graves, 2 Fe/.j» 295, 

2. A will concerning real eflate cannot be fet aGde in a cOurtI 
of equity for fraud or impoiition, but mu(l firft be tried at law on 
devifavit vel mrty being matter proper for a jury to inquire into. 
Kerrick v. Branjby^ 3 Br. P. C. 3 5 8. See alfo VTebh v. Cleverden, 
2 Atk. 424. JlnQn. 3 Atk. 17. Bates v. Graves^ 2 Frf^j' 287. 

(N. a) Badges of Fraud, what are. m^^Msj^ 

I. I^OT reading a deed to a perfon in the rough draft before 
^^ the execution, nor hi the ingrgfsment at the time when 
it was executed by him, is a badge of fraud. 2 Jtk. 327. 
June 1 742. Bennet v. Vade and others. 

2. Fraud is what is done in fecretj and where there is a con- 
cealment from the party in a matter, which concenis his interelt. 
2 Atk. 56 f . J!foy X 743- Tyrrel v. Hope. 

3. Where there is no pofitive proof of fraud, circumftances of 
fufpicion are not fufficient for the court to ground a decree upon ; 
s^U it can do in a matter of account is to give the plaintiiF leave to 
furcharge, and falfify. 3 Atk. 536. July 1747* T^wn/end 
T- Lo^^ld, iVef. 35. S.C. 
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nvio.s<7. (O. a) As to Creditors, relieved in Equity. 

I. T tPON a deed of compoHtion one creditor was prevailed upon 
• ^ by the debtor to rcprcfent his debt below the real amount, 
receiving notes for the dividend upon the remainder, and bonds for 
the remainder of his debt beyond the amount of his dividend. The 
bonds were decreed to be delivered up, but the oourt thought the 
defendant would be entitled to the benefit of the notes after the 
trufts of the deed were fatisfied. 3 Vef.jun. 456. 1797* JSafi" 
brook ▼. ScotU 

1. Though generally a bill by thofe interefted in perfonal eftatc, 
as creditors or next of kin, will not lie againft a debtor to the 
cftate, yet under circumftances of colluGon with the repTefenta^ 
live, it will. 4 Vef.jun. b$i. 1799. Doran y. Simpfon. 

3. Where a creditor apparently accepts and gives a receipt 
for a compofition in order to enable the debtor to deceive his other 
creditors, but takes a fecurity for the red of his demand, fuch fe- 
curity is void, although there is no joint agreement amougft the 
reft of the creditors, nor any one in fa£l deceived by the fraud. 
3 Ati/lr. 910. Eq/{. 37 Geo* 3. Fawcett i^ others, v. Gee, 

tjvtiuss?* (P. a) As to obtaiaing Will, relieved in Equity, 

I. 'npHIS court cannot' fet afide a will for fraud, for the due ex« 
^ ecution is triable at law only. 3 jfti. 17. 1743. jfoon. 

2. Verdi£l againft the will with an indorfemcnt that it was 
' grounded on forgery, and not on any defe£l in the execution. As 

to the real eftate, the verdict mud be concluGve; and with rc(pe£i 
40 the perfonal eftate, though the will be examinable in the eccle-» 
fiaftical court, yet after it has been found forged by a jury, wbVch 
bound the^real eftAe, the court will not fend it back to the eccle^ 
fiaftical court to try the matter again, but will decree the parties 
truftces. iVef.iSj. y«(y 17.J9. Barnefys.PoweL 

3. A new trial refufed after two verdi£H againft a-deed and ^ill 
for fraud, a Vef,jun, 287. 1793. Balls v. Graves. 

13VIB.S59. (Q^a) What Adls are to be faid fraudulent in regard 

to After- creditors or Purchafors. 

Vide (F). 



LiLii£i jTuneral Cftatgetf^ 



m 



As againft Creditors, the ufual Method is to. allow ^L 

for funeral cxpcnces. Bull. L. N. P. 143* 
Sec alfo Toller^ s Law of Executors^ 191, 192. 

printed by A. Strahan» Law. Pinter to Ria MajcAft 
^ . Prinie;»- Street, Lomloo* . . 
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